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CASES  IN  ADMIRALTY. 


Thb  Ship  Oriat  Britain. 

yfhea  A  Mulor  brings  m  toit  in  rem  agiioifc  a  nbip  to  wkw  a  eondhioiiil 
ftgreement»  nuide  with  the  master,  and  outside  of  the  written  artieles,  he 
▼ill  be  required  to  file  a  stipnlation  for  eosts  in  the  same  manner  as  an  or- 
dinary suitor. 

Rnle  46  of  the  Distriot  Court  was  intended  to  gi?e  seamen  hi^  pririleges  for 
the  eoUeotion  of  the  wages  agreed  npon  for  their  senriees ;  it  will  not  be  ex 
tended  to  elaims  eztraneous  the  oontraets  for  wages. 

A  eook  not  allowed  to  proeeed  mider  the  role  tn  rem  against  a  ressel  to  en- 
force a  demand  for  the  duA  made  daring  a  Toyage,  when  that  perquisite 
was  not  agreed  finr  in  the  shipping  articles.  He  must  gire  the  stipnlatlonB^ 
exacted  in  ordinary  eases  finr  libellantfc 

Bbtts,  J. — ^A  motion  was  made  by  the  owner  of  the 
ship  that  the  Ubellants  be  ordered  to  file  the  usual 
stipulation  to  cover  the  costs  of  suit,  and  that  proceed- 
ings in  the  cause  be  stayed  until  the  order  is  complied 
with; 

The  action  was  brought  by  the  cook  of  the  vessel  to 
recover  the  value  of  the  slush  made  on  her  last  voyage, 
and  appropriated  by  the  master  to  himself  as  owner,  on 
her  arrival  in  port 

The  wages  stipulated  in  the  articles  ($16  per  month) 
have  been  paid  the  libellant  in  full,  but  he  avers  in  his 
libel  that  the  master  agreed  to  allow  him  the  slush  in 
addition  to  the  money  wages ;  and  it  is  insisted  in  his 

VoL.IL  1 
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behalf  that  his  case  comes  within  Rule  45  of  this  Court, 
which  provides,  that  seamen  suing  in  rem  for  wages  in 
their  own  tight,  and  salvors  coming  into  port  in  pos* 
session  of  the  property  libelled,  shall  not  be  required 
to  give  such  security  (stipulation  for  costs)  in  the  first 
instance. 

He  had  brought  suit  against  the  master  personally 
on  that  agreement,  and  recovered  judgment  in  the  Ma- 
rine Court  of  this  city  for  $31,  the  value  of  the  slushy 
and  that  judgment  has  not  been  satisfied ;  he  is  now 
proceeding  against  the  ship,  to  render  her  answerable 
for  tiie  sum,  claiming  it  as  part  of  his  wages  for  ihe 
voyage. 

The  present  posture  of  the  case  does  not  demand  a 
decision  upon  the  merits  of  the  claim,  but  only  whether 
it  comes  before  the  Court  jprima  facie  as  a  suit  for 
wages,  giving  the  libellant  the  privilege  of  carrying 
it  to  a  hearing  without  entering  into  stipulation  for 
costs. 

Admitting  that  the  written  articles  are  not  conclu- 
sive  upon  the  sailor  as  to  the  amount  of  his  compensa- 
tion^  and  that  he  may  prove  by  parol  an  agreement 
made  at  the  time  for  the  allowance  of  perquisites  or 
other  privileges  as  part  of  the  recompense  for  his  ser- 
vices, it  would  not  follow  that  he  should  be  allowed,- 
against  the  owner,  to  go  into  that  collateral  matter  with- 
out indemnifying  him  for  costs,  if  he  fails  to  establish 
his  allegations  by  proof 

The  shipping  articles  are  the  first  and  highest  evi- 
dence of  the  liability  of  the  ship.  The  owner  is  to  be 
presomed  cognizant  of  that  engagement ;  and  if  at  the 
teraoisation  of  the  voyage  he  contests  the  right  of  the 
.tailcn*  to  that  compensation,  it  is  reasonable  and  eqoi* 
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table  that  the  seaman  should  be  allowed  to  seek  the  aid 
of  the  Court  for  enforcing  it  without  the  condition  <rf 
giying  securily  for  costa  But  when  he  interposes  an 
additional  demand  not  mentioned  in  the  articles,  and 
resting  on  extraneous  evidence,  or  d^>endent  upon 
contingenGies,  the  equity  of  the  protection  passes  to 
the  side  of  the  owner,  and  he  should  be  indemnified  in 
the  controversy  respecting  such  a  daim,  if  it  be  ulti- 
mately shown  to  be  unfounded. 

Here  is  a  written  contract  on  the  part  di  the  libel- 
lant  to  serve  for  $16  per  month;  that  sum  has  been 
fully  paid  him ;  but  he  asserts  that  there  was  a  condi- 
tional verbal  agreement  between  him  and  the  master 
that  the  vessel's  slush  should  belong  to  him  also  if  he 
performed  his  duties  satisfactorily.  K  this  is  a  con- 
tract binding  on  the  ship,  it  is  not  one  the  owner  must 
be  presumed  to  have  sanctioned,  as  it  appears  to  have 
been  a  verbal  arrangement  between  him  and  the  master 
aside  of  the  engagement  in  the  articles.  It  is,  more- 
over, positively  denied  by  ihe  master,  and  the  seaman 
shows  no  equity  enticing  him  to  prosecute  the  ship  for 
the  claim  without  giving  the  stipulation  of  an  ordinary 
suitor. 

The  rule  was  intended  to  give  seamen  high  privileges 
in  collecting  the  wages  agreed  upon  fOT  their  services, 
but  it  was  not  designed  to  distinguish  them  £rom  other 
suitors  in  respect  to  emoluments  and  advantages  arising 
out  of  collateral  arrangements,  and  not  directly  and 
palpably  part  of  their  wagea 

Leaving  the  libellant  the  opportunity  to  take  the 
judgment  of  the  Court  on  his  case  in  respect  to  his 
ri^  to  recovar  at  aU,  and  also  in  reiq>ect  to  the  lia- 
bility of  the  vessel  for  the  amount,  I  9m  oi  opinioii 
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that  he  is  not  entitled  to  hold  the  ship  in  arrest  upon 
it,  without  filing  the  ordinary  stipulation  for  costs.  It 
is  accordingly  ordered,  that  unless  the  libellant  file  stip- 
ulation for  costs,  accordiag  to  the  course  of  the  Court, 
immediately  on  notice  to  his  proctor  of  this  decision, 
the  ship  be  discharged  from  attachment,  and  that  the 
libellant  stand  chargeable  in  the  first  instance  with  the 
expenses  of  her  arrest  , 

A.  Ncuih^  for  libellant 

Burr  A  JBeMdid^  for  claimants. 


The  Steamboat  Swallow. 

By  the  well-aeitled  principlM  of  maritime  law,  where  seamen  employed  for 
a  voyage,  or  by  the  month,  roluntarily  leave  the  yeisel  before  tiie  ter- 
mination of  the  voyage,  or  the  eiqnration  of  the  time  for  whieh  they  hired, 
without  good  eanse,  or  the  ooneent  of  the  master,  they  will  thereby  forfeit  the 
wages  previously  earned. 

A  partySrill  not  be  allowed,  by  taoking  a  small  nndisptied  daim,  upon  which 
he  has  never  made  a  demand,  to  a  contested  daim  for  wages  denied  him,  to 
reeover  costs  on  the  d^QMUid  denied  him. 

The  prindples  touching  the  duties  of  seamen  under  a  contract  of  hiring  on 
a  sea  vx>yage  are  binding  upon  those  engaged  in  the  navigation  of  inland  tide 
waters.  A  suit  for  wages  cannot  be  maintained  until  the  contract  of  service 
is  performed  or  released. 

The  testimony  of  a  ship's  crew,  being  joint  libeUants^  each  swearing  for  the  other, 
will  be  received  with  great  caution.  The  Court  will  be  more  inclined  to 
credit  the  master  of  the  vessel,  when  the  evidence  between  them  is  contra^ 
dictoiy  and  he  has  no  interest  in  the  action. 

Fall  costs  will  be  decreed  the  claimant,  although  the  demand  of  the  libellants 
is  less  than  $50  to  each. 

Benedtdj  for  the  libellants. 

Hoffman^  for  the  claimant 

BbttS)  X — ^The  crew  of  the  steamboat  Swallow  ar- 
rested the  ship  upon  a  joint  libel  for  wages  for  half  a 
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month's  service  on  board  her  upon  the  North  River. 
She  is  a  large  passenger  vessd,  making  daalj  tripe  be- 
tween New^Tork  and  Albany.  The  action  is  defended, 
upon  the  ground  that  the  libellants  deserted  the  vessel, 
and  thereby  forfeited  their  right  to  wages.  The  Ubel- 
lants  were  employed  by  the  month  as  deck  hands  on 
the  boat,  and  the  answer  charges,  that  wiAout  the  con- 
sent of  the  master,  or  any  officer  of  the  boat,  they  left 
the  ship  before  the  termination  of  the  time  for  which 
they  had  engaged  to  serve,  and  as  the  boat  was  about 
leaving  this  port  on  her  daily  trip  to  Albany. 

It  is  admitted  that  a  claim  of  Dates,  one  of  the  libel- 
lants, for  $15,  for  taking  charge  of  ihe  boat  during  the 
winter  months,  is  just,  and  ought  to  be  paid. 

By  the  wellHsetlled  principles  of  maritime  law,  where 
seamen,  employed  for  a  voyage  or  by  the  month,  volunta- 
rily leave  the  vessel  before  the  termination  of  the  voy- 
age or  the  expiration  of  the  time  agreed  upon,  with- 
out justifiable  cause  or  the  consent  of  the  master,  they 
thereby  forfeit  all  wages  previously  earned. 

The  libellants,  as  witnesses  each  for  the  other,  give 
evidence  tending  to  show  that  they  were  discharged 
from  the  boat  by  the  masier. 

The  testimony  is  met  by  express  denial  on  the  part  of 
the  master.  His  testimony,  if  believed,  is  conclusive  that 
the  men  left  the  boat  in  his  absence  and  without  his 
consent. 

The  law  admits  a  crew  to  testify  on  a  question  for 
wages  for  each  other,  but  does  not  disregard  the  bias 
which  will  naturally  influence  them  to  give  the  case  a 
coloring  most  favorable  to  their  feelings  and  interests; 
and  it  is  to  be  furthermore  noticed,  that  they  are  all 
implicated  in  the  charge  of  disorderly  and  mutmoos 
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oondnct  on  boaid^  and  that  their  joint  testimony  is  in- 
t^ided  to  establish  for  them  a  justification  of  their  con- 
dnct 

Their  eridence,  under  such  circumstances,  must  be 
receired  with  great  caution. 

The  boat  arrired  here  from  Albany  the  morning  of 
the  day  the  libellants  left  her.  The  day  previous,  about 
breaklQifit  time,  a  fight  had  occurred  in  the  kitchen  and 
on  the  deck  between  the  cooks  and  some  of  the  crew, 
cme  Rhind  being  the  ringleader.  The  other  libellants 
joined  Rhind  in  the  affray. 

The  master  joined  the  boat  at  Red  Hook,  on  her 
passage  down  from  Albany,  and  next  morning,  on  learn- 
ing the  disturbance,  he  discharged  the  two  cooks  and 
Rhind  in  New- York. 

Their  wages  were  paid  to  the  time  of  their  discharge 

The  libellants,  to  justify  leaving  the  vessel,  and  to  es- 
tablish their  right  to  wages,  attempt,  by  their  own  testi- 
mony, to  prove  they  were  discharged  by  the  master. 

Dates  sajB :  "  Tluit  he,  in  presence  of  three  or  four 
others,  asked  the  master  what  was  to  be  done ;  whether 
they  or  the  black  men  (cooks)  were  to  go  ashore? 

The  master  replied,  they  might  every  d d  one  go 

ashore,  and  go  to  the  office  for  their  money." 

Deyo  says :  '^  He  went  to  the  master  with  Dates  and 
asked  what  was  to  be  done  ?  The  master  said  he  would 
look  into  the  matter,  and  those  who  were  in  fault  might 
go  ashore,  and  those  who  were  not  might  stay." 

FuUer  replied :  "  I  am  one  of  thent" 

Ikdea  said,  he,  also,  had  been  engaged  in  the  dis- 
turbance. 

The  master  said,  **  he  had  more  trouble  than  a  little 
with  him,  and  told  Knight  to  pay  them  aU  off  and  lei 
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tkem  gOj^  and  then  the  master  went  away.  The  wit- 
ness tnmed  to  his  work. 

Orum  testified,  that  Bates  asked  the  master  ^^  what 
he  intended  to  do  with  the  black  men  ?'* 

The  master  replied,  ^'  he  had  discharged  them,  and 
would  discharge  all  who  were  concerned  with  them.'' 

Fuller  said,  "  he  was  one,"  and  the  master  ordered 
Knight  to  pay  him  off. 

Dates  said,  '^  he  might  as  well  go,  too,"  and  the  mas- 
ter said,  "  Let  every  d d  one  of  them  go." 

Sdlick  gives  this  account  of  the  occurrence :  ^^  Dates 
asked  the  master  what  was  to  be  done  about  the  dis- 
turbance?" He  answered,  ^'he  had  discharged  the  two 
negroes  and  Rhind,  and  meant  to  discharge  as  &st  as 
he  found  others  interested" 

FuUer  said  he  was  interested,  and  the  master  said : 
"Go  to  the  office  and  get  your  money,  and  every 

d d  one  of  you."    A  number  of  ihe  crew,  he  thinks  a 

majorily,  were  there  sitting  on  chairs  and  boxes  near  by. 

The  master  testifies,  that  he  ordered  the  cooks  and 
Rhind  to  be  discharged  in  the  morning — ^at  about  11 
A.  M. — ^the  work  on  the  boat  having  been  done  up. 
The  men  were  sitting  about  on  boxes. 

At  this  time  Fuller  asked  what  was  to  be  done.  He 
replied,  that  if  any  one  had  any  thing  to  do  with  the 
disturbance  he  would  discharge  him. 

Fuller  said  he  was  one. 

Witness  ordered  him  ashore,  and  to  go  and  get  his 
money.  The  remainder  of  the  crew  were  dispersed 
about  the  boat  « 

Dates  said  he  had  struck  the  negroes,  and  tiie  wit- 
ness answered  he  had  done  right,  and  then  all  the  men 
went  to  work. 
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At  abont  3  P.  M.  he  first  heard  the  men  had  left  the 
boat ;  he  directed  the  pilot  to  supply  their  places,  bnt 
not  to  take  either  of  those  who  had  left. 

The  pilot  wished  to  take  one  or  two  of  them.  No 
one  of  these  men  offered  to  return  to  duty. 

The  pilot  testified  that  he  tried  to  dissuade  the  men 
from  leaving  the  boat,  but  they  said  the  master  told 
them  they  might  go  ashore. 

This  rehearsal  of  the  testimony  as  to  the  disturbance 
on  the  boat  and  the  declarations  of  the  master  show 
that  there  was  no  direct  discharge  of  any  of  the  libel- 
lants,  or  any  consent  on  his  part  to  their  leaving  the 
ship. 

It  will  be  seen  that  Dates  gives  a  different  version  of 
his  language  from  the  other  witnesses,  and  confirms  the 
statement  made  by  the  master.  The  libellants  asked 
him  what  was  to  be  done  in  regard  to  the  occurrence 
of  the  previous  morning,  and  he  replied,  ^^  that  he 
would  look  into  the  matter,  and  those  who  were  in 
fault  might  go  ashore.^' 

No  other  complaint  was  made  agcdnst  the  hands  than 
the  particular  act  of  misconduct  and  disorder  at  Al- 
bany, and  the  direction,  or  rather  permission,  to  go 
ashore  and  be  paid  o£^  was  a  correction  for  the  fault 
they  had  committed.  They  elected  to  accept  that 
punishment,  and  tendered  no  apology  or  atonement  for 
their  conduct,  nor  did  any  one  offer  to  remain  with  the 
vessel  and  perform  his  duty. 

The  burden  of  proof  is  upon  the  libellanta  They 
broke  their  contract,  and  they  must  show  that  they 
have  a  dear  excuse  in  law  for  so  doing. 

K  they  were  discharged  without  just  cause,  they 
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would  be  entitled  to  recover  the  full  amount  of  the 
wages  for  the  month ;  so,  also,  if  they  leave  before  the 
time  of  service  for  which  they  engaged  has  expired, 
without  a  legal  excuse,  they  forfeit  all  wages  earned. 

In  comparing  the  statements  of  the  Ubellants  them- 
selves with  those  of  the  master  and  pilot,  I  am  satisfied 
his  order  or  direction  to  go  ashore  applied  to  the  men 
alone  who  had  engaged  in  the  affiray  on  board,  and 
not  to  aU  the  libellants. 

The  reciprocal  testimony  of  the  libellants,  each  en- 
deavoring to  prove  a  discharge  for  his  fellows,  should 
be  received  imd  acted  upon  with  great  caution,  espe- 
dally  when  it  stands  contradicted  by  the  evidence  of 
the  master,  and  the  strong  probabilities  of  the  case.  It 
would  be  a  dangerous  confidence  in  evidence,  derived 
from  witnesses  so  circunustanced,  to  hold  that  it  author- 
ized all  these  men  to  abandon  the  ship,  and  maintain 
an  action  for  full  wages  for  the  term  of  their  contract, 
and  of  mischievous  influence  to  countenance  in  a  crew 
conduct  so  disorderly  as  that  pursued  by  these  libel- 
lant&  For  a  crew  to  leave  abruptly  a  large  passenger 
steamer,  on  the  point  of  sailing,  might  cause  the  trip 
to  be  lost  to  the  owners,  and  the  travelling  community 
to  be  greatly  inconvenienced,  or  pertiaps  the  more 
serious  hazard  of  putting  the  vessel  in  the  charge  of 
those  unskilled  and  incompetent  to  her  safe  management 

This  freak  on  board  the  boat,  in  which  so  much 
hasty  temper  was  displayed,  afforded  no  excuse  to  the 
men  for  breaking  their  contract  and  resorting  to  an 
action  for  future  or  past  wages. 

When  the  parties  had  come  to  a  cooler  consideration, 
the  whole  matter  might  probably  have  been  comjHX)- 
mised  between  them;  the  owners,  upon  a  suitable 
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acknowledgment  due  on  the  part  of  the  men,  should 
have  overlooked  the  irregularity  and  breach  of  duty 
which  had  occurred,  and  continued  them  on  board 
with  pay  for  their  past  servicea 

The  libellants  have  not  chosen  to  adopt  this  course ; 
and  instead  of  resorting  to  a  trial  by  jury  before  a  local 
Court,  where  the  equities  on  both  sides  might  have 
been  considered  with  liberal  allowances  to  both  parties, 
they  have  chosen  to  arrest  the  ship  in  a  Court  of  Admi- 
ralty, and  submit  their  rights  to  be  decided  on  the 
principles  of  the  maritime  law,  and  the  owners  insist 
their  claim  shall  be  judged  by  the  strict  rules  of  that 
law.  By  the  maritime  law,  an  authorized  and  delibe- 
rate departure  by  seamen  from  a  ship  in  the  course  of 
a  voyage,  without  intending  to  return  to  her,  is  cause 
for  the  forfeiture  of  antecedent  wages  earned  by  them. 
{Glmdman  v.  Dennieony  1  Sumner^  373 ;  3  Kent  Com. 
198.)  But  the  Court  might  exercise  a  discretion  in 
such  case,  and  even  if  the  men  were  guilty  of  a  wilful 
desertion,  might  reduce  an  absolute  forfeiture  of  wages 
to  a  fine  or  mulct  proportionate  to  the  offence. 
(The  Union,  1  Match.  <k  How.  654;  The  Lady  Camp- 
bell, 2  Hogg.  5;  The  Malta,  Ibid.  168.)  These  princi- 
ples embrace  maritime  services  and  obligations  of 
seamen  employed  in  coasting,  or  tide  water  navigation 
on  rivers,  equally  as  at  sea.  Under  the  fSacts  in  proo^ 
tiie  libellants  had  no  right  to  abandon  the  ship  of  their 
own  accord,  and  they  fiul  to  show  that  kind  of  dis- 
charge by  the  master  which  would  sustain  the 
obligation  of  the  ship  to  them  for  their  wages.  He 
waa  justifiable  in  punishing  them  for  misconduct  on 
board  by  putting  them  ashore  at  their  home  port ;  and 
his  direction  to  them  to  go  to  the  clerk  of  the  boat  and 
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receive  pay  for  half  a  month's  wages  was  no  recogni- 
tion of  the  legal  obligation  of  the  ship  to  them  for 
wages. 

So,  also,  it  is  to  be  observed  that  their  hiring  was  by 
the  month,  and  both  by  the  Admiralty  and  the  com- 
mon kw,  if  they  leave  the  service  during  the  month, 
without  justifiable  cause,  the  obligation  to  pay  for 
past  services  is  destroyed.  Dates  is  entitied  to  recover 
the  $15,  antecedentiy  due  him ;  but  as  no  proof  is  given 
that  he  ever  demanded  that  money,  he  will  not  be  al- 
lowed now,  by  tacking  it  to  his  othar  daim,  to  carry 
costs. 

If  there  be  an  equity  in  his  behalf  to  costs  on  this 
demand,  the  owner  would  have  an  equal  equity  to 
costs  against  him  on  the  other,  which  was  the  only 
subject  of  contestation,  and,  as  far  as  appears  upon  the 
proofe,  the  only  one  made  known  to  the  owner  or 
master. 

The  case  as  to  costs  will  prove  a  hard  one  on  tiie 
Ebellants,  but  it  was  their  folly  or  misfortune  to  bring 
an  action  where  they  had  not  sufficient  proof  to  sup- 
port it 

On  the  evidence  as  it  stands,  I  am  of  opinion  that 
there  must  be  a  decree  for  full  costs  against  all  the 
Ebellants,  except  Dates,  although  the  respective  de- 
mands are  below  $50 ;  and  that  a  decree  be  entered  in 
&vor  of  Dates  for  the  sum  of  fifteen  dollars,  without 
costs. 
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The  Schooner  Leonida& 

Where  the  mate,  upon  the  decease  of  the  master,  sacceeds  to  the  command  of 
the  ressel,  he  cannot  sne,  im  rtm,  for  the  extra  conqf^ensation  he  thot  be- 
comes entitled  to  as  acting  master. 

According  to  the  English  and  American  cases,  the  mate  most  sue  in  the  Admi- 
ralty as  mate.  His  claim  for  services  as  iempctmy  ma&Ur,  either  demanded 
as  additional  wages  or^  as  a  qyumtmn  mtnmi,  must  be  agitated  elsewhere. 
By  the  well-settled  role  in  Admiralty,  the  master  of  a  ship  is  entitled  only  to 
an  action  in  penoinam  for  the  recoTcry  of  compensation  for  his  services. 

The  holder  of  a  bill  of  ladbg  has  a  remedy  in  Admiralty  against  the  master 
on  his  undertaking,  or  personally  against  the  owners  of  the  yessel,  at  against 
the  Tcssel  in  rem,  where  the  goods  shipped  on  board  are  not  deliyered. 

If  part  of  the  cargo  be  sold  in  a  fbreign  port  by  the  master,  to  supply  the 
neeessities  of  the  ship,  the  owner  of  it  may  be  entitled,  in  case  the  ship  or 
owners  cannot  sataafy  his  demand,  to  proceed  against  other  owners  of  caigo 
to  contribute,  in  proportion  to  their  respectiye  interests,  towards  his  indem- 
nity. 

In  an  action  m  rem  against  a  yessel,  the  Court  cannot  take  eogniiance  of  col- 
lateral equities  to  enforce  them  against  parties  j»efiofia%,  not  made  parties 
to  the  proceedings,  where  such  decree  may  be  prejudicial  to  their  interestSi 

Bbtts,  J. — ^This  is  an  action  instituted  by  two  sea- 
men and  the  chief  mate  in  rem^  to  recover  wages  due 
them.  The  demand  by  the  seamen  and  the  mate  in 
that  capacity  are  not  contested.  But  it  is  made  a 
point  of  controversy  whether  the  mate,  succeeding  to 
the  command  of  the  vessel,  can  sue  in  rem  for  the  extra 
compensation  he  thus  becomes  entitled  to  as  acting 
master. 

It  is  admitted  the  English  rule  does  not  allow  such 
recovery  in  Admiralty,  (2  Bob.  192;  The  Favorite,  2 
Strange,  937,)  but  it  is  contended  that  a  different 
principle  is  sanctioned  in  this  country,  and  the  case  of 
the-^^-i^  Oeorge  (1  Sumner,  151)  is  relied  upon  as 
establisUng  that  doctrina 
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This  point,  however,  is  not  touched  in  that  decision, 
nor  does  any  principle  there  decided  necessarily  em- 
brace it  The  mate,  in  that  case,  after  the  command 
of  the  vessel  devolved  upon  him,  went  ashore  and 
received  medical  treatment,  which  was  paid  for  by 
him  out  of  the  funds  of  the.  ship ;  that  ^bursement 
was  set  up  by  the  owners  as  a  sum  to  be  deducted 
from  his  wagea     (1  Sumner^  Appendix.) 

But  it  does  not  appear,  from  the  statement  of  this 
case  in  the  District  or  Circuit  Courts,  that  the  increased 
wages  due  him  as  master  were  included  in  his  demand 
If  they  were,  no  objection  was  raised  to  their  allow- 
ance, the  cause  proceeding  upon  the  admission  of  the 
Ubellants'  account,  and  only  seeking  a  decision  as  to 
the  justness  of  that  deduction. 

The  Court  adjudged,  that  as  mate  or  mariner  he  was 
entitled  to  be  cured  at  the  expense  of  the  ship,  and 
that  his  Casual  command  of  the  vessel  did  not  deprive 
him  of  any  of  the  incidents  or  privileges  appertaining 
to  him  as  mariner.  Judge  Story  goes  Airther,  and 
intimates  that  a  master  is  also  entitled  to  be  cured  at 
the  expense  of  the  ship  the  same  as  a  mariner. 

The  last  suggestion  is  advanced  only  to  show  that 
the  Court,  in  adjudging  in  favor  of  the  libellants, 
could  not  be  understood  to  decide,  that  because  he  had 
such  privilege,  he  was  entitled  to  enforce  it  in  rem, 
nothing  being  now  more  definitely  settled  than  that  a 
maater  has  no  remedy  against  the  ship  for  his  services. 

I  do  not  therefore  perceive,  that  the  case  in  Sumner 
has  any  relation  to  the  point  in  question.  It  rests  on 
considerations  and  principles  entirely  distinct  from 
that  of  the  method  by  which  the  mate  is  to  collect  the 
compensation  he  becomes  entitled  to  as  acting  master. 
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I  find  no  American  case  that  conflicts  with  the 
decision  of  the  English  Court&  Judge  Peters  expressly 
affirms  those  cases.  He  says,  the  mate  '^  must  sue  in  the 
Admiralty  as  matey  and  his  wages,  as  such  only,  are 
recoverable  here.  His  claim  for  services  as  temporarjf 
fnoBter^  either  demanded  as  additional  wages  or  as  a 
quantum  meruit^  must  be  agitated  elsewhere.'*  (At- 
hyns  V.  Bums^  1  Pderi  Ad.  248,  note.) 

It  is  difficult  to  discover  any  satis&ctory  principle 
for  limiting  the  relief  of  a  master  in  the  Admiralty  to 
an  action  in  personam^  his  services  being  pre-emi- 
nently in  the  vessel  and  for  her  benefit ;  and  his  con- 
tract is  technically  with  the  owners,  but  ordinarily 
without  aoy  personal  knowledge  of  them  or  their  re- 
sponsibility— ^perhaps  scarcely  less  firequently  than  the 
engagements  of  the  seamen.  The  reason  suggested  in 
the  books — ^^  The  presumption  is  that  the  mariners 
who  contract  with  the  master,  contract  with  him  on  the 
credit  of  the  ship ;  whereas  the  master,  who  contracts 
with  the  owners,  is  presumed  to  trust  to  their  personal 
credit'' — ^is  by  no  means  universally  true  as  matter 
of  fact,  as  the  emplojrment  of  a  master  is  as  often  by  a 
ship's  husband,  agent  or  consignee,  as  by  the  real  owner. 
They  frequently  are  numerous  and  widely  dispersed, 
and  the  ship's  papers  do  n6t  necessarily  disclose  the 
names  of  the  actual  ownera  Whatever  may  be 
thought  of  the  principle  of  the  rule,  it  is  not  my  pro- 
vince to  disturb  a  well-settled  doctrine  erf  law,  and  I  do 
not  discover  any  ground  <^  discrimination  upon  which 
a  compensation  as  master  can  be  recovered  by  a  mats 
in  a  method  different  from  that  established  in  behalf 
of  the  master,  taking  his  authority  in  any  other  man- 
ner than  by  casual  succession.     If  his  action  against 
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the  owners  inpeT9onami  is  carried  to  a  decree,  the  Court 
may  equitably  retain  any  surplus  or  remnants  out  of  the 
proceeds  of  the  vessel  in  Court  for  its  satisfoctioU)  but 
in  this  case  no  sudi  surplus  will  remain*  So  mudi  of 
the  libellant's  demand  as  relates  to  an  extra  compensa- 
tion in  his  character  of  master  must  accordingly  be 
disallowed,  and  the  Clerk  will  report  the  amount  due 
him  for  wages,  as  mate,  and  also  the  amount  due  the 
oAer  parties  suing  witii  him,  as  co-libellant& 

At  a  subsequent  day,  upon  the  coming  in  of  tho 
Clerk's  report  in  this  cause,  Mr.  Benedict  moved  for  its 
confirmation.  Mr.  Ouiting  opposed  the  motion,  an4 
asked  that  $62  75  be  deducted  from  the  amount  re- 
ported due  the  master. 

Bbtts,  J. — ^The  libellants.  Hill  and  Owen,  had 
a  remedy  in  Admiralty  on  their  bill  of  lading 
against  the  mast^  on  his  undertaking,  or  personaUy 
against  the  owners  of  the  schooner,  or  against  the 
schooner  m  rem^  because  of  the  non-delrvery  of  the 
goods  shipped  on  board.  (Ware's  B.  138;  Z  Kent 
Cam.  207 ;  Smith's  Mercantile  Law,  175 ;  Abbott,  92, 
94,  170.)  The  ship  is  bound  to  the  merchandise  and 
the  merchandise  to  the  ship.  (Cleirac,  72 ;  Malpica  v. 
McKawn^  1  Lou.  JR.,  259 ;  Arago  v.  Carvell,  1  Lou. 
R  539.)  And  because  part  of  the  cargo,  their  pro- 
perty, was  sold  in  a  foreign  port  by  the  master  to  supply 
the  necessities  of  the  ship,  tihie  libellants  might  probably 
be  entitled,  in  case  the  ship  or  owners  could  not  satisfy 
th^  demand,  to  compel  the  other  owners  of  cargo  to 
contribute  in  proportion  to  their  respective  interests 
towards  his  indemnity.     (Ship  Rachel,  3  Mason,  255 ; 
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Gratitudine,  3  Bob.  240;   The Hoffnung,  6  Bob.  883; 
American  Ins.  Co.  v.  Ooeter^  3  Pai^e,  323.) 

They  brought  their  action  against  the  vessel  alone, 
and  obtained  a  decree  for  full  compensation  out  of  her 
proceeds  in  the  registry. 

But  the  ship's  crew  have  since  interposed  their  de- 
mand for  wages,  and  that  right  taking  precedence  of 
the  shipper's  claim,  and  the  proceeds  in  Court  being 
insufficient  to  satisfy  both,  it  is  now  urged  that  the 
mate  shall  be  compelled  to  apply  towards  his  wages  the 
$62  75,  being  the  surplus  of  cargo  sold  and  remaining 
in  his  hands,  or  bring  that  money  into  Court,  to  be  dis- 
tributed according  to  the  rights  of  these  libellant& 

An  action,  properly  framed,  might  possibly  have  com- 
manded a  decree  conformably  to  the  latter  branch  of 
the  application.  The  money  in  the  hands  of  the  mate, 
as  acting  master,  being  part  of  the  proceeds  of  the  li- 
bellants'  goods,  belongs  to  them;  and  as  against  them,  in 
a  suit  founded  on  that  fact,  he  could  not  retain  it,  to  be 
applied  in  his  accounting  with  the  owners  of  the  vessel 

In  an  action  tn  rem  against  the  vessel,  this  Court 
cannot  take  cognizance  of  collateral  equities,  to  be  en- 
forced against  third  persons  not  parties  to  the  suit,  and 
the  shape  of  the  case  before  the  Court  would  accord- 
ingly prevent  the  rendition  of  a  decree  against  the 
mate,  compelling  him  to  perform  an  act  to  his  own  pre- 
judice and  the  advantage  of  the  libeUants. 

This  is  not  mere  matter  of  form.  Marthan,  the  mate, 
became,  by  the  decease  of  the  master  before  in  com- 
mand, actual  master  of  the  vessel  for  the  completion  of 
the  voyage.  For  this  extra  service  he  demands  a  com- 
pensation beyond  his  wages  as  mate ;  and  the  judgment 
rendered  in  this  case  by  the  Court  admits  the  validity 
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of  such  demand  as  against  the  owners,  only  denying 
him  a  remedy  «h  rem  therefor.  The  decree  accord- 
ingly gives  him  his  wages,  as  mate  alone,  out  of  the 
proceeds  of  the  vessel,  and  his  remedy  for  his  services 
as  master  is  against  the  owners  personally.  In  the  ad- 
justment of  that  demand  he  would  be  entitled  to  re- 
tain, as  against  them,  any  moneys  in  his  hands  belonging 
to  them,  and  the  products  of  the  sale  of  the  cai^o  for 
the  benefit  of  the  vessel,  as  between  them  and  the  mate, 
is  their  fund.  It  is  therefore  dear,  that  if^  in  this  mode 
of  proceeding,  whether  Hill  and  Owen  (the  Kbellants) 
obtain  satis&ction  or  not  of  their  demand  from  the 
proceeds  in  Court,  they  can  have  no  legal  authority  to 
force  the  mate  to  an  accounting  with  them  in  respect 
to  those  moneys,  and  that  he  would  have  a  lien  on  them 
for  the  satisfaction  of  his  wages  as  master. 

Nor  can  the  Court  order  an  application  of  that 
money  towards  the  satisfiu^tion  of  the  wages  decreed 
him  as  mate,  and  accordingly  he  must  take  his  com- 
pensation out  of  the  moneys  in  Court  to  the  amount 
settled  by  the  report,  and  it  must  be  left  to  an  ami- 
cable adjustment,  or  to  an  action,  bringing  the  proper 
parties  before  the  Court,  to  secure  the  libellants.  Hill 
and  Owen,  the  benefit  of  that  fund  belonging  to  them. 

The  motion  to  confirm  the  report  will,  therefore,  be 
granted.  The  deduction  of  $62  76,  asked  for,  is  de- 
nied, but  without  costs  on  that  motion. 

Vol.  IL  2 
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Tbe  Sk>op  ICuthA  Anne. 


The  Sloop  Martha  Annb, 

Thii  oomi  bas  jnriBdiotioii  on  the  inttaaoe  tide  oyer  maritime  torts  oommitUd 
vithin  the  ebb  and  flow  of  tide. 

Long  laUnd  Sound  is  not  only,  in  eommon  law  aooeptation,  an  arm  of  the  tea ; 
it  is  a  strait  and  parcel  of  the  high  seas ;  it  is  not  within  the  territorial  limits 
of  any  partionlar  State. 

The  inhabitants  of  Oyster  Bay  township  haye  the  exolusiYe  right  to  the  oyster 
fishing  within  that  bay.  And  the  town  has  authority  to  enaot  and  enforce 
by-laws  in  support  and  proteotion  of  that  right 

But  process  issued  by  a  justioe  of  the  peace,  under  the  authority  of  those  Uwi, 
cannot  be  executed  on  the  Sound. 

The  seizure  and  detention  of  the  Ubellant's  yessel.  for  the  purpose  of  executing 
such  process  on  board  her,  wasa  maritime  trespass  and  tort 

An  action  in  rem  against  the  vessel  attached,  and  in  penonam  against  the  re- 
spondent, her  master,  will  lie  in  this  court  for  the  tort 

The  UbeHantis  entitled  to  recoyer  damages  in  this  action,  in  aatfaCwtion  of  the 
iijury  he  has  sustained. 

But  those  damages  should  be  mitigated,  upon  the  consideration  that  the  re- 
spondent was  acting  under  the  conunand  of  officers  of  the  Uw,  and  without 
iutention  to  do  the  libeUant  any  wrong. 

Bbtts,  J. — ^The  pleadings  and  proofs  in  this  cause 
are  exceedingly  diffuse  and  contradictory.  The  case 
to  be  gathered  from  them  is,  substantially,  this.  On 
the  2d  of  June,  1843,  a  number  of  fishing  craft,  of 
which  the  sloop  Bahama,  owned  by  the  libellant,  was 
one,  went  into  Oyster  Bay,  on  Long  Island  Sound,  an- 
chored in  tide  waters,  and  engaged  in  dragging  and 
raking  oysters,  and  taking  them  on  board.  None  of 
the  vessels  or  persons  employed  in  them  belonged  to 
Oyster  Bay.  The  libeUant  resided  in  Pelham,  West- 
chester County,  where  the  Bahama  also  belonged. 

The  township  of  Oyster  Bay,  by  an  ordinance  or  by 
law,  authorized  by  the  laws  of  the  State  of  New- York, 
j(l  R  8.  336,)  prohibited  any  person  who  was  not  aa 
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inhabitant  of  the  town,  dragging  or  raking  ojBbers 
within  the  bay,  and  subjected  the  person  complained 
of  and  convicted  of  the  ofTence,  to  a  fine,  Ac. 

Complaint  was  made  by  the  supervisors  of  the  town 
before  a  justice  of  the  peace  of  the  town,  that  the 
above  mentioned  vessels,  including  the  Bahama,  with 
their  crews,  had  violated  the  law,  and  were  then  in.the 
act  of  fishing  oysters  within  the  bay.  Whereupon 
the  justice  issued  a  warrant  to  a  constable  of  the 
towU;  commanding  the  arrest  of  the  persons  complain- 
ed of 

About  the  same  time,  the  said  oyster  craft  all  made 
sail,  and  left  the  bay,  running  out  into  the  Sound. 

The  sloop  Martha  Anne  was,  at  the  time,  in  Oyster 
Bay,  and  was  taken  possession  of  by  the  constable, 
under  the  orders  of  the  magistrate  and  supervisors  of 
the  town,  to  go  in  pursuit  of  the  oyster  araft,  then  un- 
der way.  A  posse  of  forty  or  more  men  were  also 
sunmioned  on  board  the  sloop  to  aid  the  constable  in 
making  the  arrest  of  the  fishermen.  Many  of  them 
took  fire-arms  on  board,  and  the  constable  was  accom- 
panied in  the  expedition  by  the  supervisor  and  justice 
of  the  peace,  who  issued  the  warrant  of  arrest,  all  of 
whom  gave  orders  to  the  company  on  board  the  sloop 
to  proceed  and  arrest  the  accused,  and  acted  in  direct- 
ing and  aiding  the  execution  of  the  orders. 

The  sloop,  thus  prepared,  sailed  in  pursuit  of  the 
oyster  (sraft,  and  as  she  neared  them,  they  were  hud- 
dled together,  some  dozen  in  number.  The  men  on 
them  forbid  the  approach  of  the  sloop ;  and  by  threat- 
ening to  use  various  weapons,  which  were  brandished 
and  presented,  including  axes  and  fire-arms,  endeavor- 
ed to  keep  her  and  her  company  off.     The  sloop  was, 
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however,  navigated  so  as  to  be  brought  up  against  and 
made  fast  to  the  Bahama,  when  twenty  or  more  men 
from  her,  several  of  them  with  fire-arms,  sprang  on 
board  and  arrested  all  the  person^  found  there,  who 
were  brought  back  in  the  Martha  Anne  to  Oyster  Bay. 
The  respondent  was  master  of  the  Martha  Anne,  and 
under  the  orders  of  the  civil  officers  before  mentioned, 
aided  in  navigating  her  out,  and  in  towing  back  the 
Bahama  to  Oyster  Bay  harbor. 

It  was  proved  that  she  was  brought  back  to  save 
her,  there  being  no  one  on  board  to  take  charge  of  her 
after  her  master  and  crew  were  arrested.  The  Bahama 
was  anchored  and  left  by  those  who  brought  her  back 
in  that  harbor,  b^t  her  master  was  held  in  arrest  under 
the  warrant,  and  was  taken  before  a  justice  of  the  peace, 
who  condemned  him  to  pay  a  fine  for  the  offence 
charged  agamst  him.  No  one  interposed  to  prevent 
the  libellapt  resuming  possession  and  firee  use  of  the 
sloop  subsequently,  but  he  allowed  her  to  remain  unre- 
claimed and  Mling  to  decay  at  her  anchorage. 

The  respondent  and  claimant  except  to  the  jurisdic- 
ticm  of  this  court  in  the  case,  because  the  subject  matter 
is  within  the  cognizance  of  the  local  courts,  and  the 
ren^edy  of  the  libellant,  if  any  he  has,  lies  at  law,  and 
not  in  Admiralty. 

This  objection  would  be  unavailing  in  the  English 
Admiralty,  provided  the  locus  inquo^  where  the  trans- 
action took  place,  was  upon  the  high  seas.  (3  Black. 
106 ;  2  Brown  Civ.  and  Ad.  107,  201.)  So  under  our 
federal  systan,  District  Courts  procee^g  as  Courts  of 
Admiralty  and  maritime  jurisdiction,  have  cognizance 
on  tbe  instance  side,  of  maritime  trespasses  and  torts, 
both  in  rem  and  in  personam.    (The  Almeida,  10  Wheat 
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473 ;  Dean  y.  Angus,  Bee's  R  369 ;  V Invincible,  1 
Wheat  238 ;  The  Gandalero,  Bee's  R  60.) 

The  Bxibject  matter,  then,  indispntably  appertains  to 
the  jurisdiction  of  this  Conrt,  provided  the  place  in 
Trhich  the  wrongful  acts  were  done  was  so  also. 

&i  this  respect,  onr  national  judiciary  has  a  wider 
Admiralty  and  maritime  authority  than  is  exercised  by 
English  Courts  of  Admiralty.  It  extends  over  all  navi- 
gable waters  where  the  tide  ebbs  and  flows,  and  is  not, 
as  is  urged  with  great  learning  and  force  of  reasoning, 
restricted  by  the  condition  that  the  waters  be  out  of 
the  territorial  limits  of  the  Statea  (De  Lavio  v.  Bait, 
2  OiOL  4,  398,  and  notes;  Bah  v.  Washington  Ins.  Co. 
2 /Story  A  176.) 

But  in  this  case  the  proof  is  clear  that  the  libellanVs 
vessel  was  come  upon  by  the  respondent  and  the  Mar- 
tha Anne,  near  the  centre  of  Long  Island  Sound.  The 
Sound  is  an  arm  of  the  sea,  within  the  common  law  ac- 
ceptation of  the  term,  being  navigable  tide-water,  (Bar- 
grave's  Lcnv  7}rads,  ch.  6 ;  Carter  v.  Merit,  4  Burr's  R 
2,162 ;  Booker  v.  Oummings,  20  Johns.  R  98,)  and 
more  specifically  an  arm  of  the  sea  than  mere  rivers, 
bays  or  inlets ;  because,  in  addition  to  its  tide-water 
and  navigable  quality,  it  is  without  the  territorial  limits 
of  any  county.     (1  Kent,  364,  367.) 

It  more  properly  is  a  strait,  or  inland  sea,  having 
communication  with  the  ocean  at  each  end,  and  lying 
between  a  long  extent  of  land  on  two  sides  of  it 
(Jacob.  L.  Diet  8tra/^.)  But  what  imparts  an  un- 
questionable maritime  jurisdiction  to  the  United  States 
Oourts  over  its  waters,  and  renders  it  within  our 
jmrisprudence,  the  high  seas,  is,  that  it  is  not  within  the 
territory  of  any  particular  State  of  the  Unioa 
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In  my  opinion,  therefore,  there  is  no  solid  ground  of 
exception  to  the  jurisdiction  of  the  Court  over  the  case 
presented  bj  the  UbeL  The  Ubellant  is  entitled  to 
satisfiBu^tion  for  the  wrong  he  has  sustained,  out  of  the 
vessel  which  was  the  instrument  by  which  it  was  inflict- 
ed, and  against  the  master  who  was  the  agent  causing  it 

The  great  stress  of  the  contestation  in  the  cause  be- 
tween the  parties  has  been  upon  the  right  of  the  in- 
habitants of  Oyster  Bay  to  the  exdusive  fishing  of 
oysters  in  that  bay,  and  the  power  of  the  corporation 
of  the  town  to  enact  and  enforce  the  ordinance  or  by- 
law in  question. 

I  do  not  go  into  that  subject  It  has  been  lai^ely 
discussed  in  the  State  Law  Courts ;  and  the  statute  law 
of  the  State,  together  with  the  decisions  of  those  tri- 
bunals, undoubtedly  settle  that  point  condusiyely,  in- 
dependent of  the  coincidence  of  decisions  of  Hie 
Federal  Courts  with  the  doctrines  laid  down  by  the 
State Court&  (6  Cowen,  376;  lb.  545,  notes;  20  Johns. 
B.  90;  WendeU,  237;  5  lb.  423;  14/6.  43;  IRS. 
336 ;  Baldwin  0.  B.  70 ;  16  Peters'  B.  367.) 

The  bearing  upon  that  topic  is  unimportant  to  this 
case,  because,  conceding  the  exclusive  title  to  the  fish- 
ing in  Oyster  Bay  is  vested  in  the  inhabitants  of  that 
town,  and  admitting  the  validity  of  the  by-laws  passed 
to  support  the  title,  and  the  regularity  and  conclusive- 
ness of  the  proceedings  before  the  magistrates  to  enforce 
those  by-laws  and  arrest  the  parties  accused  on  the 
occafiion  in  question,  yet  no  authority  could  be  derived 
from  those  facts  to  seize  or  molest  the  libellant's  vessel 
at  ihe  place  where  she  was  trespassed  upon  and  ar- 
rested. That  place  was  entirely  out  of  the  jurisdiction 
of  the  local  magistrate&    The  law  creating  the  County 
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of  Qneens  does  not  extend  its  boundaries  into  the 
Sound.  (Z  R  8.2.)  And,  accordingly,  there  is  no 
color  of  right  shown  in  justification  of  the  acts  complained 
of,  and  the  Hbellant  is  entitled  to  a  decree  against  the 
respondent  and  the  Martha  Anne,  for  remuneration  of 
loss  thus  sustained  by  him. 

I  do  not  think  those  damages  should  be  of  an  aggra- 
vated or  exemplary  character  against  these  parties. 
The  respondent  did  not  inflict  ^e  irrong  wantonly. 
There  is  no  evidence  that  he  volunteered  his  sloop  or 
himself  personally  in  the  enterprise.  He  acted  under 
the  direction  of  officers  of  the  law,  who  could  right- 
fully exact  the  assistance  demanded  within  the  terri- 
tory  of  the  County ;  and  there  was  sufficient  probable 
cause  for  him  to  submit  himself  and  his  vessel  to  their 
commands,  to  remove  all  presumption  of  a  wilful  pur- 
pose on  his  part  to  perpetrate  a  wrong  and  trespass  on 
the  property  of  the  libeUant  The  testimony  does  not 
fix  upon  him  any  farther  participation  in  the  tort  than 
being  present  with  his  vessel  He  is  undoubtedly  le- 
gally responsible  to  the  libellant  for  the  injury  inflicted, 
but  the  case  made  out  does  not  call  for  vindictive  or 
extraordinary  damages  against  him. 

The  Bahama  was  taken  back  to  Oyster  Bay  by  ord^ 
of  the  public  officers  controlling  the  proceedings,  and 
anchored  there,  within  one  hour  after  her  arrest,  and 
was  there  left  in  a  safe  position  and  one  easy  of  access 
for  the  libellant;  and  it  does  not  appear  tliat  he  was 
in  any  way  prevented  resuming  immediate  possession 
of  her. 

This,  in  n^y  judgment^  is  the  reasonable  bearing  and 
result  of  the  statements  of  the  witnesses  given  on  the 
hearing. 
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I  shall  order  that  the  UbeUant  recover  $50  and  his 
coBts,  to  be  taxed,  and  that  he  take  a  decree  in  rem 
against  the  vessel,  and  mi^eraonam  against  &e  respond- 
ent therefor. 

W.  J.Haakett,  for  Hbellant 
Smeraan  &  PrUchard^  for  daimani 


William  Piehl  v.  Oeobgb  Balohin 

An  aTennent  in  a  libel  by  a  seaman  for  wagei,  who  hat  agned  artielea  for  a 
Toyage  from  New-York  to  Pemambaeo,  thence  to  a  port  in  Enrope  and  back 
to  the  United  States,  ii  eoiBeiently  rapported,  in  ease  the  master  or  owner 
does  not  prodooe  the  articles  on  trial,  by  proof  that  the  agreement  was,  that 
the  first  terminns  was  some  port  in  South  America,  not  designated. 

B«t  an  allegation  that  the  Toyage  was  oontinned  from  the  port  in  Enrope  to 
the  Cape  de  Verd  Island^  to  Rio  Janeiro,  to  Monte  "^deo  and  Buenos  Ayres, 
does  not  render  the  alter  run  of  the  ressdi  a  part  of  the  voyage  agreed  for 
in  the  articles ;  and  nnless  assented  to  by  the  crew,  will  be  a  wrongful  devia- 
tion, whieh  diseharges  their  obligation  to  the  yesseL 

A  stipulation  in  writing  for  a  series  of  voyages  may  be  terminated  or  varied  by 
mutual  consent  of  the  master  and  crew,  and  a  new  voyage  be  substituted  by 
parol  agreement 

Bat  the  desertioa  of  the  seamen  during  the  seeood  voyage  cannot  be  made  to 
enure  to  the  master  as  a  forfeiture  of  wages  earned  and  due  under  the  first 
one. 

A  reeeipi  signed  by  a  seaman  at  the  end  of  an  ei^t  months^  ^oyag^y  acknowl- 
edging the  payment  of  |9,  in  full  of  all  demands  against  the  ship,  will  not 
bar  his  suit  for  wages  and  short  allowance,  without  proof  of  an  adequate 
compensation  actually  paid  him. 

Qnffi.  Whether  pioof  of  the  handwriting  of  a  subscribing  witness  to  the  said 
receipt,  the  witness  being  dead,  is  adequate  evidence  of  its  execution. 

Compensation  for  short  allowance  is  recovered  as  wages,  and  a  general  fonn  of 
pleading  is  suflk&sntto  admit  evidence  of  the  ri^t^if  not  excepted  to  before 
trial 

Usually  the  sailor  is  required  to  prove  no  more  than  that  a  deficiency  of  provi- 
aioM  was  served  out,  and  the  master  can  justify  the  short  sUowance  only  by 
proving  the  ship  was  ftimished  with  a  sufficient  supply. 

But  if  the  seaman  delays  his  action  three  or  four  years  after  the  voyage  is  ended* 
the  Court  will  require  him  to  give,  also,  at  least  proof  constituting  a  reason- 
able presumption  that  the  vessd  went  to  sea  unprovided  with  a  proper  flq»id^ 
of  provisions. 
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If  a  BflOTUB,  teat  ob  riiomm  the  employment  of  the  ihip,  negleett  to  Mtm  to 
his  duty,  Ui«  ship  co&tiiiiiiiig  at  th«  port  a  rafBcient  time  to  gire  him  opper> 
tonity  to  do  so,  the  master  in  ti^  mean  time  making  inquiry  fcr  him, 
•aeh  Tohmtary  abetaee  will  be  a  deMMoo  and  forfeit  his  wageii 


The  libel  in  this  case  was  filed  for  the  recovery  of 
wages,  indnding  compensation  for  short  allowance  of 
provisions  and  water.  The  libellant  alleges  that  he 
shipped  as  an  ordinary  seaman,  in  New- York,  on  board 
the  bark  Caroline,  of  which  the  respondent  was  mas- 
ter, in  the  month  of  October,  1839,  and  signed  articles 
for  a  voyage  frcfm  New- York  to  Pemambnco,  and  thence 
to  a  port  or  ports  in  Europe  and  back  to  New- York,  at 
the  rate  of  ten  dollars  per  month.  He  farther  alleges, 
that  he  performed  the  voyage  to  Pemambuco,  and  from 
thence  to  Hamburgh,  between  which  two  places  he  was 
put  on  short  allowance  of  bread,  water  and  salted  pro- 
visions for  forty-eight  days,  caused  by  the  master^s  hav- 
ing sdd  the  ship^s  provisions  at  Pemambuco.  That 
the  vessel  then  proceeded  from  Hamburgh  to  the  Cape 
de  Yerd  Islands,  from  thence  with  a  cargo  to  Bio 
Janeiro,  which  was  delivered  there ;  thence  with  an- 
other cargo  to  Monte  Video,  which  was  there  delivered ; 
thence  to  Buenos  Ayres  with  a  cargo,  which  was  deliv- 
ered at  the  latter  place.  That  he  was  sent  ashore 
several  miles  from  the  ship  by  the  master  in  a  small 
boat,  and  was,  by  the  violence  of  the  seas,  thrown  out 
of  it,  and  greatly  injured,  by  being  washed  upon  the 
rocks,  and,  as  he  imputes,  was  intentionally  abandoned 
tliere  by  the  master,  where  he  was  impressed  into  the 
naval  service  of  the  country ;  and  he  further  alleges  in  de- 
tail, great  bodilysufferings  and  detentions,  whidi  prevent- 
ed his  return  to  New-York  until  the  26th  of  July  last 

The  respondents  say,  in  their  answer,  that  ^^it  is 
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true,"  as  is  alleged  in  the  libel,  "  that  in  the  month  of 
October,  1839,  the  barque,  then  in  the  port  of  New- 
York,  and  bound  on  a  voyage  thence  to  Pemambuoo, 
and  thence  to  one  or  more  ports  in  Brazils^  thence  to 
Europe,  Havana  or  the  United  States,"  shipped  the 
Ubellant  to  serve  as  an  ordinary  seaman,  for  said  voy- 
age, at  the  rate  of  seven  dollars  per  month  wages,  and 
admits  that  the  voyage  stated  in  the  libel  was  per- 
formed by  the  Ubellant  But  the  answer  denies  all  the 
allegations  of  short  allowance,  cruel  treatment,  &c.,  and 
alleges,  in  defence  of  the  demand  of  wages  by  Ubel- 
lant, that  he  deserted  from  the  vessel  at  Buenos  Ayres, 
and  thereby  forfeited  all  wages  earned  previous  to  such 
desertion  and  after  the  vessel  left  Hamburgh;  and 
that  for  the  wages  earned  before  the  arrival  at  Ham- 
burgh, he  had  paid  him  in  full,  for  which  he  produced 
a  receipt,  dated  at  Hamburgh,  June  29, 1840,  for  nine 
doUars,  in  fuU  of  all  demands  against  the  ship,  and 
proved  the  handwriting  of  the  subscribing  witness  to 
the  receipt,  who  is  now  dead. 

Upon  these  issues  the  parties  went  to  trial,  Septem- 
ber Term,  1843,  and  on  the  6th  of  October  the  Court 
rendered  a  decision  in  favor  of  the  libeUant  for  wages, 
at  the  rate  of  $10  per  month  to  the  termination  of  the 
voyage  at  Hamburgh,  and  at  the  rate  of  $7  per  month 
for  Uie  voyage  from  Hamburgh  to  Buenos  Ayres,  up 
to  the  time  the  Ubellant  left  the  vessel  at  that  port,  and 
denied  any  compensation  for  short  allowance. 

The  parties  moved  for  a  rehearing  of  the  cause. 
The  motion  was  granted,  and  the  cause  was  again  ar- 
gued in  February  Term,  1844 

E.  O.  Benedict,  for  the  Ubellant 
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N.  D.  EUmgwood^  for  respondent 

Bbtts,  J. — ^The  Hbellant  in  this  cause  seeks  to  re- 
cover a  balance  due  him  for  wages,  and  compensation 
by  way  of  wages,  for  short  allowance  of  provisions  and 
water  on  the  voyage.  The  shipping  articles  were  not 
produced  on  the  trial  Gelston,  the  shipping-broker, 
testified,  that  he  shipped  the  Ubellant  in  October,  1839, 
on  a  voyage,  at  ten  doUars  per  month,  to  go  to  South 
America,  thence  to  Europe,  and  back  to  the  United 
States,  and  for  a  time  not  exceeding  two  years. 

The  agreement  is  not  proved  by  the  Hbellant  as  he 
alleges  it,  nor  is  it  distinctly  admitted  by  the  answer; 
and  the  voyage  actually  performed  was  one  variant 
from  that  described  in  tiie  libel  or  answer,  or  by  the 
broker  who  made  the  shipping  contract  with  the  Ubel- 
lant But  the  voyage  run  comports  sufficiently  with 
the  agreement  proved  to  support  the  libellant's  case, 
up  to  the  arrival  of  the  vessel  at  HamburgL 

After  that,  a  new  line  of  adventure  was  entered  up- 
on by  the  vessel,  the  Ubellant  insisting  on  the  trial  that 
he  continued  on  board  under  the  terms  of  his  first  ^i- 
gagement ;  and  the  reqpond^it,  in  his  answer,  did  not 
aUege  there  had  been  any  change  of  voyage  or  agree- 
ment It  merely  avers  that  the  Ubellant  was  paid  off 
in  full  discharge  of  his  wages  at  Hamburgh.  The  an- 
swer also  admits  that  tbe  Ubellant  continued  to  serve 
on  board  the  vessel  subsequently  until  her  arrival  at 
Buenos  Ayres,  and  charges  that  the  Ubellant  deserted 
the  vessel  at  Buenos  Ayres,  and  thereby  for£^ted  all 
daim  to  wages. 

The  Ubellant  does  not,  in  his  Ubel,  assert  any  change 
of  voyage  or  departure  from  his  original  shipping  con- 
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tract,  at  Hamburgh,  nor  does  the  ansir ler  set  up  a  new 
engagement  at  Hamburgh,  or  abandonment  of  the  old 
one  there.  The  pleadings,  if  severally  held  to,  would 
limit  the  controversy  to  the  first  voyage,  which  termi- 
nated at  Hamburgh;  there  are  no  averments  in  the 
pleadings  bringing  the  after  voyage  under  these  terms. 
But  the  proof  is  clear  on  both  sides,  that  the  libellant, 
after  having  left  the  bark  at  Hamburgh,  reshipped  at 
that  port,  and  continued  to  serve  on  board  to  the  arrival 
of  the  vessel  at  Buenos  Ayres.  Indeed,  the  main  points 
to  which  the  evidence  and  arguments  in  the  cause  were 
directed,  relate  to  transactions  at  Buenos  Ayres.  There 
is  no  written  evidence  of  the  terms  of  the  latter  engage- 
ment, nor  is  there  oral  proof,  direct  or  satk&ctory,  to 
that  point;  all  that  is  alleged  by  the  respondent  to 
have  been  earned  by  the  libellant  relates  to  the  amount 
of  wages. 

The  respondent,  upon  this  state  of  the  pleadings, 
cannot  avail  himself  of  the  fact,  if  sufficiently  established 
by  the  proo&,  that  the  Ubdlant  deserted  the  vessel  at 
Hamburgh,  and  ihxm  lost  his  daim  to  antecedent  wages ; 
nor  can  the  libellant  justify  a  subsequent  desertion 
from  the  vessel  at  Buenos  Ayres,  upon  the  ground  that 
she  had  deviated  from  the  voyage  for  which  he  shipped 
at  New- York  Because,  it  is  nmnlfest  that  if  there  had 
been  cause  of  complaint  on  both  sides  that  the  shipping 
contract  was  violated,  the  objections  were  adjusted  or 
waived,  on  the  termination  of  the  voyage  at  Hamburgh, 
wh^:*e  a  new  contract  and  voyage  were  entered  into  by 
the  parties. 

The  points  of  contestation  upon  the  issues,  made  by 
the  pleadings,  in  relation  to  the  first  voyage,  are  the 
rate  of  wages  to  be  paid,  whether  the  libellant  was  put 
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on  abort  aUowance  <m  the  voyage,  and  whether  he  aban- 
doned they  eflsel  at  that  port,  and  his  claims  were  whoUy 
paid  and  setUed  at  Hamburgh ;  and  in  respect  to  hip 
fnrther  continuance  on  the  ship,  whether  he  was  to 
receive  the  same  wages  as  nnder  his  first  engagement, 
and  whether  he  deserted  the  vessel  at  Bnenos  Ayres, 
and  thereby  forfeited  all  wages  then  unpaid  him.  The 
respondent  does  not  produce  the  shipping  articles,  but 
inskts  that  the  libellant  shipped  at  seven  dollars  per 
month  wagea 

The  proof  is  quite  satis&ctory  that  the  agreed  rate 
of  wages  at  New-York  was  ten  dollars  per  month,  and 
that  it  was  so  expressed  in  the  ship]»ng  articles 

The  respondent  gave  in  evidence  a  receipt  signed  by 
the  libellsmt,  at  Hamburgh,  June  29,  1840,  for  nine 
doUars,infull,of  his  demand  against  the  vessel  There 
is  no  proof  of  any  payment  made  the  libellant  for  the 
eight  months  he  had  tiien  served  on  boards  except  his 
advance  of  $12.  Even  at  the  rate  of  $7  per  month, 
the  Ubellcmt  had  then  earned  fifty-six  dollars,  and  no 
CJourt  would  allow  a  bald  receipt  given  by  a  sailor,  for 
nine  dollars,  to  extinguish  a  clear  debt  of  $64,  without 
proof  of  some  further  satis&ction,  amounting  to  a  real 
compensation  to  the  seambn.  (2  Masan^  561 ;  2  Sum- 
ner, 11 ;   Ware,  11.) 

In  cases  where  parties  act  upon  equality  of  intelli- 
gence, and  no  foundation  for  suspicion  of  fraud  or  im- 
position is  laid  by  proof^  a  receipt  is  no  more  than 
prima  facte  evidence  of  payment,  and  may  be  ex- 
plained, contradicted  or  varied  by  parol  proof;  and  in 
the  case  of  seamen  dealing  with  a  master  upon  the 
consideration  of  a  small  advance  of  ready  money,  for 
the  discharge  of  their  wages,  the  Courts  will  exact 
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satisfiictory  proof  that  they  have  been  justly  compen 
sated.  It  would  be  a  glaring  impropriety  to  allow  thk 
naked  receipt  to  conclude  the  seaman,  and  bar  his  ac- 
tion, when  the  respondent  only  claims  to  have  settled 
with  him  on  the  basis  of  paying  at  the  rate  of  seven 
dollars  per  month,  whilst  the  testimony  is  incontestable 
that  the  agreement  was  to  pay  him  $10.  There  was, 
accordingly,  earned  at  the  time  that  receipt  was  ob 
tained,  $3  per  month,  for  the  period  of  service,  above 
the  sums  claimed  by  the  respondent,  to  have  been 
credited  and  paid  to  the  libellant.  I  do  not  advert  to 
the  questionable  adequacy  of  the  proof  of  the  receipt  to 
render  it  a  reliable  voucher  against  a  claim  of  wages, 
only  the  handwriting  of  the  subscribing  witness  being 
proved;  because,  in  my  opinion,  the  respondent  is 
bound  to  give  other  evidence  of  actual  payment  or 
satisfaction  of  the  debt,  and  cannot  extinguish  or  bar 
the  demand  by  proving  the  signature  of  the  seaman  to 
a  paper  acknowledging  payment  The  order  entered 
on  the  first  hearing  in  respect  to  wages  only,  is  there- 
fore affirmed. 

But  on  a  more  critical  consideration  of  the  testimony 
and  the  answer  of  the  respondent,  I  am  inclined  to 
think  the  former  order  rejecting  the  claim  for  short 
allowance  ought  to  be  modified.  The  technical  objec- 
tion that  the  libel  did  not  sufficiently  specify  his  claim 
for  short  allowance,  had  its  weight  in  that  decision ; 
yet  perhaps  in  the  exceeding  looseness  and  inapplica- 
bility of  the  pleadings  on  both  sides,  (for  neither  libel 
or  answer  make  any  issue  upon  the  facts  of  the  second 
or  continued  voyage,)  the  Court  ought  not  to  turn  the 
cause  back  to  procure  from  the  parties  a  more  apt 
and  complete  frame    of  pleadinga      This  objection 
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WIS  made  on  the  final  argument,  and  was  not  brought 
forward  to  shut  out  the  testimony  to  that  point  So 
in  respect  to  all  the  transactions  on  the  voyage  from 
Hamburgh  to  Buenos  Ayres,  each  party  went  into  full 
proofs,  notwithstanding  there  were  no  averments  in  the 
libel  or  answer  to  which  the  evidence  was  applicable. 
There  is  the  more  justification  in  letting  evidence  to 
this  claim  to  compensation,  because  of  short  allowance, 
come  in  under  a  very  general  form  of  pleading,  because 
a  recompense  for  short  allowance  is  given  a  seaman  in 
the  way  of  increased  wages ;  (Ad  July  20, 1790 ;)  and  ' 
particidarly  in  this  instance  the  Court  would  be  disin- 
clined to  fisivor  severe  strictness  of  practice,  since  an 
entire  forfeiture  of  wages  is  made  a  substantive  part 
of  the  defence.  One  of  the  witnesses  testifies  that  the 
crew  were  on  exceedingly  short  allowance  for  forty  or 
fifiy  days,  and  the  witness  called  by  the  respondent 
admits  tiie  allowance  was  very  scanty  for  a.considerable 
period  betwe^i  Pemambuco  and  Hamburgh. 

No  evidence  is  given  of  the  quantity  of  provisions 
supplied  the  vessel  for  the  voyage.  This  proof  should 
be  furnished  by  the  ship,  when  the  &jci  that  the  crew 
were  put  on  short  allowance  is  proved.  But  as  the 
demand  in  this  instance  is  a  stale  one,  I  think  it  was  no 
more  than  reasonable  that  the  Ubellant  was  required  to 
give  evidence  importing  that  the  ship  was  insufficiently 
provisioned.  This  was  done,  and  then  clearly  the  bur- 
den of  proof  is  upon  the  ship  to  show  by  clear  evidence 
that  she  had  placed  on  board  all  the  provisions  required 
by  law.  This  justification  has  not  been  made  by  the  re- 
spondents,  and  I  shall  accordingly  allow  forty  days  extra 
wages  to  the  libeUant  therefor,  at  the  rate  of  ten  dollars 
per  month,  being  thirteen  dollars  and  thirty-three  cents. 
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The  remaining  and  most  litigated  point  between  the 
parties  relates  to  the  alleged  desertion  of  the  libellant 
at  Buenos  Ajrea  It  was  decided,  upon  the  first  hear- 
ing of  the  case,  that  the  absence  of  the  libellant  from 
the  ship  at  Buenos  Ayres  did  not  amount  to  a  deser- 
tion which  forfeited  the  wages  due  to  him,  particularly 
so  if  the  defence  of  desertion  was  placed  by  the  re- 
spondent on  the  contract  of  the  libellant  in  the  ship- 
ping articles,  because  the  voyage  to  Buenos  Ayres  was 
palpably  not  embraced  in  that  contract,  but  was  a  de- 
viation from  it,  and  the  libellant  was  not  bound  by  the 
articles  to  perform  it.  The  defence,  accordingly,  was 
to  be  governed  by  the  character  of  the  agreement  made 
by  the  libellant  at  Hamburgh.  That  was  a  parol 
engagement  on  a  different  consideration,  and  for  a  voy- 
age not  contemplated  in  the  original  article& 

After  so  long  a  period,  it  is  difficult  to  find  clear  evi- 
dence of  the  circumstances  connected  with  the  trans- 
actions of  that  voyage,  and  the  absence  of  the  libellant 
from  the  ship ;  and  I  was  disposed  to  regard  his  leaving 
the  vessel  the  result  of  timidity  and  dread  of  the  dan- 
gers of  returning  to  her  in  a  small  boat  in  the  night 
time,  and  not  a  wilful  desertion,  and  to  hold  the  blame 
of  his  continued  absence  to  be  mutual  between  him  and 
the  master.  But  upon  further  reflection,  I  am  con- 
vinced that  view  was  incorrect,  upon  the  fiw5ts  and  cir- 
cumstances of  the  case,  and  that  even  if  his  leaving  the 
boat  for  that  night  might  be  attributable  to  alarm  at 
the  perils  of  rowing  her  out  to  the  vessel,  still  there  is 
nothing  to  excuse  the  libellant  in  concealing  himself  on 
shore,  and  continuing  his  absence  from  the  vessel  until 
her  departure  from  Buenos  Ayres.  The  vessel  re- 
mained seven  or  eight  days  longer  at  that  port;  and  it 
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is  proved  that  the  master  inquired  where  the  libellant 
could  be  found.  This  was  all  that  should  be  required 
of  him  in  discharge  of  his  duty ;  and  there  was  ample 
time  for  the  libellant  to  have  returned  to  his  service  on 
board,  had  he  desired  to  do  so.  The  lodgings  of  the 
master  on  shore  were  well  known  to  him,  where  he 
could  have  reported  himself  at  once. 

It  must  be  presumed  he  avoided  doing  either,  be- 
cause he  intended  to  abandon  the  vessel.  It  appears, 
from  the  testimony,  that  he  had  previously  contemplat- 
ed leaving  her  at  Buenos  Ayres,  and  endeavored  to 
persuade  some  of  his  shipmates  to  join  him,  assuring 
them  that  they  could  obtain  very  high  wages  at  that 
port;  and  whether  the  expectation  of  such  increased 
remuneration  induced  him  to  disregard  his  wages  in 
arrear,  or  whether  motives  of  resentment,  pique  or 
personal  fear  actuated  him,  I  feel  bound  to  hold  that 
he  voluntarily  left  the  vessel  at  Buenos  Ayres  without 
leave,  and  without  intending  to  return  to  her.  Such 
abandonment  of  the  ship  is  a  desertion  which  works  a 
forfeiture  of  the  wages  then  due  him  on  that  voyage, 
(3  Kenfe  Oomm.  198,)  whether  his  agreement  was  by 
regular  shipping  articles  or  verbal 

Desertion  incurs  a  forfeiture  of  wages,  without  the  aid 
of  stipulations  in  shipping  articles;  and  the  argument 
that  the  engagements  in  those  articles  do  not  em- 
brace this  voyage,  is  of  no  avail  against  this  defence. 
It  is  valid  and  efficient,  whether  the  shipping  contract 
is  verbal  or  written.  It,  therefore,  matters  not  on  this 
evidence  whether  the  libellant  was  sailing  under  his 
shipping  articles  or  a  new  and  verbal  contract  Had 
the  libellant  refused  to  proceed  on  this  voyage,  be- 
cause it  was  one  not  designated  by  the  articles,  he  could 
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not  be  charged  with  desertion ;  {The  Elisa^  1  Hogg.  182, 
248 ;  The  Minerva^  lb.  347 ;)  but  the  new  contract  was 
obligatory  upon  him,  andheisrespcmsibleforitsyiolation. 
Having  broken  it  by  wilfhl  abandonment  of  the  vessel, 
without  intending  to  return  to  her,  he  forfeits  all  wages 
earned  during  its  continuance.  This  forfeiture  does 
not  retro-act  and  include  the  wages  eltmed  on  the  out- 
ward voyage  to  HamburgL  That  voyage  terminated 
there  by  the  new  arrangement  between  the  master  and 
libellant  for  the  present  one. 

I  accordingly  decree  that  the  libellant  receive  for  eight 
months'  service  on  board  the  vessel,  up  to  the  close  of 
the  voyage  at  Hamburgh,  eighly  dollars,  and  for  short 
allowance  during  that  period,  thirteen  -^  dollars,  be- 
ing, in  the  whole,  ninety-three  dollars  thirty-three 
cents,  deducting  therefrom  the  advance  of  twelve  dol* 
lars,  and  nine  dollars  paid  at  that  port,  and  his  costa  to 
be  taxed ;  and  that  the  libellant's  wages,  earned  on  the 
subsequent  voyage  from  Hamburgh  to  Buenos  Ayres, 
be  deemed  forfeited  for  desertion  at  the  latter  port 
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In  u  MtioB  upon  a  bottomry  boai,  tlM  pr«dMti«i  tad  pnti  of  tb«  i 

of  the  bond  wOl  not  ontiae  the  libdkiit  to  ft  aoeroo  in  bis  &Tor.    He  mm* 

proTe,  to  the  setiafiMtion  of  the  Courts  ft  neeemlty  lor  the  ezpcndHvrei  hr 

wbieh  the  money  wae  ftdrftneed. 
Ike  libdlante  ihonld  ediftife  nn  neoomii  of  the  itene  of  eipenMe  lor  repeii% 

sapj^ei^  Ac,  tbnfc  the  Court  mny  judge  whether  they  wwe  neeemnry  for  <f> 

fectofttiiig  the  objects  of  the  Toy  tge. 
A  bond  nifty  be  good  in  ptrt  and  bnd  in  pert^  nnd  tiie  Coot  wiD»  npen  Ikft 

eridenee  in  the  eftnse,  give  jodgment  for  the  whole  or  pert  cl  twh  bond,  •• 

the  proofr  mny  show  to  be  eqnitftble  sad  rig^t 

Benedict^  for  libellaiit 

WOson,  for  claiinant,  cited  1  Wheat  96;  8  Pden, 
538;  2  Peters,  2ffO;  Bell,  120;  1  Wash.  49. 

Betts,  J. — ^The  libd  in  iJiis  case  was  articled  upon  an 
instrument  in  writing,  purporting  to  be  a  bottomry 
bond,  dated  September  17,  1843,  executed  hj  Ute 
master,  at  Pensacola,  for  $2,179  18.  He  drew,  also,  s 
bill  of  exchange  the  same  day  for  the  same  Bmount^ 
upon  the  owner  at  Philadelphia.  The  claim  is  resisted, 
on  the  ground  that  the  money  was  not  obtained  for  tiie 
necessities  of  the  ship  and  voyage.  Hie  claimant  in- 
tervenes, as  prior  morigagee,  for  $4,632  60.  The  brig 
was  owned  in  Philadelphia. 

No  evidence  was  produced  on  the  part  of  ihe  libel- 
lant  at  the  hearing  in  support  of  consideration  of 
the  bottomry,  and  it  being  considered  by  the  Court 
that  it  is  incumbent  on  the  libellant  to  prove  an  ap- 
parent necessity  for  the  expenditures  and  advances 
covered  by  the  bond,  furth^  time  was  allowed  on  hia 
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motion  to  "present  proofe  to  establish  its  validity." 
On  the  subsequent  hearing,  the  libellant  offered  evi- 
dence conducing  to  show  that  the  brig  arrived  at  the 
port  of  Pensacola  needing  repairs,  and  that  the  libellant 
advanced  moneys  to  the  master  for  that  purpose,  and 
for  her  necessary  supplies.  It  was  further  shown,  that 
the  brig  was  hypothecated  by  the  master  to  secure  the 
bill  of  exchange  above  mentioned,  drawn  for  $2,179  18. 

The  master  of  a  vessel,  as  agent  of  the  owner,  has  the 
right  to  contract  for  repairs  and  supplies  necessary  for 
her  abroad,  and  he  may  hypothecate  her,  as  well  as  the 
freight,  for  the  security  of  the  credit,  with  maritime 
interest  thereon.  But  the  bond  is  not  of  itself  ade- 
quate proof  of  the  necessity  for  such  hypothecation ; 
that  must  be  shown  aliunde.  In  suits  on  bottomry 
bonds,  the  libellant  must  prove  by  evidence,  other 
•than  the  bond  itself,  that  the  money  was  lent,  or  the 
repairs  made,  and  materials  furnished  to  the  amount 
claimed,  and  that  they  were  necessary  to  enable  the 
vessel  to  perform  the  voyage,  or  for  her  safety,  and 
could  not  be  obtained  otherwise  upon  the  credit  or 
with  the  means  of  the  owner.  He  must  also  exhibit 
an  account  of  the  items  advanced,  with  sufficient 
proof  to  support  them,  to  enable  the  Court  to  judge 
of  their  necessity.  {Grawfbrd  v.  The  William  Penn^ 
3  Wash.  C.  C.  B.  404;  Hurry  v.  The  John  and  Alice, 
1  Wash,  a  G.  B.  293  ;  Boreasy.  The  GoldmBoae,  Bee, 
131 ;  The  Aurora,  1  Wheat  96.) 

In  Clark  Y.  Laidlawet  at,  the  Court  say,  the  interest 
of  ship  owners  would  be  put  in  great  jeopardy  if  they 
were  bound  to  pay  any  bill  drawn  upon  them,  or  a  bot- 
tomry bond  given  by  the  master,  without  requiring  proof 
of  the  circumstances  which  authorized  the  master  to 
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obtain  money  in  a  foreigu  port  on  the  credit  of  his 
ownera     (4  Rob.  R.  (Lou.)  346.) 

No  adequate  proof  has  been  offered  on  the  part  of 
the  libellant  of  the  amount  actually  advanced  by  him, 
nor  has  he  produced  to  the  Court,  as  he  ought  to  have 
done,  an  account  of  the  items  of  the  loan.  The  evi- 
dence may  fairly  be  deemed  to  prove  that  $350,  ob- 
tained from  the  libellant,  was  used  by  the  master  in 
Pensacoia  for  the  necessities  of  the  brig  and  her  voyaga 
The  application  of  the  residue  of  the  loan  is  unac- 
counted for. 

The  master  was  owner  of  one-eighth  of  the  ves- 
sel, and  if  he  might  hypothecate  her  to  the  amount 
of  his  interest,  irrespective  of  her  necessities,  it  is  not 
proved  that  his  interest  would  be  of  any  value  after 
satisfieiction  of  the  amount  covered  by  ihe  bottomry 
debt  The  present  decision  will,  therefore,  regard 
nothing  more  than  the  actual  bottomry  debt  A  bot- 
tomry bond  may  be  good  in  part  and  bad  in  part, 
and  will  be  sustained  by  the  Court,  so  far  as  it  rests  on 
a  &ir  bottomry  loan.  (JTie  Rachel^  3  Jfason^  255.) 
Upon  the  proofe  before  me,  I  am  satisfied  that  no  more 
than  the  sum  of  $350  was  expended  upon  the  brig,  or 
was  required  to  supply  her  actual  necessities  at  the 
time  of  the  hypothecation.  To  that  extent  the  vessel 
is  chargeable  to  the  libellant  on  the  bottomry  security. 
He  is  accordingly  entitled  to  a  decree  for  the  sum  of 
$350,  with  maritime  interest  thereon  from  the  date  of 
&e  bond.  That  sum  not  having  been  tendered  him, 
he  is  also  entitled  to  recover  full  costs,  to  be  taxed.  A 
decree  in  his  &vor  for  such  amount  will  accordingly 
be  entered. 
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Thb  Steam  Tug  William  Toukg. 

b  an  Mtioo  for  dMimgM  to  ft  lailiiig  Teasel  by  collision  with  ft  itoftiner,  ili« 
burden  of  proof  lies  in  the  first  instaooe  on  the  libellant 

If  the  cfrflision  10  ocomsioned  by  en  alterfttton  of  the  eoorse  of  the  eefliiif 
vessel,  it  defolres  opon  her  to  proTe  the  propriety  or  necessity  of  such  moTC- 
ment 

Bech  Tcssel  b  boond  to  obsenre  the  rales  of  nftTigstioii  applicftble  to  tiieir 
reqwotlTe  pesitiona 

The  stemmer  b  colpable  in  crowding  upon  the  seiliog  TCssel  so  fts  to  render  ft 
danger  probable  in  her  situation,  but  is  not  required  to  protect  her  against 
the  coneequenoes  of  her  own  mistakee  or  negUgencen 

In  thb  cftse^  the  two  vesseb  being  naTigated  in  opposite  directions,  and  ap- 
proaching each  other  on  lines  nearly  parallel,  and  spread  wide  enough  apart 
to  leare  a  passage  safe  to  each  from  tiie  other,  and  the  sailing  yessel  changing 
her  coune»  without  necessity,  to  cross  the  bows  of  the  steamer,  so  near  to  the 
latter  that  stoppbg  and  backing  the  engine  did  not  avoid  a  collision,  she 
cannot  support  an  action  for  the  damages  thereby  incurred. 

G.  A.  BudcneU,  for  libeUant 
E.  B.  Bcolea^  for  claimant 

Bettb,  J. — ^This  TfaB  a  case  of  collision,  by  occasion 
of  which  the  sloop  Charlotte  was  lost  The  following 
fiu^ts  are  made  to  appear  npon  the  pleadings  and  prooik 
The  doop  Charlotte  was  well  equipped,  and  of  sufficient 
strength  for  the  safe  navigation  of  the  North  Biver ; 
was  on  a  trip  down  the  North  Birer,  a  short  distance 
below  West  Point ;  came  in  collision  with  steamboat 
William  Yoong,  going  up  the  river,  with  a  tow  attadied 
to  her,  when  opposite  Btittermilk  Falls.  When  the  two 
vessels  neared  each  other,  the  steamboat  was  standing 
fai  dose  to  the  east  shore,  and  ronning  np  along  it^  and 
the  sloop  was  holding  a  straight  course  down  near  the 
middle  of  the  river,  with  the  wind  N.  W,  and  tide  ebb, 
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the  breese  beingfree  and  sufficient  for  steering,  so  that 
ahe  was  enaUed  to  hold  that  course,  or  to  have  {daced 
hersdf  furdier  west,  with  fudlity  and  safety.  The 
channel  of  the  river  was  half  a  mile  wide  at  that  place« 
Supposing  the  steamboat  to  be  varying  her  direction 
more  westward,  the  pilot  of  the  sloop  changed  her 
conrse,  heading  off  towards  the  east  shore,  beyond  and 
inside  of  the  steamboat  The  steamboat  had,  at  the 
time,  the  barge  Union  in  tow  on  her  larboard  side ;  she 
was  in  the  usoal  channel  and  route  of  steamboats 
ascending  the  river,  and  was  passing  through  the  water 
at  about  five  miles  an  hour. 

The  doop  was  running  at  about  the  same  rate.  The 
steamboat  had  met  oth^  vessels  in  the  vicinity,  all  of 
which  passed  her  to  the  west  in  safe^.  The  position 
and  course  of  the  steamboat  would  have  carried  her 
(me  hundred  yards  east  of  the  sloop,  if  the  latter  had  not 
changed  her  directimi  and  veered  eastward.  On  ob- 
serving that  movement,  the  pilot  of  the  steamer  rang 
the  bell  to  slow  her  speed,  and  hailed  the  sloop  in  a 
bud  callto  Iqf^  stopping  the  engines  and  ringing,  also^ 
to  back  hw :  and  whikt  the  engines  were  working  back- 
wards, the  sloop,  heading  directly  east,  crossed  athwart 
her  bows,  and  the  collision  occurred.  There  was  not 
room  between  tiie  steamboat  and  the  east  shore  for  the 
doop  to  have  passed  safely  in  that  track,  if  she  could 
have  got  around  thebows  of  the  steamer.  Every  prac- 
ticable efEort  was  made  <m  board  the  steamer  by  the 
plk>t  and  men  to  avoid  the  cdlision,  after  they  discovered 
the  imrpoee  of  the  sloop.  The  collision  was  by  a  slant- 
ing or  gkmciiig  blow,  the  starboard  side  of  the  sloop, 
fynnxA  of  the  main  chains,  came  in  contact  with  the 
larboard  bow  of  the  barge,  which  was  in  tow  by  the 
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steamboat  on  her  larboard  side.  The  position  and 
course  of  the  two  vessels  in  relation  to  each  other  on 
their  near  approach,  and  before  any  movement  was 
made  on  either  side  in  apprehension  of  a  collision^ 
afford  a  strong  presumption  against  the  allegations  of 
the  libellant  and  in  support  of  the  defence. 

The  master  of  the  Convoy,  another  sloop  in  the  wake 
of  the  Charlotte,  proves  that  the  latter  was  a  safe  dis- 
tance to  the  westward  of  the  steamer,  running  down 
the  river  on  a  N.  W.  wind,  on  a  line  parallel  with  that 
pursued  by  the  steamer.  It  is  palpable  that  her  star- 
board side  could  not,  in  that  mode  of  their  approach, 
have  been  reached  by  the  larboard  side  of  the  steamer, 
had  the  latter,  as  is  charged,  suddenly  altered  her 
course  and  bore  off  to  the  west 

The  sloop,  after  the  blow,  passed  directly  ahead  of  the 
steamboat,  and  struck  her  bowsprit  on  the  shore,  and 
receding  back  from  the  shock,  sunk  two  or  three  hun- 
dred feet  from  the  place  of  collision. 

None  of  the  witnesses  impute  any  blame  to  the 
movement  of  the  steamboat  Some  called  by  the  li- 
bellant, who  alleged  the  steamer  was  bearing  more 
westward,  admit  that  if  she  had  kept  her  way  after  the 
sloop  changed  her  course,  the  collision  might  not  have 
occurred.  The  weight  of  evidence  supports  the  testi- 
mony of  the  pilot  of  the  steamboat,  who  testifies  that 
he  did  not  change  his  course,  which  was  to  keep  close 
along  the  range  of  the  east  shore.  He  was  steering  for 
North  Pointoff  West  Point,  in  orderto  keep  that  position 
far  the  steamer.  Several  witnesses  state  that  he  was  a 
skilfid  and  carefrd  pilot — ^that  he  was  on  the  proper 
course,  and  it  was  easily  within  the  power  and  the  clear 
dnty  of  the  sloop  to  have  luffed;  and  had  that  hem 
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done,  all  danger  and  difficulty  in  the  navigation  of  the 
two  vessels  would  have  been  avoided.  The  counsel  for 
die  libellant,  npon  this  state  of  fSstcts,  insists  that  the 
case  of  Hawkins  v.  The  Duchess  and  Orange  Steamboat 
Co.  (2  Wend.  452,)  is  in  point,  and  conclusive  against 
the  defence  of  the  claimant  But  it  is  to  be  observed 
that  the  evidence  in  that  case  established  a  want  of 
reasonable  precaution,  and  indeed  showed  positive, 
if  not  gross  negligence  on  the  part  of  the  steamer,  in 
holding  her  own  headway,  and  compelling  the  sailing 
vessel  to  depart  fix)m  her  proper  course,  or  abide  the 
risk  of  a  collision,  when  she  might  have  prevented  it 
by  stopping  and  backing — ^the  steamer,  in  that  case, 
being  held  culpable  for  omitting  to  do  what  was 
promptly  done  by  the  steamer  in  this. 

It  is  not  to  be  assumed  without  evidence,  even  be- 
tween a  steamer  and  a  sailing  vessel,  that  in  case  of  a 
collision  the  fitult  is  necessarily  with  the  steamer.  Each 
vessel  is  bound  to  observe  the  established  and  notorious 
rules  of  navigation  applicable  to  their  respective  posi- 
tions. In  a  cause  of  damage,  the  party  seeking  com- 
pensation must  sustain  the  burden  of  proving  the  vessd 
proceeded  against  was  blameable  and  in  fault  That 
alone  founds  a  complaint  for  compensation.  (2  Dods. 
85 ;  8  Law  Reporter^  295.)  Although  a  higher  degree 
of  responsibility  is  cast  upon  steamers,  and  they  are 
bound,  afi  a  general  rule,  to  keep  out  of  the  way  of  sail- 
ing vessels,  yet  the  latter  cannot  justify  a  departing 
from  thdr  course  on  a  probability  of  encountering  an 
approaching  steamer,  unless  she  is  crowding  so  much 
upon  the  track  as  to  create  an  imminent  danger  of  col- 
lision. The  law  requires  that  there  should  be  prepon- 
derating evidence  to  fix  tiie  loss  on  the  parfy  charged. 
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(The  Ligo^  2  Hogg.  356.)  In  suits  for  collisions  occa- 
sioned by  a  mischance  imputable  chiefly  to  the  want 
of  proper  care  and  precaution  on  the  part  of  the  vessel 
damaged,  the  action  will  be  generally  dismissed  with 
costa  {The  Catharine  o/Dover^  2  Blagg^  154;  Bayhy^ 
Baranj  2  CromptonandMeeeon^  22 ;  11  East,  60 ;  3  Car. 
and  Payne,  528.)  I  am  of  opinion  the  libellant  has 
fioled  to  establish  the  facts  requisite  to  a  judgment  in 
his  £Ei¥or.  He  does  not  prove  that  the  collision  hap- 
pened by  means  of  any  &ult  or  negligence  on  the  part 
of  the  steamboat  It  was  brought  about  by  an  attempt 
of  tiie  sloop  unnecessarily  to  run  across  the  bows  of  the 
steamer,  and  get  between  her  and  the  shore,  where  there 
was  not  in  &ct  room  for  her,  and  where,  under  the  cir- 
cumstances, she  could  not  rightfully  go.  The  libel 
must  be  dismissed,  with  costa 
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By  the  esUbliAhed  eonne  and  oottoni  of  tiie  MMtbg  trade  in  IS^w-YaA^  fooda 
OD  freight  may  he  deliTered  at  the  irharf;  and  need  not  he  tendered  penon- 
•Uy  to  eoMignnw,  The  aUp  eanoot  ahaadon  goodi  m  the  irhaif  heeawM 
el  the  iaahili^  or  refbaal  of  the  eonaignee  to  reeeiTe  them. 

A  deliTery  of  a  eargo  on  the  wharf,  in  Kew-York,  with  notiee  to  the  ownera 
•f  the  time  and  plaee  of  unlading,  plaeea  the  gooda  at  tii«ir  riik,  and  &- 
ehaofgea  the  ahip  from  liahiUty. 

The  maater^i  re^KMiaibility  in  delirering  cargo  ii  mearared  hy  the  praetioe  and 
vaage  of  the  plaee.  A  ship  eannot  he  eompeUed  to  lay  idle,  heoanae  aome 
eoaiignem  apprehend  had  weatiier,  aad  deeUne  to  reeaire  Oeir  eavfo,  if  ^ 
thne  he  reaaonahly  laTorahle  tor  miloading.  All  the  ahippera  of  eargo  hare  a 
lig^t  to  require  deapatoh  in  the  nnliyery  of  the  cargo,  that  their  gooda  need 
Mi  he  detained. 

AHhoogii  the  eoiMgiieeagiTeiiotfee  to  the  ihip  that  they  win  Boi  veaeiTate 
eargo  beeaoae  of  the  uiCaTorahle  atate  of  the  weather,  or  other  reaaon,  hat  do 
aeeept  and  remote  it  in  part  aa  delirered  from  the  ahip,  they  eannot  claim  in- 
daaaaily  from  the  iiiq;>  for  ii^jvryte  the  cargo  hyaatotm  to  which  itwaaaa- 
pcaed  whilst  on  conTcyanee  to  ita  plaee  of  atoraga. 

L.  R  Marshj  for  the  libellants. 
F.  B.  Outtxng^  for  the  claimant 

Thb  following  sommary  of  fiKsts  and  testimony,  con- 
nected with  the  comments  thereon  in  the  opinion  of 
the  Oonrt,  present  the  main  points  bearing  upon  the 
question  in  dispute  in  this  cause. 

The  ship  Grafton,  a  general  vessel,  took  a  firdght  at 
New-Orleans,  267  bales  of  American  hemp,  consigned  to 
the  libellants  at  New- York.  The  vessel  was  moored  at 
Pike-rtreet  dock  on  the  afternoon  of  the  6ih  day  of  June 
last,  (1844,)  and  notice  was  given  by  her  agents,  in  tiie 
puUic  papers  of  the  next  and  following  days,  that  she 
would  begin  unloading  her  cargo  cm  the  7th  June. 
The  libellants'  place  of  busmess  is  in  Broad-street,  and 
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they  had  engaged  storage  for  the  hemp  at  No.  14 
Water-street,  a  distance  of  one  and  a  half  to  one  and 
three  fourths  of  a  mile  from  the  slip.  It  rained  on  the 
morning  of  June  7th,  but  the  rain  ceased  by  or  before 
9  A.  M.  The  ship  began  discharging  cargo  between  9 
and  10  A.M.,  and  the  hemp,  lying  uppermost,  was  first 
discharged.  The  libellants'  cartmen,  (under  previous 
general  directions  to  attend  to  this  ship  and  another,) 
at  10  A.  M.  sent  up  a  cart  to  the  ship  to  ascertain  if  she 
was  discharging  cargo.  The  cartman  returned  with  a 
load,  and  reported  there  was  enough  unloaded  for  three 
or  four  carts.  Libellants  sent  notice  to  the  agents  of  the 
vessel  that  they  would  not  receive  the  hemp  in  that 
state  of  the  weather,  as  it  had  the  appearance  of  rain. 
This  notice  was  given  a  quarter  before  12.  The  day 
was  sultry,  and  occasionally  cloudy,  with  the  appear- 
ance of  rain.  Other  vessels  at  different  wharves  took 
in  and  discharged  cargo  during  the  day  till  after  3 
P.  M.,  when  a  violent  gust  of  rain  came  on  suddenly, 
by  which  the  hemp  landed  on  the  pier  was  wet  and 
greatly  damaged.  The  usual  notice  was  given  the 
libellajits  at  their  counting-house,  June  7,  at  9  A.  M., 
that  the  ship  had  commenced  discharging  the  hemp ; 
they  at  this  time  refused  to  receive  a  delivery  on  the 
wharf,  because  the  weather  was  unfavorable.  The 
witnesses  of  the  libellants  testify  that  notice  was  given 
to  the  agents  of  the  ship,  at  a  quarter  before  12,  that  the 
hemp  would  not  be  received  because  of  the  bad  wea- 
ther, and  that  the  agents  agreed  to  stop  unloading  if 
the  libellants  would  take  away  what  was  then  dis- 
charged. The  agents  both  deny  that  any  such  agree- 
ment was  made,  and  that  any  notice  was  given  them  by 
the  libellants  that  the  hemp  would  not  be  accepted. 
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The  libeUants^  witnesses  testify  that  not  over  100 
bales  had  been  discharged  at  12  o^dock,  and  that  the 
vessel  continued  discharging  till  between  three  and 
fonr  o^dock  P.  M.,  and  just  as  it  was  beginning  to  rain. 

The  claimant's  witnesses  testify  that  only  about  50 
bales  were  discharge^  after  four  o'dock,  and  that  these 
were  unlad^x  within  an  hour. 

Other  circumstances  corroborate  the  diarge  of  the 
libellants,  that  the  unlading  continued  as  late  at  least 
as  three  P.  M.  One  of  the  cartmen  swears  that  drops  of 
rain  began  to  &11  as  he  was  taking  on  his  last  load ; 
another  cartman  testifies  that  the  rain  overtook  him 
soon  after  leaving  the  ship;  and  all  the  witnesses 
agree  in  their  testimony  that  it  did  not  commence 
raining  till  after  three  o'dock.  Another  circumstance 
corroborating  the  assertion  of  the  libellants  is,  that  the 
stevedores  and  the  mate,  testifying  for  the  claimant, 
state  that  only  50  bundles  remained  in  the  ship  when 
the  men  knocked  off  for  dinner,  at  noon,  and  that  it 
took  about  an  hour  after  dinner  to  discharge  those  50 
bundles.  It  can  hardly  be  supposed,  therefore,  that 
the  residue,  217  bales,  had  been  discharged  before  12 
o'dock,  at  most  three  hours,  and,  according  to  some  of 
the  witnesses,  two  hours'  work. 

Bbtts,  J. — ^Upon  a  careful  consideration  of  the  very 
extended  evidence  and  the  circumstances  of  the  case,  I 
am  satisfied  that  the  unlading  of  the  ship  commenced 
between  nine  and  ten  A.  M.,  and  continued  at  a  rate  of 
discharge  which  would  complete  the  delivery  of  the 
hemp  on  the  wharf  at  about  Uiree  P.  M. 

Notioe  was  given  at  the  ship  about  noon,  by  the 
oartman,  that  the  agents  of  the  ship  had  agreed  with 
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the  libeUantB  to  stop  unlading  at  that  time,  and  that 
they  would  receive  no  more  hemp  than  was  then  upon 
the  whar£ 

Two  carts  had  been  put  to  work  by  the  Kbel- 
lants  before  noon,  and  another  after  one  o'clock. 
The  cartmen  removed  one  hundred  and  sixty- 
three  bales,  one  hundred  and  four  of  which  were 
safely  put  under  cover;  the  residue  were  injured 
by  the  rain  after  arriving  at  the  warehouse,  and  before 
they  were  stored.  The  remaining  part  of  the  cargo  was 
left  on  the  whar^  where  it  was  landed  by  the  ship,  and 
there  received  serious  damage  from  the  rain. 

Nothing  was  done  by  the  offioers  or  agents  of  the 
diip  to  protect  the  hemp  after  it  was  unladen. 

It  is  proved  to  be  the  established  course  and  usage 
in  the  coasting  trade  at  New-Tork,  to.deliver  goods  on 
freight  upon  the  wharf,  at  the  port  of  destination. 
Upon  these  £stcts,  the  question  of  law  arises,  whether 
the  ship  had  frilfilled  her  contract  of  carriage  by  such 
delivery  of  this  shipment  to  the  consigneea 

This  point  will  be  considered,  upon  the  assumption 
that  due  notice  was  given  the  consignees  by  the  ship 
of  the  time  and  place  of  unlading ;  for,  without  reason- 
able notice,  it  is  clear  the  ship  would  not  be  discharged 
of  her  responsibility  by  placing  the  hemp  on  the  wharf 
(Gilbert  v.  Otdver,  17  Wend.  306;  Magitl  v.  Potter, 
2  Johm.  R  37 ;  amUh's  MerccmtOe  Law,  361 ;  2  Keni 
am.604) 

A  carrier  by  water  cannot  leave  or  iJbandon,  in  an 
unprotected  state,  goods  under  his  charge,  even  though 
there  be  an  inability  or  refusal  of  the  consignee  to  re- 
ceive them.  (2  Kent  Com.  605, 6{h  ecL,  and  ea^ee  cited; 
(ktrander  v.  Broum,  16  J.  B.  39 ;  Kohn  et  al.  v.  B&r- 
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dier^  3  Lou.  K  224)  In  a  case  of  transportalio&  of 
goods  coastirise,  when  the  master  of  the  Teesel  had  no- 
tice that  the  consignee  was  not  the  owner  of  &em,  the 
Supreme  Court  of  this  state  decided  that  landing  the 
cargo  on  a  wharf  at  the  port  of  destination  was  no  de- 
Kvery,  nor  would  a  tender  of  them  to  the  consignee, 
without  his  acceptance,  constitute  a  delivery — a  de^ 
livery  implying  mutual  and  concurrent  acts  of  the  car- 
rier and  consignee,  equivalent  to  tender  and  acceptance. 
(Odrander  v.  Brown^  15  J.  R.  39.)  In  Massachu- 
setts a  distinction  is  recognised  between  the  obligation 
of  a  consignee  and  owner,  ordering  goods  to  a  particu- 
lar port,  where  he  would  be  bound  to  make  provision 
to  receive  them.  In  such  case  the  rule  is  assumed  to 
be,  that  the  vessel  is  only  under  obligation  to  land  the 
goods  and  give  the  owner  notice  of  the  time  and  place, 
to  place  them  at  his  risk;  but  if  addressed  to  a 
mere  consignee,  who  refuses  to  receive  them,  the  ves- 
sd  is  bound  to  see  that  the  cargo  is  properly  secured 
or  taken  care  o£    {Chiekering  v.  jRwfer,  4  JPick  371.) 

There  is  nothing  in  this  case  in  conflict  with  the  doc- 
trine declared  in  Ostrander  v.  Brawn  above  dted.  The 
Supreme  Court  of  Pennsylvania  hold,  that  with  respect 
to  vessels  in  the  foreign  trade,  a  delivery  of  the  cai^ 
at  the  whar^  with  notice  to  the  consignee,  acquits  the 
vessel  No  distmction  is  made  between  the  rule  gov- 
erning foreign  or  coasting  vessels,  and  it  seems  con- 
ceded that  a  well-established  usage  or  custom  of  the 
ta^e  or  port  may  determine  the  law  of  the  particular 
case. 

Without  any  usage  to  control  the  rule,  the  decision 
plainly  implies  that  the  law  in  respect  to  coastii^  ves* 
sds  would  be  the  same.     In  England  great  we^t  is 
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given  to  the  custom  of  the  place  or  trade  on  a  question 
of  due  delivery.  It  is  allowed  to  control  the  construc- 
tion of  the  bill  of  lading.  {Per  Tindcdy  Ch.  J.^  in 
OaUiffe  V.  Bourne  and  others^  4  Bing.  N.  C.  314) 
The  like  doctrine  is  recognised. in  the  Supreme  Court 
of  this  state,  on  a  review  of  the  English  decisions.  A 
deposit  of  goods  by  a  carrier,  conformably  to  the  well- 
known  usage  in  his  line  of  business,  is  held  to  be  equiv- 
alent to  a  personal  delivery,  and  that  without  any  ac- 
tual notice  to  the  party.  (^Gibson  v.  CuLver  &  Broum, 
17  Wend.  306.)  In  the  case  of  Kohn  &  B(yrd%er  v. 
Packard^  (3  Lou.  R.  224,)  Judge  Porter,  with  his 
usual  clearness  and  ability,  discusses  the  doctrine  of  a 
constructive  notice.  He  adverts  to  the  rule  as  laid 
down  by  Chancellor  Kent,  that  there  must  be  a  deliv- 
ery on  the  wharf  to  some  person  authorized  to  receive 
the  goods,  or  some  act  which  is  equivalent  to  or  a  sub- 
stitute for  it  The  essence  of  the  contract  of  affireight- 
ment  is  an  engagement  to  deliver  the  goods  to  the  con- 
signee. A  constructive  delivery  cannot  be  set  up  as  a 
substitution  for  an  actual  one,  without  proving  a  notice 
to  the  consignee,  equivalent  to  direct  information.  K 
that  is  not  furnished,  the  carrier  cannot  be  regarded  as 
having  performed  his  contract  It  is  not  necessary 
now  to  inquire  how  &r  usage  and  custom  inay  give 
notice.  The  law  exacts  no  more,  than  that  notice  be 
brought  home  to  the  party  sought  to  be  affected  by  it, 
and  custom  may  be  admitted  as  a  guide  to  determine 
whether  the  acts  done  effect  that  end. 

In  the  early  and  strongly  contested  case  of  Hyde  v. 
The  Trent  and  Mersey  Navigation  Co.,  (5  T.  B.  394,) 
upon  a  full  consideration  by  the  judges  of  the  liabiUt; 
of  common  carriers,  it  was  held,  that  by  the  general  cus- 
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torn,  their  Uabili^  k  at  an  end,  whea  the  goods  an 
landed  at  the  nsnal  whar£ 

I  think  that  the  reenlt  of  the  cases  is,  that  in  a  well- 
settled  Gonrse  of  trade,  as  it  is  in  this  port  in  relation 
to  coasting  yessek,  a  delivery  of  a  cargo  on  the  dock 
here,  with  notice  to  the  owners  of  the  time  and  place 
of  nnli^ing,  places  the  goods  at  their  risk,  and  dis- 
charges die  ship  from  its  liability  as  acommon  carrier; 
(2  KevU  Cam.  and  Story  on  BmL  before  cited;)  al- 
though, in  a  case  c^  a  naked  consignment,  the  ship 
might  be  nnd^  the  fhrther  obligation  to  secure  the 
property  after  it  was  unladen,  if  no  consignee  ap- 
peared, or  if  he  refused  to  acc^t  the  good&  (1& 
Johns.  39,  and  4  Pick.  374.) 

The  unlading,  in  the  present  case,  was  made  by  the 
ship  in  the  usual  maimer,  with  only  one  set  of  £bJ1s  or 
tackle.  The  hemp  was  deposited  by  itself  on  the  wharf 
alongside  the  ship,  at  her  mooring,  disconnected  from 
otha:  goods,  and  perfectly  accessible  .to  the  consigneea 
The  ship  was  compelled  to  seek  her  berth  a  distance 
€i  one  and  a  half  miles  from  the  warehouse  of  the  li- 
bellants,  and  of  all  these  fiu^ts  they  had  knowledge. 
Had  she  moored  at  a  wharf  directly  in  their  vicinity, 
the  hemp  would  in  that  way  have  been  discharged  no 
&ster  than  it  could  have  been  removed  or  stored  with 
ordinary  dilig^ice.  The  great  distance  at  which  the 
ship  lay  from  the  storehouse,  rendered  that  despatdi  in 
receiving  the  cargo  mudi  more  difficult,  and  probaUy 
impracticable  in  the  use  only  of  the  drays  or  means 
of  transportation  ordinarily  employed  by  merchants 
in  removing  a  cai^o.  This,  however,  was  in  no  way 
Ae  &ult  of  the  ship.  She  would  not  be  justified  in 
precipitating  a  cargo  ashore  with  extraordinary  haste, 

Vol.  n.  4 
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hy  the  application  of  ttnusual  means,  but  she  had 
a  right,  and  it  was  her  duty  towards  all  her  shippers, 
to  employ  all  reasonable  diligence  in  unlading,  aud 
when  such  a  course  is  adopted,  it  belongs  to  the 
consignees  to  make  provision  for  receiving  and  securing 
the  cargo  as  it  is  discharged.  There  might  be  a  good 
deal  of  inconvenience  in  so  doing,  in  the  present  case, 
but  it  is  clear,  upon  the  proofe,  that  it  was  in  no  respect 
impossible  for  the  libellants  to  have  saved  the  hemp  in 
the  vicinity  of  the  ship,  or  by  the  employment  of  ad- 
ditional drays,  to  have  removed  it  to  the  libellants' 
warehouse  as  fast  as  it  was  discharged.  It  must  be 
borne  in  mind,  that  the  master's  responsibility  as  to  the 
mode  of  delivery  is  essentially  measured  by  the  prac- 
tice of  the  place.  He  is  acquitted  by  landing  his  cargo 
at  a  proper  wharf  After  that,  the  cargo  is  at  the  risk 
of  the  consignee. 

Independent  of  any  special  arrangement  or  agree- 
ment with  the  libellants  in  respect  to  the  landing  of 
the  hemp,  I  consider  the  law  justified  the  method 
pursued  by  the  ship ;  and  the  question  is  then  to  be 
considered,  whether  her  condition  was  varied  by  act 
of  the  parties.  I  do  not  discuss  the  point  debated  at 
the  hearing,  as  to  the  liability  of  the  ship  if  she  dis- 
charges perishable  goods  in  hazardous  or  improper 
weather  against  the  consent  of  the  owners.  The  Ciourt 
of  Pennsylvania  intimates  that  such  a  circumstance 
might  take  a  case  out  of  the  ordinary  rule,  and  fiysten 
the  loss  on  the  vessel  (Oope  v.  Gordovtx^  1  Sawle^ 
208.) 

The  preponderance  of  evidence  in  lihis  case  shows 
that  the  day  was  one  of  good  working  weather  after 
sine  A.  M. ;  that  there  were  clear  indications  of  rain 
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about  Doon,  and  tiiat  the  storm  in  the  aflemoon  came 
on  abruptly,  with  bat  a  few  minutes  previous  warning. 

A  ship  cannot  be  compelled  to  lay  idle  when  pre- 
pared to  unload,  because  consignees  apprehend  there 
may  be  a  storm  in  the  course  of  the  day.  Sultry  days 
in  summer  are  liable  to  yary  from  extreme  heat  to 
showers  within  a  period  of  a  few  hours.  But  a  ship- 
master could  not  protect  himself  against  shippers  in 
retaining  their  goods  and  closing  his  hatches  because 
some  consignees,  whose  goods  were  first  discharged, 
feared  a  change  of  weather,  and  were  unwilling  their^s 
should  be  removed,  or  refused  to  receive  them  until 
every  chance  of  storm  should  be  dispelled. 

It  is  enough  if,  in  view  of  all  the  circumstances, 
reasonable  discretion  was  exercised  in  unlading,  and  I 
cannot  say,  upon  the  proofis,  that  any  thing  short  of 
that  was  manifested  on  this  occasion. 

Upon  the  allegation  of  an  engagement  by  the  agents 
of  the  ship  not  to  unlade  that  day,  the  pro<^  is,  that 
they  agreed  before  noon  to  stop  discharging  the  hemp 
and  to  send  notice  to  the  ship  so  to  do,  provided  the 
libellants  would  receive  what  had  then  been  dis- 
charged ;  and  it  is  proved  that  more  was  taken  away 
by  the  libellants  than  had  been  discharged  at  12 
o^clock.  But  the  testimony  is  not  so  certain  to  this 
point  as  to  enable  the  Court  to  say  that  the  libellants 
succeeded  in  securing  in  store  as  many  bales  as  were 
on  the  dock  at  12  o'clock. 

The  argument  for  the  claimant  is,  that  the  agents 
had  no  authority  to  bind  the  ship  by  sudi  an  agree- 
ment, if  proved  to  have  been  made  by  them. 

The  evidence  does  not  disclose  clearly  what  the 
exact  character  of  the  agency  waa     It  appears,  how- 
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eyer,  that  the  agents  represented  themselves  to  be,  and 
acted  as  the  consignees  of  the  ship;  announced  the 
time  and  place  of  her  nnlading ;  collected  the  freights, 
and  assumed  to  direct  in  the  deUvery  of  the  cargo. 

The  owner  had  it  in  his  power  to  show  the  limita- 
tion, if  any  there  was,  to  the  authority  of  the  con- 
signees ;  and,  in  the  absence  of  evidence  qualifying 
their  powers,  it  must  be  assumed  they  stood  in  place 
of  the  owner,  and  clothed  with  the  direct  and  inci- 
dental authority  of  a  ship^s  husband  in  respect  to  the 
delivery  of  the  cargo  and  collection  of  freighta  A 
ship's  husband  is  ordinarily  a  part  owner;  (Abbott^  69;) 
but  there  is  nothing  in  the  character  of  his  duties,  or 
the  rules  of  the  maritime  law,  limiting  the  office  to  an 
owner. 

Judge  Story  enumerates  very  fully  the  duties  and 
authority  ordinarily  exercised  by  that  species  of  agent 
(Story  on  Agency^  §  36 ;  Story  on  Partnership^  §  418, 
collects  the  American  and  foreign  authorities  bearing 
upon  the  subject     See  Notes  to  §  35.) 

Whatever  may  be  the  appropriate  appellation  of 
such  agents,  it  is  manifest,  upon  the  authorities  and 
the  reason  of  the  thing,  that  the  party  to  whom  a  ship 
is  consigned,  for  the  purpose  of  her  proper  entry, 
unlivery  and  the  collection  of  her  freights,  must  have, 
as  incident  to  the  trust,  the  power  of  arranging  with 
consignees  of  the  cargo  the  time,  place  and  manner 
of  its  delivery,  and  that  accordingly  his  engagement 
to  that  end  must  be  equally  obligatory  as  if  made  by 
the  owner  himself 

The  law  only  assumes  to  regulate  the  mode  of 
delivery  when  it  is  not  stipulated  in  the  contract 
{Abbott  on   Shipping,    248;   Syeds    v.    Bay,  4   R 
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a9id  R  260.)  It  constraes  bilk  of  lading,  whioh 
engage  a  direct  and  personal  delivery  of  goods,  to 
mean,  that  the  delivery  shall  be  according  to  the  cns- 
toms  and  nsages  of  the  trade  or  {dace.  (JacobaevCa 
Sea  Laws,  17 ;  BoU  on  Shipping,  359 ;  1  Bawh,  203 ; 
2  Kent  Com.  606;  Z  Louisiana B.  224)  Butitdoesnot 
prevent  the  parties  pntting  a  different  interpretaticm 
upon  the  obligation  of  affireightmaoit  by  their  own  acts 
or  engagements. 

I^  then,  it  was  the  right  of  the  owner  in  this  case 
to  discharge  the  hemp  at  the  ship's  berth  immediately 
on  giving  notice  to  the  consignees  of  the  time  and 
place  of  unlivery,  yet  it  was  equally  competent  for 
him  to  engage  not  to  unlade  before  a  particular  day, 
or  not  fieister  than  it  was  convenient  for  the  consignees 
to  receive  it,  or  to  stop  the  discharge  at  any  period 
of  the  day ;  and  a  delivery  in  contravention  of  such 
undertaking  would  leave  tiie  ship  still  liable  on  the 
original  shipment ;  and  the  agreement  of  his  agents  is 
of  the  same  efficacy  as  if  made  by  the  owner  himself 

It  was  the  right,  then,  of  the  libellants,  under  the 
arrangement  entered  into  with  the  agents  of  the  ship, 
to  refuse  receiving  more  hemp  than  had  been  unladen 
at  twelve  o'clock ;  and  if  they  seek  to  enforce  the  agree- 
ment, it  belongs  to  them  to  establish,  by  proof^  what 
that  quantity  was.  The  bales  were  not  counted,  and, 
to  determine  the. amount  discharged  on  the  dock,  they 
rdy  upon  the  judgment  and  estimates  of  cartmen,  who 
merely  looked  at  the  pile.  The  opinions  are  in  con- 
tradiction with  those  of  the  mate  and  stevedores 
emj^yed  in  discharging  the  ship.  The  former  class 
of  witnesses  rate  the  quantity  at  hot  exceeding  a  hun- 
dred bales,  whilst  the  latter  assert  that  all  the  hemp. 
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except  about  fifty  bales,  was  then  out  of  the  ship  and 
on  the  whar£  The  collateral  facts  before  adverted  to 
in  my  judgment  show  that  both  estimates  are  wrong, 
and  that  there  were  probably  a  hundred  and  twenty- 
five  or  a  hundred  and  fifty  bales  discharged  at  noon ; 
and  this  is  so  near  to  the  quantity  actually  removed, 
that  the  Court  would  not,  in  the  absence  of  evidence, 
which  the  libellants  ought  to  have  supplied,  assume 
that  any  more  had  been  discharged  than  was  taken 
away. 

But  if  only  a  hundred  bales  were  unladen  at  the 
time,  the  libellants  could  waive  the  stipulation  releasing 
them  from  receiving  more  than  that  quantity,  and  in 
judgment  of  law  they  are  to  be  regarded  sa  acceptmg, 
as  property  delivered,  all  they  took  from  the  whfa£ 

They  are  not  entitled  to  charge  to  the  ship  the  sur- 
plus over  the  agreed  quantity  as  received  for  her 
benefit  No  such  understanding  existed  between  the 
parties;  and  I  shall  accordingly  decide,  that  the  li- 
bellants have  received,  as  duly  delivered,  all  the  hemp 
removed  from  the  dock  by  their  carts. 

I  further  decide  that  the  hemp  damaged  on  the 
wharf  was  not  delivered  to  the  libellants  so  as  to  exon- 
erate the  ship,  and  that  they  are  entitled  to  recover, 
in  this  action,  its  value. 

Testimony  as  to  value  was  reserved  at  the  hearing 
until  the  principles  involved  in  the  controversy  should 
be  settled. 

An  order  of  reference  to  the  derk  will  be  entered, 
when  evidence  can  be  adduced  on  both  sides,  on  the 
questions  of  quantity  and  value  of  the  hemp  1^  on 
the  wharf  by  the  side  of  the  ship. 
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Obg«otioiit  to  «a  aetioa  B«Mly  fonud  in  tMr  ekan«k«r,  MMioft  b*  i 

final  iMftring. 
EzoeptiQiM»  diUtory  or  dooliiiAtory,  ihoQld  b«  inierpoeed  on  the  reinm  daj  ofj 

proMM^oratthodAy  nppoinlod  for  antworing  tiio  UImL 
If  thaoljoetion  intended  to  bomadobe^tliat  the  ami  waaoommaneedbefoMtka 

eaoM  of  action  iraa  matured,  bnt  it  had  beeome  so  before  the  hearing,  the 

objection  wiU  be  ecniaidered  irairedy  partlcnlarly  after  an  anawer  or  elaim  la 

filed. 
There  ironld  be  atill  lew  reaaon  for  allowing  inch  otjeetion  after  the  reitel  aned 

had  been  condemned  and  sold,  in  an<^er  action,  and  her  prooeeda  placed  in 

Ooart»  aobject  to  tfaeae  aetlona  and  othera  in  proaeentioa  againat  her. 
The  master  of  n  TCHel  who  hypothecated  bar  on  bottomry,  ia  n  compeient  vit- 

ncM  in  foTor  of  the  holder  of  the  bottomry— partionlaily  if  releaied  by  him 
A  mortgagee  of  n  reaMl  can  interrene  in  n  anit  by  a  bottomry  holder  againat 

the  TCMl,  and  conteat  the  Talidity  of  tike  bottomry  or  ita  priority  of  ]i«»  aa 

againat  hia  mortgage^ 
Oonditiona  preceding  the  anthority  of  a  master  to  hypothecate  hia  tcsscI  in  n 

foreign  port  by  bottomry. 
A  bottomry  ia  not  rendered  inralid  beeanae  it  eorers  itama  of  adranee  not  «■- 

titled  to  a  bottomry  Hen.    It  wiU  be  good  for  the  aoms  which  are  deariy 

claimed  aa  marine  hypothecation,  and  will  be  reformed  by  the  Ooort,  refect- 
ing the  aorphia  in  Ha  final  decree. 
The  Court  w31  order  n  referee  to  ascertain  and  report  the  actoal  constitaeati 

of  a  bottomry  lien,  the  ralidity  of  which  ia  contested, 
flaamcm'a  wagea,  in  this  case,  entitled  to  jniority  of  payment  out  of  the  proeeadi 

of  the  Tasad,  orer  the  lien  of  libellantiL 

These  two  actions,  brought  to  hearing  together,  are 
instituted  on  separate  bottomry  bonds  given  by  Haven, 
acting  as  master  of  the  brig  Magoun,  for  advances  made 
for  repairi^  and  fitting  her  for  sea.  The  first  one  was 
given  at  Bordeaux,  Febroary  4th,  1843,  for  4,000 
fiancs,  at  a  premium  of  35  per  cent,  marine  interest^ 
payable  three  days  after  notice,  at  Philadelphia.    The 
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other  to  Furniss  &  Co.,  at  St  Thomas,  May  19,  1843, 
for  $1,272  68,  payable  at  New-York  on  the  arrival  of 
the  vessel,  with  6}  preminm  on  this  sum.  The  notice 
in  the  first  case  was  given  at  Philadelphia  May  10, 
1843.  The  material  facts  are,  that  the  brig  was  on  a 
voyage  from  New- York  to  Trieste,  Bordeaux,  Angos- 
tura, St  Thomas,  and  back  to  this  port  On  the  voy- 
age from  Angostura  to  St  Thomas,  19th  May,  1843, 
while  in  charge  of  the  pilot  off  Angostura,  she  was  run 
on  a  bed  of  rocks  in  the  river  at  Orinoco.  On  ar- 
rival at  St  Thomas,  a  survey  was  held  on  the  brig,  imd 
it  appeared  that  the  copper  was  much  broken,  and 
some  of  the  planks  were  damaged,  and  the  &lse  keel 
greatly  injured.  The  surveyors  c»?dered  the  vessel 
thoroughly  caulked,  and  the  damaged  places  to  be  re- 
paired. All  the  money  for  these  repairs  was  taken  up 
at  St  Thomas;  part  of  the  amount  obtained  was  ex- 
pestded  in  payment  of  stores,  shipping  ^  crew  and  other 
expenses,  which  had  been  incurred  in  the  port  of 
Orinoco.  The  vessel  was  consigned  to  J.  L.  Furniss  & 
Co.,  in  St  Thomaa 

The  money  raised  there  was  in  part  necessary  for 
the  immediate  uses  of  the  vessel,  and  it  was  in  proof 
that  she  could  not  sail  frt)m  St  Thomas  without  it 
The  master  had  no  means  of  railing  money,  except  by 
bottomry.  After  the  vessel  was  repaired,  die  sailed  for 
Mayaguez,  (Porto  Rico,)  and  thence  to  New- York, 
where  she  arrived  on  the  19th  of  June,  1843.  It  also 
appeared  that  a  portion  of  the  money  raised  at  Bor- 
deaux, on  the  first  bottomry,  was  not  for  the  necessities 
of  the  vessel  then  existing,  but  in  anticipation  of  lia- 
bilities or  necessities  she  might  be  subjected  to  if  she 
prosecuted  a  voyage  then  projected. 
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X  W.  Glagliorn,  a  mortgagee  of  the  Tessel  prior  to 
either  bottomry,  appeared  in  both  cases,  and  contested 
the  validity  of  the  h7potiiecation& 

B.  J.  DiUon^  for  libellants,  Fumiss  &  Co. 

F.  JR.  TiUau  and  F.  B.  Cutting^  for  claimant  and  owner. 

Charles  G.  Anderson  and  James  A.  Bayard^  for  Bujaa 

Mr,  DiUon^  for  Pumiss  &  Co^  denied  that  the  claim 
pnt  the  bottomry  in  issue.  He  insisted  that  the  proofs 
fliiQwed  a  legal  case  for  a  bottomry  hypothecation  at 
St  Thomas,  and  that  it  took  priority  of  payment  on 
tiie  one  giren  at  Bordeaux. 

He  cited  1  Dods,  461 ;  3  Sumner,  236 ;  lb.  242 ; 
Emerigon,  87,  89,  Index,  iv. ;  1  Wheat  96;  8  Peters, 
538;  8  8erg.  and  Bawle,  98;  2  Philips'  Ins.  78;  8 
Puik.B.  14;  ^  Hogg.  66. 

Mr.  Bayard,  for  Bujac,  maintained  the  validity  of  his 
demand,  and  its  priority  to  Fumiss  &  Go. 'a 

He  cited  3  Sumner,  236;  2  Gaines,  77 ;  1  D.  &  R 
481;  IStarTMsB.  27;  1  Dods,  464;  1  Wheat  96;  2 
Dods.  146 ;  Bee's  B.  339;  2  Pel.  Ad.  Decisions,  307;  2 
Dods.  143 ;  Abbott,  125,  wofe  1 ;  1  ffagg.  176 ;  1  Dods. 
201;  2  Bagg.  377;  Ibid,  374;  2  Parke  Ins.  879;  3 
Hogg.  66;  3  Wash.  G.  B.  495. 

Mr.  CuiUng,  for  the  claimant,  insisted  that  neither 
hypothecation  had  priority  over  the  mortgage  lien; 
aid  for  the  owner,  he  contended  both  bottomry  bonds 
were  invalid  in  law.  He  cited  Abbott,  125,  note  1 ;  3 
Sagg.  66 ;  %  Parks  Ins.  (ed.  1842,)  875  to  879;  3  Swmr 
ner,  257;  1  Bagg.  169;  1  Dods.  273-4-5;  2 
485^. 
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Brtb,  J. — The  defence  set  up  against  the  h3rppthe* 
cations  in  snit  contests  the  validity  of  both  bonds,  upon 
the  ground  that  the  repairs  and  expenditures  upon  the 
vessel  were  unnecessary,  and  that  the  master  had  other 
resources  sufficient  for  her  actual  wants,  and  had  no 
authority  to  resort  to  a  bottomry  for  other  than  neces- 
sary supplies  or  expenses  connected  with  the  voyage, 
and  that  he  obtained  the  money  for  other  objects  and 
purposes.  No  misconduct  or  fraud  is  imputed  to  the 
master  in  the  pleadings,  and  no  proof  has  been  adduced 
to  show  a  misapplication  of  the  funds  raised,  or  that  he 
had  any  freights  which  the  brig  had  earned  previous  to 
her  bottomry.  The  master  had  been  in  command  of 
the  brig  for  three  or  four  years,  and  enjoyed  the  full  con* 
fidence  of  her  ownera  Bujac  also  controverts  the 
validity  of  the  bottomry  to  Fumiss  &  Co.,  and  claims  the 
priority  of  his  hjrpothecation. 

The  cause  has  been  argued  with  great  ability  and  a 
thorough  examination  of  the  facts  and  authorities  bear- 
ing upon  the  questions  raised  on  the  issues.  Two 
preliminary  objections  have  been  interposed  by  the 
claimant  and  owner,  either  of  which,  if  sustained,  may 
bar  the  action  in  the  case  to  which  it  applie&  It  was 
insisted,  that  at  the  time  of  filing  the  libel  in  Bujac's 
case,  the  bond  had  not  become  absolute  and  suable, 
the  condition  being,  that  the  sum  received  should  be 
paid  at  or  before  the  expiration  of  ten  days  after  the 
arrival  of  the  vessel  in  New- York,  whilst  the  action 
was  commenced  previous  to  that  tima  This  objec- 
tion, which  is  in  the  nature  of  a  dilatory  plea,  should 
have  been  raised  on  the  return  day  of  the  warrant 
of  arrest  by  way  of  exception.  It  does  not  go  to  the 
merits  of  the  action,  but  merely  alleges  the  prematurity 
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of  the  suit,  and  amounts  to  no  more  than  the  dilatory 
or  declinatory  exception  of  the  dvil  law.  (Brovme^s 
Oiv.  and  Adm.  Law,  363 ;  Dwilqp'a  Adm.  Pr.  192.) 
Moreover,  when  the  claimant  intervened  and  filed  his 
daim,  the  bond  had  become  absolute,  and  the  vessel 
or  her  proceeds  was  then  nnder  actual  arrest  and  in  ens- 
tody.  She  had  been  libelledand  attached  in  this  Court 
on  a  suit  for  seam^s  wages  for  the  same  voyage,  and 
had  been  condemned  and  sold  in  that  action,  and  her 
proceeds  paid  into  Court  These  are  adequate  reasons 
for  disregarding  exceptions  to  the  action  of  a  merely  for- 
malnature,  and  first  raised  in  the  case  on  the  hearing. 
The  claunants  may  well  be  deemed  to  have  acquiesced  in 
tiie  antecedent  proceedings.  {The  Neptune,  3  Hogg.  132.) 

An  objection  was  also  raised  to  the  right  of  a  mort- 
gagee to  intervene  in  an  Admiralty  case  and  contest 
the  validity  of  these  hypothecations.  As  this  point 
was  not  suggested  on  the  argument,  and  not  put  forth 
in  the  pleadings,  it  would  not  be  now  r^;arded  by  the 
Court,  if  it  supplied  sufficient  cause  for  the  exdusicm 
of  the  daimant  But  as  a  mere  defect  of  pleading 
might  be  remedied  by  an  amendment,  it  is  proper  to 
observe,  that  all  holders  of  liens  on  a  vessel  or  her 
proceeds,  are  competent  parties  to  contest,  in  Admi- 
ralty, the  titles  or  daims  of  other  lien  holders  upon  the 
fund  or  ship.     (3  Hogg.  331.) 

The  second  preliminary  point  is  to  the  compe- 
tency of  the  master  to  be  a  witness  for  the  libd- 
lants,  notwithstandu}]^  the  rdease  given  by  than 
on  the  hearing.  1^  testimony  is  urged  to  be 
indispensable  to  the  libellants,  as  without  it  thqr 
have  fSuled  in  establishing  the  preliminary  &cts  upon 
which  their  right  to  a  decree  is  dependent    The  pro- 
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daotlon  of  the  bottomiy  bond  k  not  of  itself  suffident 
proof  of  4;bose  facts  iia  against  the  claimant  and  owner. 
It  must  be  shown  by  extraneons  evidaice  that  the 
advances  were  made  for  repairs  or  supplies  necessary 
for  the  instant  use  of  the  vessd^  or  effectuating  the 
objects  of  the  voyage^  and  that  they  could  not  haye 
been  raised  otherwise  than  by  resorting  to  a  bottomry. 
{The  Aurora^  1  Wkeabon^  96.)  It  was  insisted  that  the 
ma£d«r  had  a  direct  interest  in  the  suit,  whidi  was  not 
renw^ed  by  the  release,  as,  if  the  libelants  did  not 
sucoeed,  he  would  stand  liable  to  them  personally  for 
the  debt  And  the  ease  of  the  Bhip  Fortitude  (3  Sum- 
ner^ 228)  was  relied  upon  as  sustaining  the  ol^ection. 
Thia  case  ia  in  conflict  with  Svans  y.WiUiam^  7  T.  R 
481,  note;  MHwwrd  v.  HaOdtt,  2  Gaineef  B.  77;  and 
RoKker  y.  Bu^ter^  1  Starbk^a  JB.  27.  And  the  eminent 
judge  q>ealc8  with  great  reserve  in  giving  his  decision 
in  the  cause.  He  remarks,  ^^  I  am  ready  to  confess 
that  I. am  not  confident  that  this  opinion  rests  upon 
gronndaao  clear  that  it  ought  not  to  yield  to  a  set- 
tled counse  of  practice;  and  I  greatly  fear  that  there 
is  no  authority  which  diredly  sustains  it''  It  seems 
to  me  that  the  opinion  6f  Jiulge  Thompson,  in  JftZ- 
ward  v.  HoXbett^  presents  the  true  rule  upon  this  point, 
upon  reason  and  authority.^  The  interest  of  the 
master  is  balanced.  If  the  Ubellants  could  recover  of 
hm  upon  the  bond,  for  advances  necessary  for  the 
ship,  he. would  have  his  action  over  against  the  owners 
tfst  the  moneys  so  mnplc^ed  He  wafi  merely  an  agent 
acting  within  the  line  of  his  duty,  and  if  made  liaJ^J^ 
in  the  first  instance  on  his  contracts  for  the  loans^  he 
would  be  entitled  to  indemnity  and  reind>ursement  by 
the  owner.    This  interest,  indeed,  leans  rattier  to  tbe 
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owner  than  to  tiie  libellants,  for  if  the  bottomry  con- 
tracts are  defeated  by  his  testimony,  his  liability  to  the 
lenders  would  be  discharged  by  their  release,  and  they 
be  limited  to  their  rights  against  the  vessel  and  owner 
for  the  moneys  advanced  for  the  necessary  refitment 
of  the  vessel,  {Bee's  Adm.  252 ;  2  Peters'  Adm.  295,) 
and  the  master  would  only  be  answerable  to  him  for 
integrity  and  good  fitith  in  his  conduct.  The  admissi- 
bility of  the  master  as  a  witness  to  bottomry  contracts 
is  placed  by  the  judges  sometimes  on  the  necesaity 
of  the  ahtp.  Judge  Livingston  says,  unless  masters 
be  admitted  as  witnesses  in  cases  of  this  kind,  it  will  be 
extremely  difficult  to  ascertain  whether  such  a  neces- 
sity existed  as  would  justify  their  taking  up  moneys 
on  their  owner's  account  (2  (7atne*,  77.)  The  objection 
to  the  competency  of  the  witness  cannot,  therefore, 
prevail ;  it  can,  at  most,  only  go  to  his  credibility. 

There  can  be  no  doubt  of  the  authority  of  the  master 
to  borrow  mcmey  on  bottomry  of  liie  vessel.  (Abbott^ 
117-131,  ed.  1829;  Ourtia  on  Seamen,  Ae.  175.) 
The  previous  contingracies  upon  which  his  power  may 
be  exercised  embrace  his  destitution  of  funds  in  foreign 
ports,  ^id  all  the  occasions  occurring  abroad,  which 
render  money  necessary  to  enable  him  to  complete  the 
enterprise  in  which  the  vessel  is  engaged,  whether  the 
necessity  arises  from  an  extraordinary  peril  or  misfor- 
tune, or  from  the  ordinary  exigencies  of  maritime  ad- 
venture&  The  master,  under  like  emergencies,  may 
botrow  mon^  at  marine  interest^  and  pledge  the 
ship  and  freight  to  be  earned  on  the  voyage  for  repay- 
ment at  the  termination  of  the  entire  voyage,  or  an  in- 
termediate port  of  it,  and  may  also  draw  bills  of  ez- 
diange,  whidi  the  owner  ia  bound  to  accept     (JfiT- 
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tvard  V.  ffaUett,  2  Chines,  77 ;  The  Tartar,  1  Hogg. 
3 ;    The  Nehan,  lb.  179 ;  The  Jane,  1  i)o<fo.  466.) 

This  general  doctrine  is  not  in  question  in  this  issue, 
but  the  owner  and  claimant  contended  that  there  was 
DO  necessity  justifying  a  bottomry  loan;  that  the  master 
had  Ainds  in  hand  from  freights  sufficient  to  meet  the 
wants  of  the  vessel,  and  accordingly  the  loans  were  not 
warranted  by  the  maritime  law;  that  the  loan  was 
made  by  the  consignee  of  the  ship,  and  that  the  master 
had  no  right  to  hypothecate  the  ship  in  his  favor. 

This  objection  lies  substantially  to  both  hypotheca- 
tiona  Upon  this  l6J;ter  point  there  was  for  a  time 
some  uncertainty  in  the  books,  because  it  was  con- 
sidered as  conducive  to  surreptitious  and  covinous  prac- 
tices between  the  master  and  consignee  in  remote 
ports.  (3  Johns.  JR.  352;  1  Wheat  96.)  No  case 
of  authority  has,  however,  repudiated  such  bonds,  and 
the  decisions  acquiesce  in  them,  if  not  positively  sanc- 
tion them.  (The  Tartar,  1  ffagg.  1 ;  The  Zodiac,  lb. 
320.)  Lord  Stowell,  in  repeated  instances,  developes 
the  policy  and  ethics  of  bottomry  transactiona  He 
says,  the  loans  are  to  be  taken  when  the  owner  was 
known  to  have  no  credit,  nor  resources  for  obtaining 
necessary  suppliea  It  is  that  state  of  unprovided  ne- 
cessity that  alone  supports  these  bonds.  The  absence 
of  that  necessity  is  their  undoing.  If  the  master  takes 
up  money  from  a  person  who  knows  that  he  has  a  gen- 
eral credit  in  the  place,  or  at  least  aii  empowered  con- 
signee or  agent  there  willing  to  supply  his  wants,  the 
giving  a  bottomry  bond  is  a  void  transaction,  not  af- 
fecting the  property  of  the  owner,  and  only  fixing  loss 
and  shame  on  the  fraudulent  lender.  But  where 
honorably  transacted,  under  an  honest  ignorance  of 
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this  &ct,  an  ignarance  that  could  not  be  removed 
by  any  reasonable  inquiry,  it  is  the  disposition 
of  this  Gonrt  to  uphold  such  bonds,  as  necessary 
for  the  support  of  commerce  in  its  extremities  of 
distress,  and,  as  such,  recognised  in  the  maritime 
codes  of  all  commercial  ages  and  nationa  {The 
IfelBon,  1  Hogg.  179;  3  lb.  74-163.)  The  objec- 
tion  that  the  bottomry  holders  are  consignees  of  the 
ship,  is  obviated  by  the  proof  that  they  were  not  so 
by  the  appointment  of  the  owner.  They  did  not  know 
each  other ;  had  no  commercial  relations ;  and,  also, 
that  the  owner  had  no  funds  in  their  hands.  The  ne- 
cessity of  the  loan  is  proved  by  the  master.  He  says, 
the  ship  had  been  greatly  injured  by  rubbing  upon  the 
rocks  in  the  river  Orinoco,  and  that  upon  a  survey,  the 
surveyors  required  that  she  should  be  overhauled  and 
repaired ;  that  he  was  absolutely  in  want  of  money  for 
supplies,  and  that  he  could  not  leave  St.  Thomas  unless 
he  could  have  the  money ;  that  he  applied  to  various 
persons  without  success,  and  he  could  not  get  the 
money  unless  he  would  secure  the  Ipan  by  bottomry. 
He  faiew  of  no  other  resource ;  he  had  none  himself 
and  without  this  advance  he  would  be  unable  to  prose- 
cute his  adventure. 

The  further  objection  is  taken,  that  the  moneys 
loaned  were  lent  upon  the  personal  credit  of  the  master. 
That  would  make  no  diflFerence,  provided  the  advance 
was  made  on  an  engagement  for  a  bottomry  security ; 
and  it  is  dear,  from  the  proo&  and  the  circumstances  of 
the  case,  that  the  understanding  of  the  parties  was,  when 
the  advances  began,  that  they  were  to  be  secured  by  a 
bottomry  of  the  ship.  (La  Tsdbel,  1  Doda.  273; 
The  Virgin,  8  Peters,  638.)    This  is  usually  so,  for 
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it  ifi  difficult  to  ascertain  the  precise  amount  requisite 
until  the  repairs  are  made  and  the  supplies  obtained. 
Lord  Stowell  remarked,  upon  a  similar  objection,  that 
it  was  the  understanding  of  the  parties  at  the  time, 
that  the  money  should  be  secured  by  means  of  bot- 
tomry ;  and  that  it  was  of  no  consequence  whether 
the  money  was  advanced  at  once,  and  the  bond  im- 
mediately entered  into,  or  whether  the  master  received 
it  from  time  to  time,  in  different  sums,  and  gave  a 
bond  for  the  whole  amount.  (1  Dods.  273 ;  Hurry  v. 
Hurry,  2  Wash.  C.R  145 ;  The  Aurora,  1  Wheat.  96.) 
It  is  further  objected,  that  the  master  disregarded  the 
instructions  of  the  owner  as  to  the  voyage,  and  that  the 
lender,  upon  due  inquiry,  might  have  learned  this  fact, 
and  his  negligence  in  this  regard  should  avoid  his  bot- 
tomry security.  No  fraud  is  any  where  charged  in  the 
pleadings,  no  connivance  or  unfair  dealing  is  set  up, 
nor  is  it  asserted  that  the  lender  was  aware  of  any 
instructions  received  by  the  master,  from  the  owner, 
which  had  been  disregarded.  If  the  master  had  devi 
ated  from  instructions,  and  there  was  no  connivance 
on  the  part  of  the  lender,  he  will  not  be  aflfected  by 
the  fact,  without  clear  evidence  of  notice  to  him  before 
his  security  was  taken.  The  proof  shows  no  want  of 
good  faith  on  the  part  of  the  master.  By  his  cor- 
respondence he  kept  the  owner  fully  informed  of  his 
situation,  and  solicited  directions.  When  he  arrived  at 
Bordeaux,  no  instructions  were  given,  other  than  to  exer- 
cise the  broadest  discretion.  The  lenders,  also,  are  to  be 
presumed  to  have  acted  in  good  fidth.  The  necessities 
of  the  vessel,  her  want  of  repairs  and  supplies,  that  the 
master  had  no  means  of  his  own,  and  had  in  vain  resorted 
to  others  for  raising  money  on  bottomry,  were  fects  of 
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notoriety.  If^  in  addition  to  such  circumstances,  the 
lender  is  required  to  give  positive  proof  that  the  ne- 
cessity of  the  master  was  absolute  and  remediless  but 
by  a  bottomry  loan,  the  doctrine  would  be  disastrous 
to  commerce,  by  destroying  confidence  in  such  securities, 
or  rendering  it  impracticable  to  negotiate  them.  It  is 
well  established  by  the  evidence  that  one  if  not  both  the 
bonds  were  taken  for  a  larger  amount  than  was  re- 
quired at  the  time  for  repairs  and  supplies  to  the  ves- 
sel There  is  included  in  one  the  wages  of  the  master 
and  expenses  of  board  here  and  at  St  Thomas^  and 
in  the  other,  advances  to  meet  liabilities  or  necessities 
it  was  anticipated  the  vessel  might  be  under  after  leav- 
ing Bordeaux,  and  in  hereafter  employment 

These  are  not  particulars  for  which  the  ve^el  can  be 
subjected  by  the  master  to  a  bottomry  charge,  but 
such  irregularity  in  the  bond  does  not  destroy  its  obli- 
gation. These  items  of  excess  may  be  expunged.  A 
bottomry  bond  may  be  good  in  part  and  bad  in  part, 
and  it  will  be  upheld  by  Courts  of  Admiralty  as  a  lien 
to  the  extent  to  which  it  is  valid.  Courts  of  Admiralty 
are  not,  in  this  respect,  bound  to  the  strict  rules  of  the 
common  law,  but  decide  upon  the  broadest  principles 
of  equity.  (The  Augusta,  1  Dods.  283 ;  The  Tartar, 
1  ffagg.  1 ;  The  Virgin,  8  Peters,  538.) 

The  reference  to  be  made  in  the  cause  will  provide 
for  a  specification  of  the  particulars  composing  each 
bond,  and  when  and  for  what  causes  the  money  was  ob- 
tained.      ^ 

Upon  foil  consideration  of  the  merits  of  the  case,  I 
am  of  opinion  that  both  bypiothfecations  are  valid  in 
law,  and  that  Iji^  ife^pectiv;e  libellants  are  entitled  to 
haare  their  remedies  enforced  against  the  fund  in  Court 
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That  ftind  is  brought  into  Court  upon  a  demand  for 
seamen's  wages  earned  on  this  voyage.  Those  wages 
are  to  be  first  satisfied  out  of  the  fund  (1  Doda,  40 ; 
2  DodB.  13  ;  3  Hogg.  407 ;  4  Granch,  328 ;  1  Paine, 
671.)  Both  hypothecations  being  deemed  by  the  Court 
substantially  valid,  and  no  sufficient  cause  in  the  opinion 
of  the  Court  being  shown  for  giving,  between  the  two, 
priority  of  satisfiatction  to  Bujac's  or  the  elder  bond, 
the  ordinary  privilege  in  bottomry  cases,  (Abbott,  ed. 
1829, 128;  The  Sydney  Cove,  2  Doda.  1,)  must  prevail 
here,  and  the  bond  to  Pumiss  &  Co.  will  be  entitled  to 
be  first  paid  out  of  the  proceeds.  But  both  decrees  in 
these  causes  are  entitled  to  priority  of  payment  over 
the  mortgage  lien  of  the  claimant  (3  Kenfa  Com.  358 ; 
2  Eagg.  294.)  The  clerk,  on  the  reference,  will  ascer- 
tain and  report  to  the  Court  the  particulars  composing 
each  bond,  and  the  time  and  occasion  upon  which  the 
advances  were  made  by  the  obligees,  to  enable  the 
Court  to  reform,  if  necessary,  the  amount  legally  se- 
jDured  by  the  bottomry  hypothecation. 

It  is  therefore  adjudged,  that  the  libellants  respec- 
tirely  recover  the 'amount  of  their  said  bottomry 
bonds,  with  the  marine  interest  reserved  thereon,  and 
six  per  cent  on  the  sum  of  such  principal  and  marine 
interest,  computed  from  the  time  of  the  falling  due  of 
the  respective  bonds  to  the  day  of  this  decree,  together 
with  their  costs  to  be  taxed ;  and  that  the  decree  in  favor 
of  Fumiss  &  Co.  on  the  junior  bottomry  be  first  satis- 
fied out  of  the  proceeds  of  said  vessel,  hertackle,  &c., 
in  Court,  subject  to  such  deductions  and  reform  of  the 
amount  as  may  be  thus  ordered  by  the  Court,  on  the 
coming  in  of  the  clerk's  report  in  the  premises,  and  it 
is  referred  to  the  clerk  to  ascertain  and  report  the 
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amount  payable  to  the  libellants,  upon  the  said  bonds 
respectiyely,  conformably  to  the  principles  of  this 
decree. 


Thb  Bbiq  Obiolb. 

A  HbeOant  has  the  right,  at  any  stage  of  the  cause,  yolnntaiily  to  diseontiiiiia 
the  lame ;  and  the  only  penalty  to  whteh  he  can  legaOy  be  sohleeted  m,  the 
payment  of  the  ootts  of  the  proeeedingiL 

The  Court  will  not,  upon  a  summary  application  of  a  claimant^  inquire  into 
damages  caused  him  by  an  unfounded  arrest  of  his  ship. 

Nor  will  it  assume  power  to  ooeree  parties  into  issues  not  raised  is  the  plead- 
ings filed  in  the  cause. 

Betts,  J. — ^A  motion  is  made  on  the  part  of  the 
claimant  to  compel  the  libellant  to  file  additional  stipu- 
lations in  the  cause,  and  that  the  Court  award  out  of 
such  securities  an  adequate  indemnity  to  the  claimant 
for  the  wrongful  and  injurious  prosecution  of  this 
action. 

A  libel  was  filed  upon  a  bottomry  bond,  purporting 
to  have  been  executed  by  the  master  of  the  brig,  in  a 
foreign  port ;  and  she  was  arrested  thereon  on  or  about 
the  7th  of  February  last  On  the  6th  of  March,  the 
libellant  caused  to  be  entered  on  the  rule  book  in  Court 
an  order  discontinuing  the  suit,  and  directing  the  ves- 
sel to  be  discharged  from  arrest  Notice  of  such  dis- 
continuance and  discharge  was  served  the  same  day  by 
the  proctor  of  the  libellant  on  the  proctor  of  the  claim- 
ant|  with  an  offer  to  pay  the  claimant's  costs,  as  soon 
as  they  should  be  taxed     This  offer,  the  proctor  de- 
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poses,  he  has  been  and  is  now  ready  to  fulfil,  but  tiini ' 
the  costs  have  never  been  taxed  or  presented  by  the 
proctor  of  the  claimant. 

The  claimant  insists  that  the  libellant  cannot  volun- 
tarily withdraw  from  the  Court  of  Admiralty  after  a 
proceeding  in  rem^  and  that  the  Court  will  retain  the 
cause  until  full  justice  can  be  rendered  the  claimant  for 
the  unfounded  and  illegal  attachment  of  his  property, 
and  determine  the  amount  of  damage  sustained  by  him 
in  being  deprived  of  the  possession  and  employment 
of  the  brig  by  means  of  the  arrest 

It  is  argued,  that  there  is  a  fimdamental  difference  in 
this  respect  between  the  functions  of  an  Admiralty 
Court,  and  those  of  Courts  of  law  or  equity.  In  the 
latter  it  is  not  denied  that  the  prosecuting  party  may 
relinquish  his  suit  at  any  stage  of  it,  and  withdraw 
from  Court  at  his  own  option,  and  without  other  lia- 
bility to  his  adversary  than  the  payment  of  taxable 
costs  which  have  accrued  up  to  the  time  of  the  discon- 
tinuance. (1  Tidd.  Pr.  628 ;  Graham^  494 ;  1  Cowen^ 
47.)  No  authority  is  produced' establishing  the  dis- 
tinction claimed  in  respect  to  Admiralty  suits,  and  I  do 
not  discover  any  principle  upon  which  it  can  be  main- 
tained. 

The  immunity  of  the  respective  parties,  jpendenfe  lite, 
in  respect  to  the  subject  matter  of  the  suit  and  the  ex- 
penses of  the  action,  may  be  secured  with  more 
promptitude  and  efficiency  in  a  maritime  Court  than  at 
law ;  but  the  jurisdiction  exercised  before  either  tribu- 
nal, in  that  behalf,  springs  from  a  common  principle, 
and  is  directed  to  the  same  end. 

The  stipulations  in  the  one  case  are  exacted,  enlarged 
or  modified  by  the  summary  action  of  the  Court,  but 
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only  for  the  same  object  thai}  security  for  costs  are 
coerced  in  the  other,  that  the  successful  litigant  may  be 
assured  of  the  cod$  that  may  be  ultimately  awarded 

When  a  litigation  is  urged  through  aU  its  stages,  and 
the  final  decree  in  an  Admiralty  Court  dismisses  the 
libel,  discharges  the  respondent  from  arrest,  and  restores 
the  property  seized,  nothing  is  adjudged  affirmatively 
to  the  successful  claimant  other  than  his  costs  and  ex- 
pensea  So,  if  the  action  is  defeated  at  the  instance  of 
the  req>ondent  at  any  point  of  its  progress,  or  at  its  in- 
ception, because  of  informality  or  insufficiency  of  its 
processes,  the  decree  still  is  simply  that  the  property  be 
restored,  or  the  respondent  freed  from  arrest,  and  that 
the  libellant  or  his  stipulators  pay  the  costs  specifically 
named,  or  those  to  be  tazed,  according  to  the  standing 
rates  of  the  Court  And  upon  what  reason  can  a  dif- 
ferent principle  be  introduced  and  enforced,  when  the 
actor  comes  into  Court  and  voluntarily  desists  from 
further  pursuing  his  demand  ?  No  doctrine  of  the  law 
is  indicated  which  would  render  his  liability,  in  such  a 
case,  greater  than  if  he  had  persisted  in  an  unfounded 
suit,  so  long  as  a  standing  in  Court  was  allowed  him. 
In  the  latter  case,  it  is  clear  the  decree  against  him  is 
for  nothing  beyond  a  fiedr  indemnity  for  expenses  in  the 
name  of  costs,  and  is  never  enlarged  to  a  peremptory 
detention  of  the  promovent  in  Court,  to  abide  a  trial 
upon  counter-claims  preferred  against  him  by  the  ad- 
verse jmrty,  and  it  seems  to  me  that  such  is  the  limit 
of  the  remedy  against  hjm  in  this  behalf,  when  he  re- 
linquishes and  abandons  his  action  without  bringing  it 
to  the  judgment  of  the  Court 

Moreover,  what  would  be  the  method  or  moduB 
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operandi  employed  by  the  Court  in  exercising  the  jnriB- 
diction  invoked  in  this  case  ? 

The  claimant  alleges,  as  one  grayamen,  that  by  the 
arrest  of  his  vessel  he  has  lost  the  profits  and  advantage 
of  a  charter-party  agreed  for. 

How  is  the  fact  to  be  ascertained  ty  this  Court,  and 
if  established,  on  what  mode  of  proceeding  is  the 
amount  of  damages  to  be  determined  ? 

The  Court  would  not  act  in  these  independent  mat- 
ters summarily,  or  on  the  depositions  of  the  demandant, 
and  it  would  have  no  power  to  coerce  both  parties  into 
issues  and  litigations  not  embraced  in  the  action  insti- 
tuted. 

Costs  are  not  a  constituent  element  of  an  action. 
They  never  become  a  point  of  issue  and  contestation  on 
trial.  They  did  not  even  exist  at  conmion  law  as  inci- 
dents of  a  suit,  but  are  creatures  of  statute,  or  else  in 
those  tribunals  possessing  power  to  deal  with  the  claims 
of  suitors  ex  conscientia^  together  with  their  legal  rights, 
are  employed  as  a  means  of  measuring  out  justice  be- 
tween litigants  in  relation  to  expenditures  caused  by 
the  litigation.  {Kneasa  v.  Schuylkitt  BarJe^  4  Wbsh, 
a  R  106.) 

Admiralty,  which  uses  a  freer  discretion  than  Chan- 
cery in  this  particular,  although,  as  a  general  rule,  it 
gives  costs  to  the  party  prevailing  in  the  action,  will 
still  modify,  divide  or  withhold  them  in  correspondence 
with  the  intrinsic  justice  of  the  cause,  irrespective  of  the 
ultimate  judgment  on  the  issues.  {The  Partridge^  1 
Eagg.  81 ;  1  Hagg.  (Eccl  B.)  210 ;  Bead  v.  Harris, 
3  Dall  34 ;  PenJiaUow  v.  Doane,  Betta'  Pr.  120.)  But 
I  find  no  recognised  usages  in  these  Courts  sanctioning 
the  notion  that  a  libellant  can  be  restrained  from  with- 
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drawing  his  suit,  and  be,  by  tie  power  of  the  Court, 
converted  into  a  defendant,  and  be  proceeded  against  in 
that  capacity  for  the  adjustment  of  such  a  demand 
against  him  on  the  part  of  the  respondent 

The  motion  must  be  denied. 


The  Coal  Boat  D.  C.  Salisbubt. 

A  mariner,  r«nderiiig  Mxriam  onboard  of  a  reiMl  eanrying  oo«lbMir«en  Fliilft- 

delphi*  and  Kew-York,  iip<m  tide  waters,  thoagh  ihe  be  stripped  of  sailf 

and  masts,  and  be  towed  by  steamboats,  may  proceed  in  rem  against  sueh 

Te«el  for  bis  wagea 
Brery  serriee  rendered  by.a  mariner,  oontribnting,  in  contem|^tion  of  law,  to 

the  management,  safety  or  benefit  of  the  vessel,  is  so  far  maritime  as  to  earry 

a  privilege  against  the  resseL 
The  servieee  will  be  deemed  maritime  if  sabstanttally  performed  on  waters 

within  the  ebb  or  flow  of  the  tide. 
if  the  services  of  libeDant  were  those  of  matter,  or  were  merely  those  of  taking 

and  discharging  cargo  at  the  wharves,  and  in  no  way  eonneeted  with  the 

navigation  of  the  vessd,  the  lien  would  be  denied. 

A.  Naah^  for  libellant 

(?.  R.  J.  Bowdotn^  for  claimant 

Betts,  J. — The  boat  was  arrested  in  rem  for  services 
\)j  the  libellant  on  board,  in  loading,  navigating 
and  unlading  her.  It  was  admitted  by  the  respond- 
ent that  five  dollars  was  due  for  his  labor ;  and  the 
question  raised  and  discussed  by  counsel  is,  whether  the 
libellant  for  this  claim  has  a  lien  upon  the  vessel  which 
can  be  enforced  in  this  Court. 

The  boat  is  of  about  forty-four  tons  burden,  and  is 
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licensed  and  enrolled  as  a  coasting  yesseL  Her  em- 
ployment, since  the  libellant  was  attached  to  her,  has 
been  in  transportmg  coal  from  Philadelphia  to  Newr 
York  by  the  way  of  the  Delaware  river  and  the  Raritan 
canal  and  river.  She  is  towed  by  steamboats  to, 
through  and  from  the  canal,  and  the  men  on  board 
perform  no  other  seamen  service  in  her  navigation  on 
tide  waters  than  aiding  in  steering  her  at  particular 
times  of  tide,  and  occasionally  at  particular  points  on 
the  passage.  The  case  is  distinguishable  from  that  of 
Davis  V.  The  Lake  Boat  Fnterprtae^  decided  in  this  Court 
in  October,  1842,  and  the  cases  before  Judge  Randall, 
in  the  Pennsylvania  District  Court,  cited  on  the  argu- 
ment, for  in  each  of  those  cases  the  hiring  was  essen- 
tially for  services  on  canals,  and  those  rendered  on  tide 
water  were  merely  incidental 

Here,  so  fisLr  as  the  circumstance  of  the  locus  affects 
the  question,  the  principal  service  was  to  be  rendered 
*in  navigating  to  and  from  the  canal  on  tide  waters. 

In  reducing  the  controversy  to  this  point,  there  is 
left  for  consideration  only  the  inquiry,  whether  these 
particular  services  were  of  a  maritime  character,  and  on 
board  a  vessel  subject  to  the  maritime  privilege. 

The  claimant  contends  that  the  circumstance  of  the 
boat  not  being  self-impelled  takes  her  out  of  the  class 
of  vessels  subject  to  liens  for  wages. 

If  she  was  used  chiefly  on  a  canal  or  internal  waters, 
or  only  as  a  lighter  in  removing  cargo  to  or  from  a  ves- 
sel, or  in  carrying  produce  to  market  and  managed  by 
landsmen ;  or  if  she  was  one  of  those  small  floats  or 
craft  attached  to  other  vessels,  and  employed  in  no  other 
way  than  as  adjuncts  or  assistants  to  such  vessels,  the 
boatmen  might  have  a  difficully  in  mamtaining  a  lien 
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upon  her  for  their  labor.  Sboold  this  be  so  in  r«q>6ot 
to  eqniyocal  cases  of  that  dass,  it  seems  to  me  there 
is  a  difference  between  them,  and  one  where  a  vessd 
has  all  the  prop^ties  of  a  sea  vessel  except  the  nse  of 
self-propelling  means ;  and  that  an  exenq)tion  from 
lien  placed  on  the  latter  circnmstance  must  be  attend- 
ed with  great  perplexity  and  ambignily  in  its  applica- 
ticm. 

If  a  vessel  of  forty-fonr  tons  bnrden,  employed  in 
canying  freights  coastwise  from  one  State  to  another, 
becanse  having  no  sails  or  propelling  machinery  is  ex- 
dnded  from  the  class  of  maritime  vessels^  what  princi- 
ple would  bring  one  of  ten  or  twenty  times  that  bur- 
den, under  like  circimistances,  within  the  dass?  Or 
upon  what  basis  is  the  rule  to  be  established,  that  upcm 
vessels  not  having,  or  not  using  self-propelling  means, 
the  boatmen  or  hands  can  have  no  lien,  while  upon  the 
other  class  they  shall  have  a  charge,  with  the  right  of 
enforcing  it  in  Admiralty  ? 

I  assume  it  will  not  be  controverted,  that  a  ship  or 
schooner,  brig  or  sloop,  with  all  her  rij^ing  and  tackle 
on  board,  would  be  subject  to  the  lien  of  her  orew  for 
wages,  though  towed  by  asteam  vessel  from  Philadel^ia 
to  New-York,  and  never,  in  any  way,  on  the  voyage,  em- 
ploying her  sails,  or  even  having  her  rudder  moved  by 
the  crew.  The  kind  or  amount  of  duty  performed  by 
the  men  on  shipboard  in  no  way  determines  the  char- 
acter of  their  remedy.  They  are  there  to  serve  as  direct- 
ed, and  those  engaged  in  the  lowest  and  least  valuable 
grades  of  service  have  a  common  privilege  for  the  re- 
covery of  their  wages  with  pilots,  sub-officers  and  tailing 
masters.  And  in  relation  to  the  oraft  itself  thwe  is  no 
distinction  between  one  so  equipped,  and  the  like 
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kI  stripped  of  sails  and  masts.  And  accordingly,  should 
it  become  the  coarse  of  the  coal-trade  between  Phila- 
delphia and  New-Tork  to  dismantle  of  rigging  and 
spars  the  large  vessels  now  employed  in  that  naviga- 
tion, and  nsmg  only  their  hulls,  have  them  towed  by 
steam-tugs,  the  men  engaged  in  the  management  of 
such  vessels  would  be  no  less  entitled,  because  of  that 
change  of  apparel  and  method  of  management,  to  pro- 
ceed against  them  in  rem  for  the  security  of  their  wages. 
It  is  never  a  question  how  far  one  shipped  to  sea  duty 
actually  aids  in  the  navigation  of  a  vessel,  or  in  what 
way  his  services  are  rendered,  in  order  to  determine 
his  right  to  a  lien*  K  he  is  attached  to  her,  ready  to 
render  such  services  as  may  be  required  of  him  in  his 
place,  it  is  sufficient;  every  service  rendered  on  board 
which  contributes,  in  contemplation  of  law,  to  the  man- 
agement, safety  or  benefit  of  the  vessel,  has  a  maritime 
character  and  privilege. 

Thus  stewards,  carpenters,  chambermaids  and  sur- 
geons have  their  lien  for  wages  the  same  as  if  stationed 
before  the  mast ;  the  law  regarding  the  ship's  comple- 
ment as  all  ministering  to  the  aid  and  protection  of  the 
vessel  on  her  voyage,  and  never  stopping  to  ascertain 
or  inquire  the  quality  or  value  of  the  service  of  the  one 
in  comparison  with  that  of  another. 

In  the  case  of  the  steamboat  Thomas  Jefiferson,  the 
Supreme  Court  held  that  the  service  was  to  be  deemed 
maritime,  if  substantially  performed  on  waters  within 
the  ebb  and  flow  of  the  tide.  (10  Wheat.  428.)  This 
was  no  doubt  decided  essentially  in  respect  to  services, 
admitted  to  be  of  a  maritime  character,  if  performed  at 
sea;  but  yet  the  case  carries  an  import  beyond  any 
special  regard  to  the  kind  of  labor,  and  implies  that  the 
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ship's  company  any  way  employed  in  duty  on  board  on 
tide  waters,  are  entitled  to  the  privilege. 

Judge  Hopkinson  struggled  earnestly  to  discover  a 
rule  which  should  fix  with  precision  the  discrimination 
between  services  essentially  maritime,  and  those  claimed 
to  be  such  fix)m  being  merely  performed  on  shipboard 
at  sea  or  on  tide  water,  (1  GUp.  624,  526;  Ibid.  614,) 
and  was  fi*ee  to  acknowledge  his  want  of  satisfitction 
with  the  effort 

He  may  have  suggested  instances  not  Ming  within 
the  doctrine,  but  his  admission  of  the  scope  of  the  rule 
is  ample  enough  to  embrace  the  case  of  a  crew  attached 
to  a  licensed  coaster,  passing  from  State  to  State  through 
tide  water.  He  concedes  that  it  applies  to  river  craft 
navigating  the  Delaware  on  tide  water,  and  its  force 
^would  not  be  diminished  if  the  vessel,  adding  thereto 
the  transit  of  a  canal,  performed  another  tide  water 
voyage  to  the  place  of  her  destination. 

I  suppose  that  there  is  no  ground  for  question  that 
this  coal  boat,  employed  as  a  freighter,  would  be  sub- 
ject to  a  lien  for  the  libellant's  wages  on  board,  if  she 
had  been  worked  on  her  voyage  by  aid  of  his  bodily 
labor,  with  oars  or  setting-poles ;  for  the  law  does  not 
impart  to  a  service  on  shipboard  the  character  of  mari- 
time, for  the  reason  that  it  is  applied  to  the  vessel  in 
any  special  manner,  or  that  she  is  moved  by  its  agency 
or  otherwise;  nor  that  the  service  requires  nautical 
experience,  or  skill,  or  aid  on  the  part  of  the  crew ;  it 
is  so  only  because  the  vessel  is  on  a  sea  voyage,  and  the 
crew  is  employed  some  way  to  assist  in  furthering  it 

I  cannot  perceive  that  there  is  any  difference  in  prin- 
ciple whether  the  means  of  motion  are  derived  from  or 
controlled  by  the  crew,  or  are  contributed  aiiwkdt. 
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The  quality,  or  quantity,  or  source  of  the  motive  power 
might  enhance,  diminish  or  dispense  with  the  labor  of 
the  crew,  but  could  supply  no  criterion  by  which  to 
determine  whether  their  services  during  Uie  passage 
were  maritime  in  character ;  and  I  cannot,  in  view  of 
the  principles  recognised  in  the  adjudged  cases,  discover 
any  principle  governing  the  question  other  than  the 
simple  one  before  indicated,  that  the  vessel  is  engaged 
in  a  maritime  voyage,  and  that  the  party  seeking  a  Uen 
upon  her  was  hired  and  rendered  services  on  board 
connected  with  her  emplojrment 

In  the  case  of  the  tow-boat  Ontario,  decided  in  this 
Ciourt  in  1838,  and  affirmed  on  appeal  to  the  Circuit 
Court,  the  lien  was  d^ied  for  two  reasons — 1.  That  the 
libellant,  if  connected  with  the  boat  in  any  manner,  was 
so  as  master^  and  not  as  a  hand  or  mariner ;  and  2. 
Because  the  services  were  merely  those  of  taking  in 
and  discharging  the  cargo  at  the  wharves,  and  in  no  way 
connected  with  the  navigation  of  the  vessel  on  tide  water. 

But  it  seems  to  me,  upon  the  brief  sketch  of  facts 
furnished  in  this  case,  that  I  am  to  regard  the  libellant 
as  hired  to  perform  all  the  services  on  board  this  vessel 
required  in  her  loading  and  unloading,  and  in  effecting 
her  passage  up  the  Delaware,  on  tide  water,  down  the 
Raritan,  through  the  Kills,  luid  across  New- York  Bay, 
aU  also  tide  watera  In  this  shape  of  the  case,  his  right 
and  remedy  cannot  be  affected  by  the  method  of  her 
being  propelled,  or  the  degree  of  aid  contributed  by 
him  to  her  navigation. 

The  demand  is  trivial  in  amount,  but  the  principle 
which  d^ermines  it  must  be  the  same  as  would  have 
governed  the  case  bad  a  whole  yearns  wages  been  in 
arrear. 
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This  case  also  in  some  measure  illustrates  the  utility 
of  the  rule  as  applicable  to  vessels  of  this  descriptiou. 
The  answer  denies  the  right  of  the  person  hiring  the 
libellant  to  give  him  any  security  on  the  vessel  for  his 
wages ;  and  without  this  remedy,  men  of  his  class  might 
often  be  put  to  great  difficulty  and  expense  in  finding 
and  charging  the  proper  persons  with  the  payment  of 
their  earnings. 

If  it  is  understood  that  the  vessel  stands  responsible 
on  such  contracts  to  her  men,  it  gives  the  assurance  of 
prompt  and  full  pajrment  for  their  labor,  and  this  im- 
portant and  growing  branch  of  trade,  as  well  as  others 
under  like  circumstances,  will  have  at  command  all  the 
services  that  may  be  demanded  to  insure  its  active  and 
profitable  prosecution. 

I  shall,  therefore,  order  that  the  libellant  recover  five 
dollars,  the  balance  of  wages  admitted  to  be  due  him, 
and  summary  costs,  to  be  taxed. 
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A  TeBMl,  in  point  <ii  faet,  for  12  or  14  honrs  in  a  conditicm  where  her  instant 
destraetion  was  menaced,  and  the  liyes  <ii  thoee  who  might  remain  on  board 
of  her  greatly  jeopardiied,  may  be  rightly  taken  poiseeaion  of  by  talyorB. 

Partiea  taking  foch  poeeeiaion  have  a  right  to  retain  it  until  the  salrage  is  eom- 
pleted,  and  no  other  person  has  the  right  to  interfere  with  them,  provided 
they  are  able  to  effeet  the  salrage,  and  are  eondoeting  the  bosiness  witk 
flddity  and  vigor. 

In  this  oonntry,  it  is  clear  that  salvage  compensation  may  be  obtiuned  in  Ad* 
miralty  for  services  rendered  within  the  ebb  and  flow  of  the  tide,  without 
regard  to  location,  whether  on  the  high  eeas,  or  iiUerfimoe$  Urrm, 

The  common  law  **  wreck  of  the  sea,"  if  foond  within  high-water  mark  on  shore, 
is  within  the  privilege  of  salfage. 
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By  the  prinoipl«t  of  maritiiiM  law,  thoM  beginniiig  a  talTAge  terrioe,  aod  in  the 
•uoeeisfiil  proeeontioii  of  it,  lure  entitled  to  be  regarded  m  the  roeritoriooe 
mItots  of  whmterer  is  preterred,  eyen  if  wroogftilly  interrupted  in  the  work 
by  othere  who  eomplete  the  talTege. 

Not  only  the  aotuel  toil  and  ezpensee  are  to  be  eonaidered  in  a  ease  of  salvage, 
but  also  the  imminent  contingency  that  their  serriees  might  prove  onavail- 
ing  by  the  breaking  np  of  the  reasel,  before  any  amoont  of  property  oould 
be  saved. 


Mr.  Lord^  for  libellanta 
Jfr.  Bidwell^  for  claimants. 

Bbtts,  J. — ^This  is  a  cause  of  salvage.  The  material 
&cts  are  as  follows :  The  brig,  in  attempting  to  go  to 
sea  on  the  afternoon  of  the  first  of  January,  1841, 
grounded  on  the  older  middle,  in  the  harbor,  below  the 
Narrows,  and  from  one  to  two  miles  off  shore.  It  was 
then  snowing,  and  the  wind  blowing  heavily  from  the 
northeast 

A  boat's  crew  was  sent  off  from  the  brig  to  Staten 
Island,  to  obtain  a  lighter,  and  in  her  absence  every 
effort  was  made  on  board,  and  with  the  aid  of  the 
steamboat  Osiris,  to  draw  her  off  the  bank,  but  without 
success.  It  was  near  night  when  the  boat  returned  to 
the  brig,  and  a  lighter  came  down  about  the  same  time ; 
but  the  brig  was  then  bilged,  her  masts  had  worked 
loose  in  their  steps,  and  the  master  supposed  they  must 
go  overboard.  Water  was  in  the  hold  and  cabin,  and 
the  ship's  company  were  exposed  to  the  storm  and  sea 
on  deck,  while  the  vessel  was  so  careened  as  to  render 
it  difficult  to  maintain  a  standing  upon  her. 

The  master,  pilot  and  brig's  company  left  her  in  the 
lighter,  without  attempting  to  take  out  of  her  the  valu- 
ables on  board  at  all,  more  than  a  part  of  their  clothing. 
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The  storm  and  wind  was  then  increasing,  and  the 
master  of  the  lighter  declared  it  unsafe  for  his  vessel  to 
remain  out  and  near  the  vessel  during  the  night  He 
returned  to  Staten  Island  with  her,  taking  the  two 
mates  and  one  or  two  of  the  men.  The  master,  with 
the  rest  of  the  crew,  went  up  to  the  city  in  a  steamboat, 
which  was  met  coming  down  to  their  relief 

The  time  at  which  the  lighter  arrived  at  the  Island 
is  not  clearly  stated,  but  most  probably  it  was  between 
7  and  8  P.  M.  Some  of  the  witnesses  supposed  it  was 
later. 

The  same  evening,  and  within  an  hour  after  her  ar- 
rival, the  libellants  put  of^  for  the  wreck.  The  storm 
was  still  severe  and  unabated,  but  the  wind  was  begin- 
ning to  bear  round  to  the  northwest 

The  libellants  are  wreckers,  and  keep  a  vessel  and 
crew  in  readiness  to  go  out  during  the  winter  to  the 
aid  of  vessels  requiring  assistance  in  the  harbor  and  oflF 
the  coast 

The  claimants  allege  that  the  master  of  the  first 
lighter,  the  Hiram  Dixon,  was  employed  by  the  mas- 
ter of  the  brig  to  return  immediately  .to  her  with  his 
lighter,  and  keep  by  the  wreck  until  assistance  could 
be  sent  down  from  tiie  city  by  the  owners. 

There  is  great  conflict  of  testimony  upon  this  point, 
but  I  find  the  preponderance  of  evidence  to  be,  that  no 
such  engagement  was  entered  into.  The  Hiram  Dixon, 
on  her  return,  had  discharged  all  the  duties  she  was 
engaged  to  perform  in  respect  to  ^he  wreck.  I  do  not, 
therefore,  discover  any  foundation  for  the  charge,  that 
a  fraudulent  arrangement  or  confederation  was  entered 
into  between  the  libellants  and  the  master,  or  any  of 
the  crew  of  the  Hiram  Dixon,  or  that  the  libellants 
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went  down  to  the  vessel  and  suireptitionfily  took  posses- 
sion of  faer  with  intuit  to  snpplant  her  master  and 
owners  in  giving  her  relief. 

Even  had  the  asserted  engagement  with  the  Hiram 
Dixon  been  proved,  such  an  arrangement  conld  not 
well  be  made  a  continuing  possession  of  ihe  brig,  so  as 
to  oust,  or  extinguish  all  right  of  the  libellants  to  hold 
her  as  salvors,  having  gone  aboard  and  taken  charge 
of  her  in  the  perilous  condition  in  which  she  was  found. 

It  is  to  be  observed  it  was  then  mid- winter,  at  the 
height  of  a  northeast  storm  of  wind  and  snow,  in  the 
night  time,  and  that  the  brig  lay  at  a  point  most  ex- 
posed to  danger  from  the  wind  and  waves  coming  upon 
her  from  that  direction,  and  that  there  was  every  pro- 
bability she  must  be  immediately  broken  up,  causing 
the  loss  of  every  thing  on  board. 

She  was  apparently  abandoned,  and  if  her  crew 
might  have  been  absent  to  procure  assistance  from  other 
vessels  and  more  force,  their  ability  to  return  to  the 
wreck  or  the  chance  of  affording  any  aid  after  the  lapse 
of  a  few  hours,  must,  in  the  then  condition  of  things, 
have  been  most  dubious  contingencies. 

The  libellants,  in  the  exercise  of  their  calling  as 
wreckers,  coming  to  a  vessel  in  that  plight,  would  be 
guilty  of  a  dereliction  of  duty  if  they  failed  to  employ 
all  their  means  for  the  instantaneous  preservation  of 
property  so  circumstanced. 

This  may  not  be  strictly  and  technically  a  case  of 
derelict,  (Glark  v.  The  Brig  Dodge  Healy^  4  Wash. 
661,)  if  really  the  master  of  the  brig  had  gone  to  the 
city  to  obtain  the  necessary  help  to  save  the  cargo  and 
brig,  intending,  at  the  time,  to  return  with  all  practicable 
dispatch.    It  appears  he  came  to  the  wreck  by  8  or  9 
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A.  M.  the  following  day,  in  a  steam-tug,  with  men  to 
assist  in  saving  the  cargo.  The  animus  revertendt  et  re- 
euperandi  may  thus  far  have  continued  with  the  master, 
but  this  mental  hope  or  purpose  must  be  regarded  in- 
operative and  unavailing  as  an  actual  occupancy  of  the 
vessel,  or  manifestation  to  others  of  a  continuing  pos- 
session. She  was  absolutely  deserted  for  12  or  14 
hours  in  a  condition  when  her  instant  destruction  was 
menaced,  and  the  lives  of  those  who  should  attempt  to  re- 
main by  her  would  be  considered  in  highest  jeopardy. 
She  was  quite  derelict ;  and  being  thus  found  (The  Boa- 
tony  1  Sumner  R  334;  1  Mason  B.  272;  1  Sir  Lionel 
JenhinSy  89)  by  the  libellants,  the  possession  they  took 
of  her  was  lawful  (The  Schooner  Emulous^  1  Sumner^ 
207.) 

Possession  being  thus  taken  when  the  vessel  was,  in 
fact,  abandoned  and  quite  derelict,  under  peril  of  in- 
stant destruction,  the  libellants  had  a  right  to  retain  it 
until  the  salvage  was  completed,  and  no  other  person 
could  interfere  against  them  forcibly,  provided  they 
were  able  to  effect  the  purpose,  and  were  conducting 
the  businesa  with  fidelity  and  vigor.  (Ahbotty  554 ; 
HoU  an  Shipping,  522;  1  Bdw.  B.  175;  3  Ragg.  159, 
160,  161 ;  lb.  167,  243  &  385.)  The  argument,  that 
the  brig  not  having  been  out  to  sea  when  wrecked, 
varied  the  relation  of  the  parties,  has  no  foundation  in 
law  or  reason.  The  exigency  was  no  less  imminent 
that  immediate  relief  should  be  afforded  her;  nor 
have  merchants  and  xmderwriters  a  less  intierest  that 
prompt  and  efficacious  assistance  be  rendered  vessels 
imperilled  in  great  bays  and  roadsteads,  than  if  they 
happen  to  be  outside  a  harbor ;  and  that  the  stimulant, 
inducing  aid,  be  applied,  by  constituting  those  who 

VoL.n.  6 
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render  it,  salvora  The  doctrine  is  clear  in  this  country 
that  salvage  compensation  may  be  obtained  in  Admi- 
ralty for  services  rendered  within  the  ebb  and  flow  of 
the  tide,  without  regard  to  location,  whether  on  the 
high  seas,  or  inter  fatices  terrce.  (1  Sumner^  210,  328 ; 
The  American  Insurance  Company  v.  Carter^  1  Peters^ 
511;  Hohart  et  al.  v.  Drogan  et  al  10  Peters^  108; 
United  States  v.  Coombs^  12  Peters^  72.)  And  there  is 
no  apparent  reason  why  the  rule  shoidd  be  restricted 
to  tide  waters,  and  not  embrace  all  navigable  waters 
out  of  the  jurisdiction  of  any  particular  State.  This 
principle  would  seem  to  bring  the  common  law  "  wreck 
of  the  sea,"  if  found  within  high  water  mark  on  shore, 
within  the  privilege  of  the  law  of  salvage.  (1  &  12 
Peters^  before  cited.)  The  English  rule  is  not  in  con- 
flict with  the  American,  {The  Euraces^  1  Robinson^ 
15;  The  Frederick,  lb.  229;  Westminster,  lb.  172,) 
except,  perhaps,  in  the  particular  of  the  wreck  of  the 
sea.  (The  Augusta,  1  Hagg.  17 ;  Holt,  522.)  Justice 
Story,  commenting  upon  this  distinction,  in  United 
States  V.  Coombs,  says  :  "  It  is  true  that  it  has  been  said 
that  the  Admiralty  has  not  jurisdiction  of  the  wreck 
of  the  sea.  (3  BlacTc.  Com.  106,  107.)  But  we  are  to 
understand  by  this,  not  what,  in  the  sense  of  the  mari- 
time and  commercial  law,  is  deemed  wreck  or  ship- 
wrecked property,  but  'wreck  of  the  sea,'  in  the 
purely  technical  sense  of  the  common  law.  A  passage 
has  been  sometimes  relied  on,  in  one  of  the  earliest 
judgments  of  Lord  Stowell,  the  case  of  the  Two  Friends, 
(1  Bob.  R.  271,)  in  which  it  is  intimated  that  if  the 
goods,  which  are  subject  to  salvage,  have  been  landed 
before  the  process  of  the  Admiralty  Court  has  been 
iwrved  upon  them,  the  jurisdiction  over  them,  for  the 
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purpose  of  salvage,  may  be  gone.  The  supposed  diffi- 
culty in  that  case  was  not  that  the  Court  had  not  juris- 
diction ;  but  that  in  cases  of  salvage  on  the  instance 
side  of  the  Court,  no  process  of  the  Court  could  be 
served  on  land,  but  only  on  the  water.  This  exception 
is  inapplicable  to  the  Courts  of  the  United  States,  where 
Admiralty  process,  both  on  the  instance  and  prize  side 
of  the  Court,  can  be  served  on  land  as  well  as  on 
water." 

Had  the  crew  of  the  brig  been  in  sight  in  a  boat,  or 
on  shore,  after  abandoning  the  vessel,  and  evincing  no 
intention  to  return,  and  being  unable  to  relieve  her, 
those  who  should  come  to  the  rescue  of  vessel  or  cargo, 
would  acquire  the  rights  and  privileges  of  salvor& 

The  evidence  shows  that  the  libellants,  after  falling 
in  with  the  wreck,  applied  all  the  means  and  diligence 
within  their  power,  and  which  the  circumstances  of  the 
case  admitted,  in  saving  the  property.  It  further  ap- 
pears that  RoSy  the  master  of  the  salving  vessel,  was 
skilled  in  this  business ;  is  a  man  of  energy,  and  that 
he  not  only  exerted  whatever  means  he  possessed,  but 
engaged  men  and  vessels  to  aid  him  wherever  they 
could  be  advantageously  employed.  Whilst  so  engaged, 
the  master  of  the  brig  returned  to  her,  and  demanded 
the  possession  to  be  surrendered  to  him.  The  libellants 
refused  compliance  with  the  demand,  asserting  that  they 
were  legally  in  possession  of  the  brig  as  salvors,  and 
should  retain  it  in  that  character.  Eoff  said  he  had 
found  her  there  stranded  and  deserted,  no  one  being 
with  her  or  keeping  guard  of  her,  and  he  intended  to 
hold  her,  and  save  the  cargo.  Henry  Dixon  testifies 
that  he  went  down  to  the  brig  about  9  o'clock,  with  her 
master,  in  the  steam-tug  Hercules,  who  went  aboard 
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with  the  witness ;  told  him  that  the  brig  was  in  charge 
of  the  wreckers,  and  witness  must  make  arrangement 
with  RoflF,  and  go  to  work  stripping  her.  RoflF  hired 
the  riggers  brought  down  by  the  master,  and  employed 
them  to  help  dismantle  the  brig.  The  master  would 
have  no  rightful  authority,  on  such  facts,  without  ten- 
der of  a  full  satis&ction  to  the  libellants,  to  exact  the 
surrender  of  the  vessel  to  him,  she  being  aground  and 
helpless,  and  not  in  a  salved  state,  or  capable  of  being 
restored  to  the  owners ;  and  the  facts  abundantly  show, 
that  the  change  of  possession  could  not  have  been  then^ 
ma^e  without  involving  the  probable  loss  of  vessel  and 
cargo.  The  master,  with  his  crew,  left  the  brig  under 
the  belief  that  she  must  go  to  pieces  tliat  night ;  he 
gave  UQ  intimation  of  returning  to  her ;  she  lay  in  a 
pmlous  position,  on  her  beam  ends,  filled  with  water 
to  her  hatches,  and  the  sea  making  a  breach  over  her. ' 
The  storm  continued  raging  that  night,  and  the  sea  was 
so  rough  that  it  was  impracticable  for  any  other  craft 
than  small  vessels  to  be  brought  alongside,  or  made 
useful  to  the  brig  or  her  cargo.  The  master  had  come 
down  in  a  steam-tug,  without  lighters,  to  aid  in  unlading 
the  cargo ;  and  all  the  testimony  shows  that  no  effective 
assbtance  could  have  been  rendered  the  wreck,  except 
by  such  lighters,  nor  was  it  intended  to  use  the  tug  for 
any  further  purpose  than  to  bring  the  master  and  his 
few  attendants  to  the  wreck. 

In  the  afternoon,  an  agent  for  the  owners  came  to  the 
brig  in  a  steam-tug,  with  men  engaged  to  assist  in 
saving  the  cargo,  and  demanded  possession  of  her  from 
the  libellants.  This  demand,  as  before,  was  disregarded, 
but  Boff  declared  his  willingness  to  employ  the  men 
brought  down,  if  they  would  work,  and  did  engage  all 
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who  consented  to  stay  with  him.  At  the  close  of  that 
day,  Roff  was  arrested  xinder  the  directions  of  the 
owners,  by  a  deputy  marshal  of  the  United  States,  and 
taken  forcibly  from  the  wreck  to  the  dty,  and  the  agent 
took  possession  of  the  wreck  for  the  owners,  toming  tiie 
libellants  out  of  her.  The  warrant  was  obtained  cm  a 
charge  of  larceny,  conmdtted  by  Boff,  on  board  the 
wreck.  The  agents  of  the  owners  and  underwriters, 
alter  the  dispossession  of  the  libellants,  conducted 
operations  for  saving  the  cargo,  until  the  brig,  four 
days  afterwards,  went  to  pieces,  and  was  totally  lost 
It  is  not  necessary  to  determine  whether,  if  the  vessel 
had  been  afloat,  and  being  brought  into  port,  the  law 
would  have  entitled  her  owners  to  possessicm,  to  the 
exclusion  of  the  salvors,  to  complete  the  salvage  theoh 
selves ;  and  if  so,  on  what  terms  or  conditions ;  because 
here,  most  probably,  the  vessel  could  not  be  surrendered 
to  them  as  saved,  nor  was  l^e  interposition  of  the  owners 
necessary  for  the  rescue  of  the  property.  The  result 
proved  they  were  unable  to  effect  it  The  dispossession 
of  the  libellants,  then,  in  successful  operation,  was,  under 
the  fitcts,  clearly  wrongful ;  and  in  respect  to  Rofl^  ac- 
companied with  circumstances  of  extreme  aggravation. 
No  justification  is  shown  for  his  arrest  on  a  criminal 
charge.  It  was  manifestly  employed  to  make  him  give 
up  the  brig,  and  the  proceeding  was  dropped  so  soon 
as  his  removal  was  accomplished.  The  unquestionable 
responsibility  of  the  owners  and  underwriters  imparted 
no  privilege  to  them  in  respect  to  the  salvors,  idrich 
could  not  be  claimed  by  strangers  or  owners,  without 
responsibility;  and,  in  my  opinion,  they  had  no  id- 
thority  to  force  the  vessel  and  cargo  out  of  the  possee- 
sion  of  the  salvors,  without  making  or  tendering  them 
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full  remuneration  for  the  services  already  performed  by 
them.  The  Court  cannot,  however,  act  upon  that  pro- 
ceeding as  ground  for  damages  or  otherwise,  in  so  &r  as 
the  fidse  imprisonment  or  tortious  arrest  of  Roff  is 
concerned.  The  remedy  for  that  wrong  must  be  sought 
elsewhere ;  but  it  is  in  consonance  with  the  established 
principles  of  maritime  law  to  hold  those  beginning  a 
salvage  service,  and  who  are  in  the  successful  prosecu- 
tion of  it,  entitled  to  be  regarded  as  the  meritorious 
salvors  of  whatever  is  preserved,  and  entitled  to  the 
sole  possession  of  the  property ;  (1  Ld.  B.  393  ;  2  K 
Black.2U;  18aund.265;  8I!a8t,57;  lDod8.4d7;  2 
Eagg.  361;  3/6.  160,  167,  243;  Edwards  R  175;) 
and  the  same  would  seem  to  follow,  even  if  they  have 
been  wrongfully  interrupted  or  intercepted  in  the  work 
by  others,  who  complete  the  salvage,  and  bring  in  Ihe 
salved  property. 

It  does  not  become  necessary,  in  this  case,  to  con- 
sider minutely  the  course  of  conduct  pursued  on  board 
after  the  libellants  were  ^dispossessed,  because  the 
amount  of  property  saved  furnishes  adequate  means  for 
compensating  them;  but  the  testimony  seems  to  call 
for  the  remark  from  the  Court,  that  owners  and  under- 
writers would  undoubtedly  have  been  large  gainers  had 
the  business  been  left  in  the  hands  of  l^e  first  salvora 
A  great  parade  of  force  was  made,  and  an  enormous 
outlay  of  charges  incurred,  and  yet  the  amount  saved  in 
the  four  days  the  wreck  was  under  their  charge,  holds  no 
coiresponding  proportion  in  &vor  of  the  owners  to  the 
b^iefidal  services  rendered  by  the  libellanta  The 
libellants  were  quietly,  but  most  efficiently  employed ; 
they  were  industrious,  untiring  and  fearless,  and 
thoroughly  acquainted  with  the  duties  required  of  them. 
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They  had  shipped  aod  saved  the  rigging  of  the  brig, 
loaded  and  dispatched  one  lighter,  and  half  filled  a 
second,  before  the  arrest  of  Boff ;  and  their  enterprise 
promised  a  speedy  and  saccessfol  result 

In  the  account  of  sales  of  the  property  the  owners  do 
not  fhlly  discriminate  between  that  saved  by  the  libel- 
lants,  and  that  sent  up  by  those  succeeding  them.  They 
credit  the  proceeds  of  property  saved  by  RoflF  at 
$5,494  85,  but  the  rigging  and  materials  are  not  included, 
and  out  of  $9,205  32,  the  proceeds  of  the  cargo  put  on 
board  the  lighter,  (W.  S.  Rost,)  only  $1,058  65  are 
credited  to  Ro£  The  evidence  affords  strong  ground 
in  support  of  the  claim  of  the  libellants,  that  the  latter 
.vessel  was  half  laden  by  them;  and  if  the  $2,255  26 
credited  to  materials,  be  the  sails,  rigging,  &c.,  of  the 
wreck,  they  belong  also  to  the  credit  of  the  libellants. 
If  the  account  is  stated  upon  their  allowances,  then  of 
the  whole  sum  of  sales,  $42,495  78,  $11,294  07  would 
be  rightfully  daimed  by  the  libellants  as  the  amount 
of  the  property  saved  by  them.  But  this  view  of  the 
case  is  not  pressed,  nor  are  the  facts  investigated  with 
the  intent  to  adjust  fully  the  rights  or  equities  that 
might  attach,  in  &vor  of  the  libellants,  to  them ;  for 
whether  the  salvage  service  has  been  best  performed 
by  the  one  or  the  other  set  of  salvors,  could  not  vary 
the  right  of  the  libellants  to  their  just  compensation, 
and  the  amount  restored  to  the  owners  by  the  different 
salvors  affords  ample  means  of  remuneration  to  the 
libellanta 

This  is  not  a  case  for  extravagant  oompensaticm, 
although  the  services  were  WeU  timed,  fidthM  and  bene- 
ficial, and  involved  risks  and  &tigues  beyond  that  of 
ordinary  labor,  and  outrank  a  mere  quantum  meruU 
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reward,  (The  Hector,  3  Hogg.  90,  95 ;  Ibid.  120,  121; 
Ibid.  204,  205,)  jet  they  are  not  entitled  to  be  placed 
in  the  highest  order  of  perils  and  salvage  service&  Still 
more  than  the  actnal  toil  and  expenses  are  to  be  consider- 
ed in  view  of  the  imminent  contingency  that  their  efforts 
might  be  unavailing  by  the  breaking  np  of  the  vessel 
before  any  amount  of  property  conld  be  rescued. 
Under  similar  hazards,  the  Englidi  Admiralty  awarded 
a  Kberal  compensation  for  services  in  themselves  at- 
tended with  little  danger  or  exposore.  (The  Wegtmn- 
ster,  1  Bob.  Jr.  229.)  The  imputations  of  embezzlement 
are  not  supported.  The  conduct  of  the  libellants  waA 
unexceptionable,  and  is  deserving  a  liberal  considera- 
tion. If  the  amount  of  property  saved  by  all  had  been 
small,  I  should  apportion  their  compensaticm  upon  tiie 
aggregate  so  rescued  from  loss  and  destruction,  regarding 
the  libellants  as  equitably,  and,  according  to  the  rules 
of  maritime  law,  entitied  to  a  reward  for  that  brought 
in  by  those  who  supplanted  them.  But  in  the  view  I 
take  of  the  evidence,  it  appears  that  the  libellants  got 
out  of  the  wreck  her  materials,  the  full  lading  by  the 
Alice  Ellis,  and  one-half  of  the  lading  of  the  W.  S. 
Bost,  which,  according  to  the  account  of  sales  rendered 
by  the  owners,  produced  $11,294  07. 

I  decree  that  the  libellants  recover  one-fifth  of  this 
ram,  being  $2,258  81,  and  their  costs  to  be  taxed 

D.  Lord,  Jr.,  for  libellants. 

Oriffin  df  BidweU,  tot  daimants. 
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The  Mutual  Sarty  Ik burahcb  Coxpant,  The  Ahbbf 
OAK  Insubancb  Cohpasy,  and  Thb  Jagksok  Mabihb 
Ihbubance  Compaht, 

ve. 

The  Cabgo  of  the  Ship  Gbobqe  and  its  Pbocesbs  in 
rem^  and  agamst  Beyea  k  Schuck,  of  Trieste, 
(Austria,)  owners  of  the  ship,  and  Josiah  Maot  k 
SoE,  and  B  abclat  k  LnriNGSiOM,  of  New-Toric,  holden 
of  proceeds  of  cai^  of  the  brig,  mperdcmank 

Aama^n  MqiiiM  by  abaadonmtnt  to  thm  of  pmpwty  iiiior«d  and  satkbetkm 

of  their  policies,  all  tlie  preeent  rights  and  remedies  of  the  asrared  thereto* 

together  with  the  »p6$  reenperamdL 
Those  lights  and  renedies  may  be  presented  or  pcoceeded  upon  in  Adaoftraliy 

Courts^  by  the  aBsaren^  in  their  own  namea 
Parties  may  have,  in  this  Courts  the  same  remedies  against  the  proceeds  of  pro- 
perty, saljeet  to  iliJuiidMoa,  that  they  are  entitled  to  against  the  pvopei^ 

its^  in  whose  hands  soerer  the  proceeds  may  be  lonnd. 
Admiralty  has  jurisdiction  of  cases  of  general  ayerage  upon  losses  at  sea. 
The  Yolontary  stranding  of  a  Tcssel,  in  peril  of  loss,  with  a  view  to  saTe  liM 

eafge^  althoogb  the  Tcssel  be  thereby  totally  lost»  is  groimd  Ibr  general 

average,  and  the  ship  and  f^«ight|  in  snch  case,  are  subjects  of  ayerage  eon- 

tribntion. 
Tbe  Federal  Gonrts  are  goremed,  in  oommeroial  and  mMrMme  easesy  by  the 

general,  and  not  by  the  local  law. 
The  a^nstment  of  average  in  case  of  sale  of  the  goods  at  the  place  of  disaster, 

before  reaching  the  port  of  destination,  may  be  in  velatioa  to  the  sale  prieei 
When  no  sale  is  made  at  soch  place,  the  Talne,  at  the  place  of  shipment,  wHl 

goyem. 
The  policies  do  not,  of  themselyes,  supply  proof  of  the  yahie  of  ihip,  eaigo  or 

freight,  on  general  aTcrage. 
But  the  adjusters  can  receiye  the  policies  as  audliary  eyidenee  of  those  yaluen 
Inymees  and  bills  of  lading  are  competent  eyidenee  of  the  yalue  of  the  cargo  si 

the  place  of  its  pur^ase  and  sUptnent 

The  cargo  and  its  proceeds  are  Hbelled  in  this  action 
by  three  insnrance  companies,  underwriters  on  dnp 
and  fr^ht,  to  recover  a  ccmtribntion  diare  on  geMril 
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ayerage,  claimed  to  be  payable  by  the  cargo  on  board 
Hie  ship  George,  because  of  a  voluntary  stranding  of 
the  yeesel  by  her  master  to  save  the  cargo  and  freight 
The  underwriters  had  accepted  the  abandonment  of  the 
ship  and  freight  after  the  loss  of  the  ship,  and  paid  a 
total  loss  on  the  vessel  and  freight 

The  &cts  are  as  follows : 

The  George,  being  insured  by  the  libellants,  (all  the 
three  companies  having  underwritten  the  vessel  to  the 
valued  amount  of  twelve  thousand  dollars,  four  thousand 
dollars  each,  and  the  Mutual  Safety  Insurance  Company 
having  underwritten  l^e  freight  to  the  amount  of 
$4,400,  on  a  valuation  of  $6,800,)  sailed  in  May,  1841, 
from  New-Orleans  to  Trieste,  with  a  cargo  of  cotton, 
consigned  to  the  claimants,  Beyea  &  Schlick.  When 
about  six  days  out,  the  vessel  met  with  heavy  weather, 
and  sprung  a  leak.  The  leak  increased,  and  the  master, 
after  making  a  fruitless  attempt  to  reach  the  harbor  of 
Nassau,  finally,  with  the  view  to  save  the  cargo  from 
destruction,  ran  the  ship  on  a  reef^  about  three-quarters 
of  a  mile  from  the  main  land  on  the  west  end  of  the 
Grand  Bahama& 

The  vessel  and  freight  were  wholly  lost,  and  after 
abandonment  to  the  underwriters,  a  total  loss  was  paid 
by  them. 

A  large  portion  of  the  cotton  was  saved,  and  the  pro- 
ceeds came  to  the  hands  of  the  defendants,  Macy  &  Son, 
as  agents  of  Reyea  &  Schlick,  and  Livingston  &  Barclay. 

The  libel  was  now  filed  in  rma  against  the  cargo  and 
its  proceeds,  on  the  ground  that  they  were  bound  to 
contribute  in  general  average  to  the  loss  of  the  vessel 
and  freight,  and  in  peraanam  against  the  respondents, 
as  holders  of  tiiose  proceeds  or  parts  of  the  carga 
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A  foreign  attachment  wbb  prayed  against  the  defend- 
ants, Beyea  k  Schlick,  and  Livingston  k  Bardaj,  to 
make  them  personally  liable  for  the  funds  in  their  hands, 
Mid  also  to  compel  the  appearance  of  the  owners  of  Ihe 
cargo. 

There  was  very  little  dispute  as  to  the  fBLCia  of  Ihe 
case. 

*  The  answer  of  Barclay  &  Livingston,  the  agents  of 
Beyea  &  Schlick,  insisted  that  the  vessel  was  run  on 
shore  to  save  the  lives  of  the  master  and  the  crew,  and 
that  the  most  expedient  course  had  not  been  pursued 
in  running  the  vessel  on  shore.  The  answer  of  J. 
Macy  &  Son  admitted  the  proceeds  of  cargo  to  be  in 
their  hands,  and  disclaimed  all  personal  interest  in  the 
subject  matter. 

The  only  witness  examined  on  the  hearing  was  Thos. 
S.  Minott,  master  of  the  George.  He  testified  that  the 
vessel  sprung  a  leak  soon  after  leaving  New-Orleans, 
and  between  the  17th  and  22d  of  May  the  leak  had 
averaged  from  two  hundred  to  twelve  hundred  strokes 
of  the  pump  per  hour ;  that  the  water  was  four  feet  in 
the  hold,  and  increasing,  when  he  determined,  on  the 
28th,  to  run  the  vessel  ashore.  The  wind  was  light, 
with  little  sea.  He  testified  positively  that  he  ran  the 
vessel  ashore  to  save  vessel  and  cargo,  and  that  he  did 
not  consider  any  life  on  board  in  danger,  as  they  had 
good  boats,  and  the  weather  was  moderate.  That  if 
the  cargo  had  been  thrown  overboard,  the  leak  might 
have  been  stopped,  if  it  was  in  the  upper  works,  but  he 
did  not  know  where  it  was.  That  he  thought  there 
was  a  chance,  although  a  small  one,  of  keeping  the 
vessel  free,  even  without  running  her  ashore  or  throw- 
ing over  cargo.     That  he  selected  the  place  of  runnitg 
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her  ashore  with  the  view  and  in  the  hope  of  eaving 
both  ship  and  cargo. 

An  average  statement  had  been  made  np  by  an  ad- 
justs, and  was  submitted  to  the  Court  by  the  libellants 
as  the  basis  of  the  decree  demanded. 

Theodore  Sedgwick^  for  the  libellanta 

The  Admiralty  has  jurisdiction  of  a  question  of 
general  average.  (De  Lovio  v.  Boit^  3  GaUison^  398.) 
He  cited,  also,  (hartis  on  the  Rights  and  Duties  of  Mer- 
chant  Seamen^  217;  Abbott  on  Shipping^  p.  3,  ch.  8, 
§  17;  The  Hbffnung,  6  Bob.  Adm.  R  383;  Stevenson 
Average^  60. 

Daniel  Lord^  Jr.^  for  respondents. 

In  New-Yoric,  where  the  contract  was  made,  it  is 
settled  in  a  similar  case,  that  no  contdbution  in  the 
nature  of  a  general  average  is  due.  (Bradhurst  et 
oL  V.  Ool  Ins.  Co.,  9  J.  B.  9;  1  Parke  cm  Ins.  280, 
eh.  7 ;  Phillips  on  Ins.  102.) 

The  Court  of  Admiralty  has  not  jurisdiction.  (3 
Bob.  B.  298.) 

If  any  average  is  due,  Bermuda  is  the  proper  place 
of  adjustment     (2  Phillips,  141  to  167.) 

Betts,  J.— The  main  subjects  of  controversy  in  dm 
case  are: 

The  competency  of  this  Court  to  entertain  the  actioiL 

The  right  of  the  ship-owners  to  compensation  on 
general  average ;  and 

The  principles  upon  which  the  average  contribution 
shall  be  adjusted  and  distributed. 

The  ship  was  totally  lost  and  was  abandoned  to  tke 
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underwriters,  who  are  ihe  libellants  in  the  action  by 
Tirtue  of  that  title.  The  abandonment  conferred  on 
them  eyery  interest  and  right  in  the  ship  possessed  by 
her  owners.  They  take  all  title  and  authority  of  the 
aaaored,  even  the  spes  recuperandt ;  his  agents  become 
theirs,  and  they  stand  subrogated  to  every  privilege 
and  power  he  possessed  and  might  legally  exercise. 
(2  Candy's  MarahaU,  601,  a.  6.  /  2  PhilUps  on  Ins.  420 ; 
7  Crmch,  268 ;  The  Chesapeake  Ins.  Co.  v.  StarJce,  7 
Johns.  B.  4Ji2.) 

If  this  complete  substitution  of  the  assurers  in  the 
place  of  the  assured  should  fail  to  confer  also  the  capa* 
city  to  sue  at  law  in  their  own  names,  they  would  meet 
no  such  technical  impediment  in  this  Court ;  an  assignee 
of  an  interest  may  maintain  an  action  upon  his  title  as 
if  originally  vested  in  him.  It  accordingly  presents  no 
objection  to  the  suffiden(^  of  parties  that  the  libellants 
sue  in  their  own  names  or  solely. 

The  objection  to  the  jurisdiction  of  this  Court  over 
the  subject  of  general  average  was  earnestly  pressed 
on  the  argument  No  case,  however,  was  produced  in 
the  American  or  English  maritime  Courts,  in  which  the 
jurisdiction  has  been  disavowed ;  and  upon  the  crite- 
rion by  which  the  capacity  of  the  Court  is  determined, 
general  average  would  seem  to  be  a  subject  eminently 
adapted  to  its  functions,  and  to  be  made  up  of  those 
ingredients  which  constitute  a  maritime  jurisdiction 
and  require  its  exercise. 

If  not  strictly  international,  it  is  cosmopolite  in  cha- 
racter, useftd  to  the  navigation  of  all  nations,  and  every- 
where recognised  as  an  essential  accompaniment  of 
maritime  commerce. 

Its  necessity  is  created  by  transactions  at  sea,  and 
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relates  to  the  exigencies  and  liabilities  of  ships,  cargoes 
and  freights  reciprocally  to  each  other  at  sea,  in  respect 
to  maritime  disasters,  in  which  the  exposure  is  common 
to  each,  and  especially  when  it  happens  that  some  in- 
terest is,  whoUy  or  in  part,  voluntarily  sacrificed  for  the 
preservation  of  the  others. 

The  rights  springing  out  of  that  condition  are  recog- 
nised instinctively  or  by  natural  reason,  and  the  primi- 
tive sea  laws  acted  upon  those  rights,  as  subjects 
appropriate  to  their  cognizance  and  authority.  The 
civil  law  gave  body  and  system  to  the  usages  and  cus- 
toms which  had  before  prevailed  in  place  of  primitive 
law,  and  with  the  simplicity  and  practical  equity  which 
pervaded  that  polity,  dealt  directly  with  the  property 
benefited  or  prejudiced  by  the  sacrifice,  and  distributed 
between  the  two  that  which  remained  after  the  disaster 
in  such  ratio  as  to  render  the  loss  a  mutual  one  to  the 
owners  of  ship,  cargo  and  freight,  undergoing  the  com- 
mon peril  The  master  of  the  ship  became,  in  his 
official  capacity,  the  minister  of  the  law,  who  arrested 
and  detained  the  property  remaining ;  determined  the 
amount  of  loss  and  the  scale  of  contribution  to  be  made 
and  received  by  the  respective  portions  of  it,  and  car- 
ried the  decision  into  effect  by  his  own  authority.  The 
practical  procedure  in  accomplishing  this  end  is  subject 
to  regulation  by  the  governments  to  which  the  vessels 
belong,  but  all  the  elements  and  gist  of  a  general 
average,  as  recognised  in  its  inception,  and  now  admin- 
istered by  commercial  nations,  are  maritime  in  their 
origin  and  nature,  and  appertain  to  the  functions  of 
maritime  tribunak 

This  was  the  understanding  of  the  law  by  the  old 
English  civiliana    Zouchsays,  '^Admiralty  Courts  have 
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jorisdiction  touching  contributions  to  be  made  for  loss 
upon  occasions  of  common  danger. ''  {Zatich^  ABsertianj 
3,  art  4,  p.  32.)  Godolphin  enumerates  carefully  the 
subjects  over  which  the  Admiralty  Courts  had  a  clear 
jurisdiction,  and  says,  "  within  the  cognizance  of  this 
jurisdiction  are  all  affairs  at  sea  immediately  relating 
to  vessels  of  trade  and  the  owners  thereof;"  also  "  all 
cases  of  jactuSj  or  casting  goods  overboard."  (0^  4, 
j>p.  44,  169.) 

Alexander,  Justice,  in  a  treatise  upon  the  sea  laws, 
published  in  London,  1705,  reiterates  this  declaration, 
and  commends  Godolphin  as  an  eminent  and  reliable 
authority  upon  the  subject  of  Admiralty  jurisdiction. 
(Sea  Laws,  259.) 

The  more  modem  elementary  writers  evidently  hold 
the  same  sentiments,  although  expressed  with  a  percep- 
tible dread  of  the  despotism  of  writs  of  prohibition. 
Browne  says,  "  If  a  party  institute  a  suit  in  Admiralty 
in  a  cause  of  average  and  contribution,  and  he  not  pro- 
hibited, I  do  not  see  how  the  Court  could  refuse  to 
entertain  it"     (2  Brtmne  Civ.  &  Ad.  122.) 

When  objection  was  made  to  the  authority  of  the 
Court  to  award  average  contribution,  Sir  William  Scott 
yielded  to  the  objections,  but  on  two  special  grounds, 
first,  that  the  claim  was  one  of  prize  against  a  ship  by 
captors  of  the  cargo  as  prize  of  war.  The  cargo  would 
have  been  entitled  to  average  contribution  as  between 
its  owner,  and  the  owner  of  the  ship.  A  part  of  it  had 
been  applied  to  repair  the  vessel  before  her  capture. 
She  was  restored  by  the  Court.  The  Court  held,  that 
as  a  prize  Court,  it  could  not  take  notice  of  a  contri- 
butory  liability  of  property,  expended  for  the  benefit 
of  the  ship,  and  that,  though  cases  of  average  on  the 
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part  of  the  ship  against  the  cargo  are  not  unfrequent, 
a  demand  of  the  cargo  against  the  ship  is  perfectly 
novel  (The  Hoffnung,  6  C.  Bob.  R.  383.)  No  inti- 
mation is  given  bj  the  Court  that  it  had  no  jurisdiction 
in  cases  of  average.  Its  remarks  strongly  imply  the 
contrary.  In  The  Oratitvdme^  (3  Bob.  255,)  the  impli- 
cation is  direct  and  forcible  that  cases  of  contribution 
are  properly  within  the  jurisdiction  of  the  Admiralty. 
Mr.  Abbott  refers  to  the  civil  law  as  the  source  of  the 
authority  for  enforcing  average  contribution,  {Abbott^ 
361,  §  17,)  and  its  procedures  were  in  rem^  and  belong 
now  only  to  Courts  of  Admiralty.  The  doctrine  of  the 
American  Courts  is  dear  and  distinct  on  this  subject 
Judge  Story,  in  his  thorough  and  profound  discussion 
of  the  jurisdiction  of  the  Courts,  says,  "  it  embraces 
contracts  and  qiuxai  contracts  respecting  average  con- 
tributions."   (De  Lomo  v.  Bait,  2  Gall.  476.) 

In  the  United  States  v.  Wilder^  he  says,  ^'  the  general 
maritime  law  enforces  a  contribution  in  default  of  any 
notion  of  a  contract,  upon  the  ground  of  justice  and 
equity,  and  is  the  only  mode  of  remedy  in  many  cases." 
(3  Sumner,  311.   See,  also.  Ship  Packet^  3  Mason,  261.) 

The  practice  is  familiar  to  the  Courta  (Ihtnlap  Pr. 
57.)  It  seems  peculiarly  fitting  the  functions  of  the 
Court,  no  other  tribunal  having  the  faculty  to  compel 
property  made  liable  to  contribution  by  the  maritime 
law,  to  fulfil  that  obligation. 

A  suit  at  law  or  in  equity  may  be  employed  to  ob- 
tain the  value  of  the  contribution ;  (1  SmitVs  Mercan- 
tile  Law,  192 ;  1  Law  Library,  N.  S.  115 ;  1  Story 
Eq.  §  490 ;)  but  the  proceedings  can  only  be  in  per- 
sonam at  law,  helped  out  by  the  fiction  of  a  contract, 
(3  Ghitty  Pleadings,  87,  88,)  where  none  subsists  in 
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fact  And  the  interposition  of  equity  affords  no  specific 
relief  against  the  property,  and  is  invoked  rather  to 
bring  suitable  parties  into  the  controversy  than  to 
effectuate,  by  its  direct  action,  the  remedy  the  case  re- 
quirea  It  will  not  even  restrain  the  master  from  part- 
ing with  the  goods,  if  he  thinks  proper  to  do  so.  The 
civil  law  supplies  the  only  Jorum  adequate  to  the  full 
necessitiesof  the  remedy.  (Abbott,  ed.  1829, 361-2,  §  17.) 

So,  also,  in  my  opinion,  the  parties  entitled  to  a  con- 
tribution can  enforce  their  right  by  appropriate  pro- 
ceedings against  the  proceeds  of  the  property,  subject 
to  make  contribution  in  average,  in  whosoever  hiuids 
those  proceeds  may  be  found ;  or  against  whatsoever 
represents  that  property,  (without  regard  to  a  continu- 
ing possession  of  the  goods,  to  which  the  right  of  lien 
or  contribution  attached.  (6  Peters'  JR.  675  ;  4  Wash, 
a  a  R  99,  100;  12  Wheat  615;  11  Johns.  R  323; 
Dunlap  Pr.  57 ;  Stevens  on  Average,  25.)  The  owner, 
if  a  foreigner  or  non-resident,  may  be  brought  under 
the  jurisdiction  of  this  Court  by  suits  of  foreign  attach- 
ment, so  that  the  proceedings  will  be  as  efficacious 
against  him,  as  if  he  were  under  personal  monition  or 
anwt     {Munro  v.  Almeida,  10  Wheat  473.) 

The  point  most  contested  on  the  hearing  is  involved 
in  the  objection  that  the  ship-owner  is  not  entitled  to 
bring  the  value  of  the  ship  into  contribution  on  general 
average,  when  the  peril  to  which  she  was  voluntarily 
exposed  resulted  in  her  total  loss  and  destruction. 

The  facts  of  the  case  are  free  from  all  conflict ;  and 
upon  the  testimony  of  the  master,  it  appears  the  vessel 
was  voluntarily  run  ashore  by  him  to  save  the  cargo,  the 
lives  on  board  not  being  in  danger,  and  was  totally 
lost  in  consequence. 

Vol.  IL  7 
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The  policy  and  justness  of  the  role  which,  in  my 
opinion,  warrants  this  demand,  is  clearly  manifested  by 
these  &cts,  because,  if  the  probable  or  even  possible 
destruction  of  the  ship  might  follow  the  act,  the  mast^ 
would  hare  no  inducement  to  risk  that  sacrifice,  i^ 
when  the  total  loss  followed,  no  claim  for  indenmity 
could  be  maintained  against  the  cargo  and  freight  for 
whose  benefit  it  was  made.  In  this  act  are  all  ^e  re- 
quisites to  a  case  of  general  average. 

The  exposure  of  the  ship  to  loss  was  voluntarily 
made  by  the  master  and  crew  for  the  Kx>mmon  benefit 
of  the  shippers,  and  solely  for  the  purpose  of  saving 
the  cargo.  It  conduced  to  their  preservation.  The 
controlling  test  in  questions  of  average  is  the  voluntary 
placing  of  part  of  the  property  in  peril  by  the  master 
and  crew,  for  the  safety  of  the  residue.  (2  BrowM 
Civ.  &  Adm.  Law^  199 ;  Whitbrtdge  v.  Norris^  6  Mass. 
B.  125.)  And  in  vindication  of  the  sotindness  of  the 
new  rule,  admitted  in  the  American  Courts,  giving  the 
value  of  the  ship  when  she  is  totally  lost  a  right  to  con- 
tribution, Ch.  J.  Tilghman,  in  Gray  and  others  v.  Wabi^ 
says,  if  the  case  is  not  one  of  general  average,  because 
the  ship  was  totally  lost,  the  result  would  be  that  fqr  a 
small  loss  there  shall  be  compensation,  but  a  great  loss 
is  to  go  without  compensation.  (2  Serg.  <&  Bawh^ 
229.) 

To  constitute  a  case  of  general  average  it  is  admitted 
to  be  essential  that  the  ship  and  cargo  should  be  in 
conunon  danger,  and  that  a  part  should  be  sacrificed 
for  the  preservation  of  the  remainder,  or,  as  is  laid 
down  by  Emerigon,  (vol  i  603,)  "  le  dommage  n'est 
avaire  grosse,  que  dans  les  oas  ou  il  6t6  op6r6  volun- 
tairement  pover  le  salut  commerce.^*    All  tiiese  ingre- 
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idieiits  to  a  case  of  general  aTerage  are  prored  to  exist 
m  the  present  instance,  and  it  varies  onty  from  those 
descaribed  and  approved  in  the  earliest  edicts  and  ad- 
judications on  tiie  sabjeet,  m  the  feature,  that  the  ddp 
was  subjected  to  a  total  instead  of  a  partial  loss,  in  the 
eflbrt  to  save  the  cargo.  Thfe  consideration  augments 
the  equity  of  the  claim  that  such  loss  diould  be  a][^r- 
tioned,  and  the  property  saved  should  contribute 
towards  its  remuneration. 

The  argranent  against  the  claim  attempts  to  replace 
the  old  doctrilie  dedared  by  Emerigon  and  sanctioned 
by  the  Supreme  Court  of  New-York,  excluding  the 
owners  of  a  ship  totally  lost  from  participation  in  the 
general  average  shared  by  the  owners  of  cargo  and 
freight  (Brcdh^mi  v.  Cohmbian  Insurance  Co.^  9  J. 
R  9 ;  Jtaier^on,  vol  I  ch.  12,  §  lZ,p.  614.)  "It  will 
be  general  average  if  the  stranding  has  been  volunta- 
rily made  for  tiie  common  safety,  provided,  always,  that 
the  ship  be  again  set  afloat ;  for  if  the  stranding  be  fc4- 
lowed  by  shipwret^,  then  it  is,  save  who  can.'*  To  do 
this  effectually,  the  effort  is  made  to  distinguish  the 
&cts  and  prindi^es  acted  upon  by  the  Supren&e  Oourt 
of  the  United  States  and  other  American  tribunals, 
frcwn  the  broad  and  direct  proposition  presented  by 
this  case.  But  in  my  judgment  no  sound  distinc- 
tion can  be  shown  between  them,  and  the  scope 
and  force  of  the  reasoning  and  conclusions  of  the 
Supreme  Oourt  embrace  and  dispose  of  every  mate- 
rial question  made  upon  that  point  in  the  ease. 
Judge  Story,  in  speaking  for  the  Court,  (The  Cohtmbid 
Ins.  06.  V.  Ashbf/  A  Sbribling  et  oL,  13  Pebers,  639:) 
Surely,  says  he,  the  question  of  omtribution  cannot 
depend  upon  the  amount  of  the  damage  sustained  by 
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tiie  sacrifice,  for  that  would  be  to  say,  that  if  a  man  lost 
all  his  property  for  the  common  benefit,  he  should  re- 
ceive nothing ;  but  if  he  lost  a  part  only  he  should 
receive  full  compensation,  and  emphatically  declares 
the  law  to  be  that  a  voluntary  stranding  of  the  ship, 
followed  by  a  total  loss  of  the  ship,  but  with  a  saving 
of  the  cargo,  constitute,  when  designed  for  the  com- 
mon safety,  a  clear  case  of  general  average.  In  this 
cardinal  doctrine  other  influential  decisions  ccmcur. 
The  principle  to  be  gathered  from  the  new  application 
of  the  rule  is,  that  if  the  voluntary  act  of  the  master  and 
crew  is  the  direct  occasion,  the  efficient  motive  and  cause 
of  the  stranding,  the  loss  becomes  one  of  general  aver- 
age. {Case  V.  Rvxly,  3  Wash.  C.  C.  B.  298;  2  Braume 
Ow.  <S:Adm.Ifaw,  199;  WhittndgeY.Norris,  6Ma8S.R 
126 ;  Oray  and  others  v.  Wain,  2  8erg.  &  JRawle,  229; 
8mB  V.  Qutncy^  4  Binney  B.  613.) 

The  Rhodian  law,  whence  the  doctrine  of  contribution 
is  derived,  is  founded  upon  this  principle,  jactuafadua 
levandae  navis  grattd.  The  particular  loss  incurred  is 
elected,  with  a  yiew  to  the  safety  of  what  remains.  (2 
Oondy's  Marshall,  636.)  Th^e  is  nothing  in  the  adage 
of  the  Rhodian  edict  which  imports  that  a  partial  injury 
of  the  property  put  in  peril  is  eJl  that  is  contemplated  by 
the  devotion  of  it  to  relieve  the  common  peril ;  on  the 
contrary,  the  larger  doctrine  has  always  been  deduced 
fix>m  it,  that  as  the  jettison  is  unreserved,  and  may  natu- 
rally result  in  the  entire  loss  of  the  property  abandoned 
to  the  risk,  so  the  average  remuneration  shall  correspond 
to  and  be  measured  by  the  degree  of  loss.  (Jaa)bsen 
8ea  Laws^  346 ;  Weshett  Ins.  foL  ed.  tiUe^  General  Ave- 
rage, Jettison;  Abbott,  ed.  1829, 348;  ZKent^Zded.  232.) 

This  reference  to  the  foundation  of  the  law  of  general 
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ayenge  is  snffideiit  to  indicate  that  the  appHcation  of 
its  roles  and  prinoiplesbj  the  Supreme  C!ourt  of  this  State 
(9  Johns.  JR.  9)  is  in  restraint  of  the  exalted  and  com- 
prehensiye  equity  it  is  designed  to  accomplish  in  cases  of 
common  perils  wherein  the  property  of  one  is  sacrificed  to 
promote  the  safety  of  others  standing  in  equal  ezpoeurt. 

Had  the  counsel  then  succeeded  on  this  argument  in 
raising  a  doubt  whether  the  conclusions  of  the  Supreme 
Court  (13  Peters^  369)  were  in  conformity  with  anteced- 
ent adjudications  or  usages  on  this  subject,  the  doctrine 
of  that  decision  supplies  the  more  satis&ctory  exposition 
of  this  important  branch  of  maritime  law,  and  gives  a 
rule  eminently  adapted  to  the  exigencies  of  commercial 
navigation. 

Independent  of  this  acquiescence  in  the  soundness  <rf 
the  views  of  the  Court  in  that  case,  I  should  feel  bound 
to  conform  to  its  expositions  of  the  general  princifdee 
and  rules  applicable  to  average  claims,  although  the 
particular  hcts  of  this  case  may  be  shown  not  to  be 
exactly  coincident  with  those  on  which  that  judgment 
was  founded  The  leading  feature  of  that  case  em- 
bodies the  principle  which  controls  this.  But  even  if 
it  could  be  demonstrated  that  the  conclusions  of  the 
Supreme  Court  were  speculative  and  hypothetical,  the 
solemn  enunciation  and  sanction  of  a  rule  of  maritime 
law,  by  that  high  tribunal,  would  be  a  guide  and  light 
I  should  not  fail  to  follow  in  the  administration  of  that 
law  in  this  Court 

In  commercial  and  maritime  questions,  the  Federal 
Courts  are  not  governed  by  the  jurisprudence  of  par- 
ticular States,  but  by  the  general  prindples  and  doo- 
trines  of  commercial  law,  or  the  law-merdiant  (JSko^ 
V.  2V«ws  16  Peten,  1.) 
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I  shall,  therefoi^  hold  Mae  libeUa&t^  rqpreeeutuig 
the  rights  of  the  owners  c^  the  dup,  is  entitldd  to  coa^ 
trtbutioiBB  on  generel  average  upon  her  valuer  at  the 
{daoe  of  loss,  notwiUistatiding  Ab  was  totally  lost  hj 
the  etramdiDg.  The  act  was  yolimtarify  done  by  the 
Biflfitw  with  a  view  to  the  safety  of  the  cargo  alone. 
They  are  entitled  to  contribution  toward  the  bss,  from 
all  that  was  saved^  including  oargo  and  fireight  The 
diip,  cargo  and  freight  are  to  be  estimated  at  their  full 
▼alue,  at  the  place  of  stranding.  That  value  will  be 
ascertained  on  the  adjustment  of  the  average  by  appro- 
priate proof  The  inrcHoes  and  bilk  of  lading  will  be 
lecmvedas  evidence  of  the  viJue  of  the  cargo  at  die  place 
of  purchase  and  shipment,  and  the  policies  may  be  oour 
suited  as  evidence  conducing  to  prove  tbewi^  of  the 
ship  at  the  port  of  departure^  and  ihe  value  of  the  freight 
lost  (3  Kent,  167;  Abbott,  607;  2  Oondy'sMa^AaU^ 
61B.)  But  additional  evidence  of  the  value  must  be 
{»roduced.  The  principles  governing  the  valuation  be- 
tween assured  and  assur^rsi  are  not  conclusive  in  eases 
of  average,  because,  in  the  first  instance,  the  policy  is 
the  common  act  of  the  parties  in  interest,  and  may  estop 
aD  question  as  to  valuation,  whilst  on  general  average 
interests  are  l^rought  in  which  are  not  ccmtroUed  by  the 
pdicy.  Still  I  Uiink  the  policies  may  be  admisoble 
befiire  the  adjusters  as  auxiliary  proof  of  the  value  oi 
tbe  Elhipi  cargo  or  freight 

The  decree  will  be  drawn  up  in  ocOTsepondeoee 
tviih  this  ^oiflk%  and  all  questions  of  law  wbkh  may 
properly  be  raised  <m  the  proceedings  of  the  ad- 
justmi  uodeor  it,  may  betoought  fioo^wardfor  consid^ia- 
tion  on  the  coming  in  of  the  adjustm^it  or  auditor's 
report. 
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Tbe  JdUowiiig  deone  was  adopted  b7  the  Govt  and 
eoterad  in  tiie  oanae  : 

Xhiscaee  having  been  heard  upon  the  pleadings  and 
prcK^  and  haying  been  argued  bj  Mr.  Sedgwick  for 
the  libeUantfl^  and  hj  Mr.  Lord  for  the  claimants,  and 
due  deliberation  being  had  in  the  premises,  it  is  con- 
sidered bj  the  Court  that  the  libellants  are  entitled  to 
recover  against  the  claimants  and  against  the  proceeds 
of  the  cargo  owned  bj  them,  and  saved  from  the  wreck 
of  the  ship  (George,  a  contributory  part  in  general 
average,  in  the  proportion  the  value  of  the  cargo 
saved  bore  to  the  cdfrgo  on  board  paying  freight    And 
it  is  further  considered  by  the  Court,  that  the  libellants, 
for  liie  purpose  of  such  contribution,  are  entitled  to 
have  the  ship  and  freight  valued  at  the  sums  respect- 
ively named  m  the  pc^cies  in  the  pleadings  mentioned, 
deducting,  in  reqpect  to  the  ship,  a  reasonable  allowance 
for  wear  and  tear  on  the  voyage  up  to  the  time  of  the 
disaster,  and  all  sums  received  on  sale  thereof,  or  any 
partrof  her  tadde  or  apparel  at  the  place  of  wreck  or 
elsewhere.     And  it  is  further  considered  by  the  Court, 
that  the  goods  of  the  claimants  saved  pay  contribution 
according  to  the  prices  at  which  the  same  were  sold  at 
NaflNm,  (the  plaee  of  the  stxanding,)  deducting  there- 
from salvage  and  othw  necessary  charges;  and  if  it  be 
found  that  such  priioes  are  below  the  average  invoice 
prices  of  sudbk  goods,  or  the  valuation  thereof  in  the 
poHeiea  of  insurance,  that  then  the  residue  of  the  cargo 
p^^ing  freight  be  valued^  for  the  purpose  of  adjusting 
Ae  average  contribution,  at  the  same  rate  or  proper- 
timt    And  it  isordered  by  the  Court,  that  it  be  referred 
to  the  derk,  (or  to  an  auditor  to  be  named  or  desig- 
nated by  eoDsent  of  the  proctors  of  the  respective  par* 
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ties,)  to  adjust  and  state  the  average  contribation 
against  the  claimants,  conformably  to  the  principles  of 
this  decree,  and  that  on  such  reference,  the  testimimj 
used  in  this  cause,  and  such  other  eyidence  as  may  be 
pertinent  and  competent,  may  be  offered  by  either 
party,  subject  to  all  legal  objection& 


The  Stbah  Ferry  Boat  Reubf. 

la  AH  Mtion  for  a  eoUuion  between  two  steam  veMels,  the  proeeonting  ▼« 

most  proTe  she  need  all  proper  preoautions  and  measares  to  prevent  it 
She  eannot  sustain  the  aotion  merely  by  eonTieting  the  other  steamer  of  &e|^ 

genee  or  ianlt  in  her  movements,  which  eondaeed  to  the  eoUision. 
A  steamer  eoming  npon,  or  erossiDg  the  track  of  ferry  boats,  plying  npon  the  East 

Riyer,  between  Kew-York  and  Brooklyn,  is  bound  to  special  watohftilneas  not 

to  interfere  with  their  coarse,  or  impede  their  paasageiL 
Long  experience  has  demonstrated  the  importance  to  the  protection  of  vessels 

navigating  ap  and  down  the  East  River  to  hold  to  the  centre  of  it,  as  nearly  as 

may  be,  and  it  is  cnlpaUe  condnct  to  move  a  steam-tog  firom  place  to  plaee,  by 

ranningher  tlong  near  the  ends  of  the  piera 
Hie  master  of  the  tng  is  bound  to  put  her  out  into  the  stream,  so  as  to  disclose 

eleerly  her  position  and  direction. 

This  was  a  cause  of  collision  between  two  steamboata 
The  libel  charges  that  the  tug-boat  Jacob  Bell,  on  the 
26th  of  April,  1844,  left  her  moorings  at  Pier  No.  20, 
East  Riyer,  between  8  and  9  A.  M.,  to  proceed  to  Pier 
No.  23,  East  River,  alongside  the  ship  Cambridge,  a 
distance  of  about  six  hundred  feet ;  that  she  had  passed 
the  ferry  slip  at  Fulton-street,  and  had  lapped  twentj- 
fiye  feet  on  the  ship  Cambridge;  that  the  steamer 
Relief,  plying  as  a  ferry  boat  between  Brooklyn  and 
New-York,  was  coming  rapidly  across  the  nrer  fircna 
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Brooklyn ;  the  Jacob  Bell  being  out  of  her  traclr,  the 
Relief,  through  negligence  and  carelessness,  was  ran 
against  the  Jacob  Bell,  inflicting  serious  injuries  to  her 
damage  of  more  than  $300. 

The  answer  interposed  by  the  President  of  the  New- 
York  and  Brooklyn  Union  Ferry  Company  alleges, 
that  the  Belief  was  at  the  time  proceeding  on  the  usual 
and  proper  course  across  the  river,  to  the  New-York 
side,  in  her  employ  as  a  ferry  boat,  the  tide  being  ebb ; 
tiiat  the  Relief  being  about  300  yards  from  the  ferry  slip 
where  she  was  to  land,  and  the  tug  at  the  time  moving 
up,  a  considerable  distance  west  of  the  west  pier  of  that 
slip,  instead  of  steering  out  into  the  river,  and  passing 
astern  of  the  Relief^  or  stopping  below  or  at  the  pier, 
so  as  to  allow  the  Relief  to  pass  on  into  the  ferry  slip, 
as  she  ought  to  have  done,  ran  directly  ahead,  attempt- 
ing to  pass  between  the  bow  of  the  Relief  and  the  east 
pier  of  the  slip ;  that  the  wheels  of  the  Relief  were 
thereupon  immediately  reversed,  and  every  effort  made 
to  avoid  coming  into  collision  with  the  Jacob  Bell ;  but 
that  the  Bell,  continuing  her  course  directly  ahead,  and 
the  ebb  tide  drifting  the  Relief  down  the  river,  the  Bell 
came  in  collision  with  her,  (still  backing  water,)  when 
the  bows  o(  the  Bell  were  opposite  to  the  east  pier  of 
the  said  ferry  slip ;  that  the  collision  might  have  been 
avoided  by  timely  or  proper  exertion  on  board  the 
BeQ,  and  was  wholly  occasioned  by  negligence,  igno- 
rance or  misconduct  in  navigating  her ;  that  the  Relief 
was  a  staunch,  heavily-timbered  boat,  and  was  injured 
by  the  collision,  costing  $46  to  repair  her,  besides  loss 
of  time,  &a 

The  fisKsts  are  sufficiently  stated  in  the  opinion  of  the 
Court 
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Mr.  PkO^  OmOton,  for  tba  UUUnti. 
Mr.  Boehw^U,  for  the  dumanta 

Brts,  J. — ^The  wgument  in  this  oanae  has  been 
mainly  limited  to  a  loritical  examinatioii  of  the  ckaliiBg 
<^uni(m0  of  witnesses,  and  the  rariant  version  of  the 
fibota  stated  by  them.  Upon  a  car^iil  ocmsideration  of 
the  yolqimnons  and  oontradictorj  evidanoe  prodneed 
by  the  parties,  I  find  the  prepondeianoe  of  prooii 
eatlfcMiflhes  these  particolars. 

That  the  Belief  was  on  her  route  from  one  feny  8lq» 
to  the  opposite  one,  and  one-third  ot  one-half  the  dia- 
taftoe  across  the  rirer  when  the  Jacob  B^  waa  put 
in  motion,  from  her  berth,  at  Pier  Na  80,  on  the  New* 
York  side  of  the  riyer ;  the  tide  was  ebb. 

The  Bell  put  off  frx>m:h^  berth  into  the  river  wai&r 
€atmAj  to  clear  the  dockS)  and  then  run  directly  xsp 
towards  Pier  No.  23,  with  a  light  steam  and  alow  motion. 
By  the  ordinances  governing  the  New-Tork  £earriea  and 
ferry  slips,  it  is  declared  the  duty  of  all  vessels  to 
fnroid  incommoding  or  obstrocting  the  f&trj  boats 
making  tl^  passages,  and  such  is  the  known  usage  in 
navigating  vessels  on  or  across  the  line  of  the  ferry. 

The  pilot  of  the  Jacob  Bell,  on  this  occasion,  did  not 
observe  the  BdUef  until  the  boats  were  so  near  eaeh 
other  as  to  threaten  an  immediato  coUisioiii  and  then 
called  out  to  the  Belief  to  back  her  engine  and  kaep 
out  of  the  way. 

In  paint  of  {act,  ^e  engine  of  the  Belief  had  been 
reversed  and  was  working  back  before  such  call  waa 
nade ;  the  estimate  of  the  distance  of  the  two  boats 
apart  at  that  time  rests  only  on  hasty  conjecture,  and 
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Mimot  be  relied  upoa  a«  ^^^niniDg  it  ••  on^  huih 
chred  or  three  himdredjaards;  but  the  effect  of  the  beck 
action  of  die  eogiiie  of  the  Rdief  affi»rds  veeson  to  siip- 
poee  that  if  a  like  direction  had  been  given  the  engine 
of  the  Bdl  at  the  saaae  time,  the  odlisiony  if  not  avoid- 
ed)  would  have  been  ao  Ught  as  to  ooeaami  little  or  no 
damage. 

When  the  engine  of  the  Bdief  was  revereed*  the 
Bdl  had  not  passed  the  west  pier  q£  tike  ferry  dip 
Ka  21^  and  without  checking  her  aigine,  eontinned 
dbeetlj  ahead.  When  the  boats  stmdE,  the  Befief  had 
no  headway  from  her  engine,  and  waa  carried  down- 
waids  by  the  drift  of  die  tide.  The  {dace  of  ooUiaion 
waa  ofposiie  the  east  pier  of  the  ferry  aHp,  whidi  is 
Fia  No.  22,  the  next  {nar  westward  from  the  ship 
Oambridge,  whidi  lay  at  Pier  No.  23. 

An  reasonable  and  practicable  efforts  were  made  on 
ike  Belief  to  avdd  the  coIMfflon  when  it  wasdiaeov^ed 
that  thetng  waa  going  xmder  her  bows,  and  wonM  cat 
bar  off  the  entranoe  to  her  aHp,  betwemi  Piers  21  and 
22.  This  snmmary  of  the  fftcts  diows  that  premier  pre- 
oantiim  was  not  naed  on  board  the  B^  in  nandgating 
har  on  the  ocoaskm,  and  that  the  coUision  occnrred  hy 
means  ci  her  fiudt  or  iaattenticMi.  This  conchision  of 
fust  is  snffident  reason  for  the  rcgecticm  of  the  libd* 
lai^^  action,  as  upon  die  nndispnted  doctrines  oi  the 
laws  of  navigation,  the  prcaeoatii^  vesisdi  must  prove 
hatadf  dear  of  iiult,  and  also  establish  cn^palde  neglect 
or  actnil  aaisfeasance  againat  the  odier,  in  order  to 
maMtain  a  suit  for  injioies  by  odlisicm.  So,  also,  if 
tbere  were  findt  or  want  of  oare  on  bodi  sides,  or  no 
fink  on  rither  side,  the  action  mnst  fiuL  (3  Kent,  299.) 
Jndge  Story  remazks,  that  in  aU  cases  of  collision  the 
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tnential  question  is,  whether  proper  measares  of  pre- 
caution are  taken  by  the  vessel  which  has  unfortunatelj 
ran  down  the  other.     (Story  on  Bailments^  §§  6,  11.) 

These  elementary  principles  of  the  law  bar  the  right 
of  action  in  this  case,  and  it  would  not  be  requisite  to 
motive  the  decision  with  any  particularity,  except  to 
give  prominency  to  a  feature  in  this  case,  which  is  of 
higher  general  importance  than  the  special  merits  of  this 
action  or  defence. 

The  case  brings  to  view  the  rights  of  ferry  boats  to 
an  undisturbed  passage  between  thdr  landing  placeSi 
in  the  performance  of  their  duties  in  that  capacity,  as 
a  species  of  privilege  or  immunity  not  accorded  to 
other  vessels.  It  is  strenuously  denied,  on  the  part  of 
the  libellants,  that  ferry  boats  have  any  privileges  of 
navigation  not  common  to  all  other  vessels,  'the  &cts 
in  this  case  do  not  present  that  specific  point  for  adju- 
dication, but  it  calls  upon  the  C]!ourt  to  notice  that  th« 
steam-tug  was  put  off  fix)m  her  berth  and  pursuing  hw 
business  on  this  occasion,  directly  adjacent  to  the  line 
<Mr  track  run  by  the  ferry  boats,  and  that  their  tran- 
sits at  that  ferry  are,  with  but  a  veiy  few  minutes  in* 
terval  of  time,  in  constant  continuance  during  the  day. 

Whilst  the  rapidity  of  the  currents  in  the  East  River, 
the  numerous  craft  of  all  classes  passing  its  waters,  and 
the  safety  and  lives  of  great  numbers  of  persons  con- 
veyed in  the  ferry  boats  on  every  trip,  exact  the  ut- 
most vigilance  and  circumspection  in  the  navigation, 
the  same  considerations  require,  in  reason  and  law,  that 
other  vessels  approaching  the  track  of  these  boati| 
under  such  notorious  warning  of  the  probability  d! 
their  being  also  upon  or  near  it,  should  be  conducted 
with  extreme  watchfulness  and  precaution,  so  as  not  to 
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impede  the  r^gtdar  nmniDg  of  the  ferry  boats,  or  en- 
dangar  the  passengers  oonyeyed  in  them;  and  the 
dty  goTemment,  which  possesses  fnll  power  over  the 
snbject  by  its  ordinances,  interdicts  all  obstructions  to 
the  free  course  of  ferry  boats.  Long  experience  has 
demonstrated  the  importance  to  the  protection  of  vessels 
navigating  the  East  River  in  that  vicinity,  to  require 
steam  ve^els  to  keep  as  near  as  possible  to  the  centre 
of  the  stream  in  passing  up  and  down  it,  and  the  gen- 
eral usage  conforms,  in  a  great  degree,  to  that  necessity. 
A  special  law  may  still  be  demanded  to  give  full  effect 
to  this  requirement 

The  custom  and  usage,  although  serviceable  in  keep- 
ing moving  vessels  away  from  shipping  moored  along 
the  piers  and  near  the  shore,  and  also  in  unmasking 
them  from  the  cover  of  the  docks  and  vessels  in  or 
adjacent  to  the  slips,  has  yet  a  more  beneficial  applica- 
tion to  the  navigation  of  ferry  boats  from  the  New- 
Yoi^  and  Brooklyn  shores,  on  the  numerous  ferries 
between  those  cities,  it  being  indispensable  that  the 
exit  from  and  entrance  into  the  ferry  slips  should  not 
be  checked  or  embarrassed  by  the  presence  of  other 
vessels  passing  close  to  them. 

Tn  this  instance,  had  the  master  of  the  tug  exercised 
the  watchfulness  his  position  and  action  demanded, 
he  could  not  have  failed  to  discover  his  exposure  to 
collision  with  the  approaching  ferry  boat,  and  might 
easily  have  used  the  means  of  avoiding  it ;  or  i^  in- 
stead of  hugging  the  wharves  in  his  evolution^  he  had 
gone  out  openly  into  the  stream,  he  would  have  afforded 
the  ferry  boat  opportunity  to  escape,  or  lessen  the  dan* 
ger  of  a  nieeting  on  her  track. 

I  think  the  evidence  shows  the  collision  was  occa- 
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rioned  by  the  culpable  inattention  of  those  mana^g 
the  Jacob  Bell,  and  that  according^  the  libd  mtutt  be 
dismiflsed,  withcosta 


The  Bark  Gentlemjln. 

A  ihip  St  not  Answerabk  for  damages  to  a  periahablo  cargo  oeeaaioaed  by  an 
wnmany  protra«t«a  voyige,  wikii tha  d«l«y !•  owing  totiio  fealtoCtka 
maitar  or  owner. 

Tliat  a  voyage  between  partionlar  ports  is  nsnally  performed  within  a  specified 
period  of  time,  is  not  a  dromnstanee  which'  of  itsdf  imports  enlpablo  negli- 
fsoee»  or  waatof sUB,  or  eoa^etsoey  in  tha  eww  of  •  rmmA  whi^  oaeapte 
double  that  time  in  making  it 

tha  &et  that  a  cargo  of  raw  hides,  shipped  in  good  order  on  the  west  coast  of 
Afriaa  the  Sd  of  Oolober,  and  transported  to  Kow-Tofk  in  the  hold  of  tha 
Tsssal,  unexposed  to  tha  atmo^>here,  arrirad  there  tha  ISth  of  Jaauaiy  fol- 
lowing, iigured  by  heat  and  worms,  is  competent  evidence  to  proye  the  dam- 
age WM  caused  by  tha  long  continnaace  of  ^  Toyage^ 

U  is  abreaah  of  tha  warranty  of  seaworthinass  fcr  a  ▼easel  to  laara  har port 
of  lading  abroad,  or  any  intermediate  rstnm  port»  with  a  crew  inadequate  t* 
man  or  sail  her. 

Iha  aat  is  not  Jwtiiied  if  it  be  axeeedittgly  dittoidt  or  ayea  impoaAla  to  pio- 
oureeompetent  hands  to  man  har.  Tha  obligation  to  supply  a  aoOaisiiterew 
is  absolute  on  the  owner  and  master,  and  continues  during  the  voyage. 

An  unusual  procrastination  of  a  voyage  is  not,  in  itself,  evidence  of  incompetency 
in  tha  araw  to  navigate  the  vassal,  but  it  is  admisiiUa  iaoofrobonrtMnt  of  tha 
opinion  and  Judgment  of  witneaMs  that  tha  crew  was  insufficient  for  tha  se1^ 
vice. 

Tha  taatioKMiy  of  »  «ew  to  iMr  own  good  haakh  and  bodily  ability  whai  tiiey 
left  port»  is  adequately  rebutted  by  proof  that  they  had  been  in  tha  iMMpkal 
sick  with  a  malignant  fever,  and  shortly  after  rejoimng  the  ship  had  a  reli^paa 
at  aaa,  aiid  beeama  totally  disabled  to  saift  tha  vesseL 

A  aargo  of  raw  hides  is  liable  to  speedy  deterieralion  from  worbb  and  tiia  md» 
Aned  heat  of  the  vessel  in  a  hot  climate^  but  can  be  essentially  protected  from 
'  tnch  ii^uries  by  being  beaten  or  ventilated. 

Whan  a  vassal  se  lades  put  into  Oape  da  Yard  Uands  baeaaaa  of  imsaawoftfa^ 
naM»  and  wm  there  detained  thirty  days  for  thatcause^H  wmev^fM^  u^ 
ligence  in  the  master  not  to  use,  during  such  detention,  proper  means  for  tha 
kofharaarga 
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WlMBpttiktixBotiM^lbrte  Mtrwy  of  »  Mifo^  te  OmH  ipffl  Ml  tdipl 
Any  toppoMd  one  at  tlie  proper  time,  nor,  if  the  ▼•!«•  oi  Uie  oargo  it  knmd 
greaUr  «i  mioh  period  tLan  «i  that  of  iUaetiud  Miyety,  award  the  dUrereaee 
idamageitatfceAippwHL 

Qinrv/  Wlietk«raBaatieBMifM»iriniiebyili4»p<nagaiBaiaT«aMltor60OT«r 
baek  an  oTopajmeBt  of  frei^t  made  by  tbem  to  tlie  maater. 

John  AnOum  and  W.  JBrneraon^  for  libelants. 
D.  Lardj'Jr.^  for  claimant 

This  was  an  action  in  rem  to  recover  damages  for 
breach  of  a  charter-party  given  in  this  port  May  13^ 
1842,  for  one-half  the  vessel. 

The  voyage  agreed  upon  was  '^  fix>m  the  port  of 
New-Toik  to  one  or  more  ports  on  the  west  coast  of 
Africa,  and  back  to  New-Tork  direct,  or  via  the  Cape 
de  Yerd  Islands.'' 

The  vessel  was  to  take  out  and  bring  back  cargo, 
and  be  paid  $400  per  month  for  the  voyage.  The 
diarter-party  contained  the  nsual  stipulations  that  the 
owners  should  man  and  find  the  vessel,  keep  her  in  re- 
pair, kc 

It  is  unnecessary,  in  considering  the  points  in  diq)nte 
in  the  cause,  to  detail  minutely  the  course  and  incidents 
of  the  voyage.  A  succinct  summaiy  of  hcts  will  bring 
out  an  that  is  material  to  be  stated.  The  libel  makes 
numoouB  allegations,  and  the  parties  on  both  sides 
went  into  a  wide  range  of  proofe,  neither  of  which  are 
important  to  an  understanding  of  the  quettiiocis  decided 
by  tiieOourt 

The  vessel  sailed  from  this  port  under  this  charter, 
June  13,  1842,  with  cargo  belonging  to  the  Hbdlants 
on  boi^  to  be  sold  fix>m  the  vessel.  She  touched  at 
ports  in  tiie  Cape  de  Yeid  Islands,  where  she 
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of  part  of  her  cargo.  The  remainder  of  it  was  sold  on 
the  coast  of  Africa,  and  she  reached  Gambia  about  the 
•first  week  in  September,  ready  to  receive  the  home 
cargo.  There  was  laden  on  board  her,  at  that  port,  over 
60,000  lbs.  of  hides,  consigned  to  the  libellants ;  and 
she  made  sail  for  this  port  with  the  cargo,  October  2, 
1842.  She  put  into  Buena  Vista,  in  the  Cape  de  Verd 
Islands,  on  the  13th  of  October,  on  account  of  sickness 
of  the  crew,  and  their  insufficiency  to  navigate  the  ves- 
sel, and  for  no  other  necessity  of  the  ship  or  voyage. 
She  remained  there,  for  the  same  reason,  until  November 
18th,  when  she  left  for  New- York,  but  stopped  the  19th 
at  St  Jago,  to  obtain  more  hands,  where  one  hand  was 
procured  from  a  Portuguese  vessel ;  and  the  consul  put 
on  board  her  three  to  be  taken  home.  So  manned,  she 
departed  again  for  New- York,  and  arrived  off  this  port 
January  4th,  but  was  blown  off  by  stress  of  weather, 
obtained  a  pilot,  and  put  into  Newport  for  shelter,  and 
did  not  get  into  New- York  until  January  18th. 

The  hides  shipped  at  Gambia  were  greatly  deterio- 
rated by  long  confinement  on  board  in  a  dose  hold,  and 
by  worms  and  otherwise. 

It  appears,  from  the  evidence,  that  a  few  days  after 
the  arrival  of  the  vessel  at  Gambia,  the  crew  were  taken 
sick  with  the  coast  fever,  and  between  the  15th  and 
24Ui  of  the  month,  all  the  men  and  both  maies  were  re- 
moved from  the  vessel  to  the  hospital  They  left  the 
hospital,  and  returned  on  board  the  27th,  28th  and 
29lh  of  September.  They  were  very  importunate  to 
get  back  to  the  vessel,  and  were  permitted  to  return 
against  the  opinion  and  advice  of  the  physician.  They 
were  exceedingly  reduced  and  enfeebled  by  the  effects 
of  the  fever  and  confinement     There  is  testimony  that 
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the  physician  was  of  opinion  they  would  experience  a 
relapse  of  the  disease  if  they  attempted  to  work  the 
ship.  In  the  judgment  of  other  witnesses,  they  were 
wholly  unfit  for  the  service.  But  the  men  themselves 
testify  they  were  able  to  do  duty,  and  it  was  also  in 
evidence  iJiat  the  physician  said  the  men  had  better  go 
on  board,  and  leave  the  coast,  and  that  by  proper  care 
of  themselves  they  might  be  in  a  better  condition  than 
to  continue  at  Gambia.  The  cargo  was  put  on  board 
by  natives  of  the  coast,  the  crew  being  in  the  hospital, 
and  disabled  by  sickness  from  assisting.  One  or  two 
of  the  men  experienced  a  return  of  the  fever  soon  after 
leaving  the  coast,  and  all  the  crew  were  again  at- 
tacked with  it  at  sea,  and  became  so  exhausted  and 
feeble  that  they  were  incapable  of  continuing  the  voy- 
age. The  master  being  taken  sick,  also,  the  vessel  put 
into  Buena  Vista,  because  of  the  unfitness  of  the  crew 
for  service,  and  for  that  cause  alone. 

It  was  proved  that  raw  hides  shipped  from  the  coast 
usually  begin  to  suffer  injury  from  worms  and  close 
stowage  in  thirty  days  after  laden  on  board;  but  if 
opportunity  is  afforded  for  doing  it,  they  may  be,  in 
a  good  measure,  preserved  from  serious  damage,  by 
opening  the  hold,  and  exposing  them  to  the  atmosphere, 
or  by  beating  them.  It  was  in  evidence  that  the  mas- 
ter opened  the  hold  in  Buena  Vista,  and  became  aware 
of  the  perishing  condition  of  the  hides.  It  was  also 
proved  that  forty  days  was  a  customary  and  reasonable 
period  for  a  voyage  from  the  west  coast  of  Africa  to 
this  port,  at  that  season  of  the  year,  and  in  vessels  of 
that  clasa 

Bbtts,  J.— The  libellBints  place  their  claim  to  dam- 
VoLIL  8 
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ages  in  this  action,  substantially,  upon  two  grounds : 
First,  the  procrastination  of  the  voyage,  by  which  the 
arrival  of  the  vessel  at  her  port  of  destination  was  re- 
tarded to  the  season  notoriously  sickly  upon  the  coast, 
and  beyond  the  proper  period  for  shipping  hides  for 
this  market,  thereby  exposing  the  crew  and  cargo  to 
perils  they  would  not  have  incurred  had  the  run  out 
been  made  within  a  reasonable  time,  and  also  delaying 
the  arrival  of  the  cargo  in  this  port  until  the  market 
for  its  sale  had  gone  by ;  and  secondly,  the  taking  of 
the  cargo  on  board  at  Gambia,  and  leaving  port  with 
the  vessel  not  in  a  seaworthy  condition. 

In  my  opinion  the  first  proposition  does  not,  in  the 
whole  or  any  of  its  parts,  rest  upon  a  legal  basis.  It 
must  be  merely  matter  of  hypothesis  and  conjecture 
whether  the  prolongation  of  a  voyage  is  owing  to  the 
want  of  seamanship,  diligence  or  judicious  conduct  in 
the  oflScers  or  crew.  So  many  natural  causes  control  the 
event  of  voyages,  that  no  law  giving  them  proper  di- 
rections can  be  deduced  from  experience,  analogy  or 
tiie  intrinsic  character  of  the  employment  To  render 
shipmasters  or  owners  responsible  for  a  matter  in  its 
nature  so  fortuitous,  there  must  be  connected  with  it 
some  culpable  act  of  omission  or  commission  on  their 
part  There  has  been  no  evidence  produced  in  this 
case  showing  negligence  or  misconduct  in  the  fitment 
or  management  of  the  vessel  on  her  outward  voyage, 
and  it  must,  therefore,  be  regarded  matter  of  chance 
whether  the  run  was  made  in  forty,  or  occupied  seventy 
days,  and  was  terminated  at  a  healthy  period  best 
adapted  to  the  business  of  the  vessel,  or  extended  to 
the  known  sickly  season  of  the  coast,  and  one  most  un- 
fikvorable  to  the  objects  of  the  voyage.     The  same  ob- 
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servatioDS  apply  to  the  passage  of  sixty  days.  fix>m 
Buena  Vista  to  the  port  of  discharge,  with  the  consider- 
ation in  favor  of  the  last,  that  two  men  were  lost  at  sea 
after  leaving  St  Jago.  It  is  a  common  incident  of 
navigation  that  vessels  commencing  voyages  under  cir- 
cumstances equally  fitvorable,  in  equipment  and  capa- 
cities of  crew  and  vessels,  at  the  same  time  vary  in 
their  despatch  in  proportion  as  large  as  the  difference 
between  forty  days  and  the  period  of  the  outward 
or  homeward  run  on  this  voyage ;  and  in  respect  to  the 
outward  voyage  in  this  case,  there  is  no  evidence  of 
unusual  delay  with  the  vessel  after  reaching  the  Cape 
de  Yerd  Isliuids,  as  she  was  then  occupied  in  selling 
the  cargo  there  and  along  the  coast 

It  appears  to  me  that  the  libellants  have  established 
the  responsibility  of  the  ship  for  damages  upon  the 
other  ground  of  complaint,  both  for  the  want  of  sea- 
worthiness in  the  vessel,  and  culpable  negligence  of 
the  master  in  keeping  the  cargo  of  hides  confined  below 
deck,  whilst  the  vessel  was  lying  at  Buena  Vista,  from 
the  13th  of  October  to  the  18th  of  November,  without 
ventilating  or  beating  them,  or  using  any  precautions  for 
preserving  them  from  the  perils  of  the  climate,  and  those 
to  which  they  were  specially  liable  in  their  then  condition. 

The  owner  was  bound  to  keep  his  vessel  seaworthy 
during  the  voyage,  and  it  is  a  cardinal  requisite  to  the 
fulfilment  of  tiie  obligation,  that  she  shall  be  furnished 
with  an  adequate  number  of  persons  of  competent 
skill  and  ability  to  navigate  her.  (Abbott,  ed.  1829, 
222;  ZKent,  203-6;  lb.  287;  Stlvav.  Low,  1  Johm. 
Oases,  184;  W.  Lanahan  v.  The  U.  Ins.  Oo.,  1  PeUrs, 
183;  Tayhry.  LoweU,  3  Mass.  331;  Merchants'  Ins. 
Oo.  V.  Olapp,  11  Pick.  66.) 
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Tkis  responsibility  does  not  apply  to  casualties 
occorring  fix)ni  sickness  or  accidents  at  sea  which  dis- 
able the  crew ;  but  it  includes  the  a>ndition  of  the 
ship  when  she  leayes  a  foreign  port,  and  espedally  her 
port  of  lading  and  departure  with  a  home  cargo, 
equally  with  that  with  which  she  enters  upon  the  voy- 
age. (Ptdnamr.  Hood^  3  Mass.  481 ;  Kimball^.  Tucker^ 
10  Ifoaa.  192.)  The  obligation  is  not  disdiiarged  be- 
cause it  is  found  difficult  or  even  impossible  to  procure  a 
oompetent  crew  at  the  place.  The  ship  assumes  that  risk 
abroad  as  well  as  at  home.  She  would  accordingly  be 
diargeable  to  the  same  extent  with  a  violation  of  her 
warranty,  by  sailing  insufficiently  manned  homeward 
from  a  foreign  port,  as  in  entering  upon  a  voyage  at 
her  home  port,  unseaworthy  in  that  respect 

The  evidence  seems  to  me  to  leave  no  room  for  ques- 
tion that  the  vessel  sailed  from  Gambia  with  a  crew 
wholly  inadequate  to  her  safe  navigation.  The  testi- 
mony of  the  men  themselves,  who  manifest  the  most 
marked  solicitude  to  prove  their  own  good  health  and 
competency,  leaves  little  room  to  doubt  that  they  were 
at  the  time  scarcely  more  than  convalescing  from  the 
dangerous  illness  which  they  had  endured,  and  were 
disqualified  iov  undertaking  the  charge  of  the  vessel  at 
sea;  and  I  consider  it  credibly  proved,  that  the  physi- 
cian th^e  gave  the  master  to  understand  that  as  his 
opinion.  The  opinion  of  other  witnesses  that  the 
crew  were  incompetent  to  man  and  sail  the  ship  is  cor- 
roborated by  the  immediate  result  of  their  undertaking 
to  do  it  Some  of  the  men  were  taken  down  again  with 
the  fever  four  days  after  leaving  Gambia  Eiver,  and  the 
whole  crew  went  into  Buena  Vista,  after  being  out  thir- 
teen days,  sick  and  enfeebled  to  such  a  degree  as  to  be 
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unable  to  continiie  the  vojrage.  The  mn  from  Gam- 
bia to  tlie  Cape  de  Yerd  IsUnds;  with  a  crew  soffioiait 
to  man  and  work  her,  wonld,  it  appears,  ordintxily  be 
made  in  three  days.  The  ship  was  thirteen  days  m 
performing  it,  and  althongh  that  feict,  as  before  sog- 
gested,  is  not  sufficient  to  charge  the  owners  with 
damages  alleged  to  be  consequential  to  the  delay  and 
prolongation  of  the  voyage,  still  it  is  a  drcnmstance 
conducing  to  suj^rt  the  evidence  to  the  incompeteney 
of  the  crew  to  work  the  vessel  at  the  time  she  saiiad 
from  Gambia. 

The  ship  having  come  into  the  Ci^  de  Yerd  lah&ds 
from  necessity,  becaose  of  her  umeaworthiness,  the 
burden  of  proof  is  cast  upon  the  owner  to  show  that 
deficiency  was  removed  when  she  departed,  in  continu- 
ation of  her  home  voyage.  In  my  opinion  that  fitct  is 
not  satis&ctorily  established.  It  is  quite  evident,  upon 
the  proofi,  that  the  whole  thirty-three  or  thirty-£3ur  dafs 
detention  at  Buena  Yista  was  required  to  restore  tke 
crew  to  a  state  fitting  them  to  enter  upon  the  voyage 
again,  and  that  then  they  were  inadequate  to  navigate 
the  vessel  alone,  ^e  stopped  the  next  day  at  Si  Ja^ 
to  procure  more  hands,  and  the  evidence  no  way  olearly 
shows  Uiat  the  three  consults  men,  as  they  are  oaUed, 
obtained  there,  supplied  the  ship  a  competent  crew  for 
the  voyage.  Two  months  were  ccmsnmed  in  getting 
her  into  this  port,  and  six  weeks  in  bringing  her  to  the 
mouth  of  the  harbor.  But  this  additional  retardation 
of  the  vc^age  is  of  less  force  as  evidence  of  the  insafi- 
ciency  of  the  crew,  because,  in  the  course  of  it»  two  nma 
were  acddentally  lost  at  sea ;  and  the  owner  is  not 
responsible  for  consequential  damages  arising  fix>m;that 
event    In  view  of  all  the  fiurta  in  evidence,  howeveiv  I 
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nm  of  opinion  that  ikey  establish  a  breach  of  ike  obli- 
gation of  the  owner  to  keep  the  ship  seaworthy  on  her 
voyage.  Bat  I  am  not  prepared  to  say  he  is,  for  that 
cause  alone,  chargeable  with  all  the  injuries  sustained 
by  the  cargo.  But  I  think  the  testimony  fixes  culpable 
negligence  on  the  master  in  not  taking  proper  measures 
at  Buena  Vista  in  ventilating  the  cargo  at  least,  if  not 
also  haying  the  hides  beaten,  to  prevent  the  injurious 
action  of  the  worms  upon  them.  He  was  bound  by 
law  to  take  all  possible  care  of  the  cargo  during  ike 
course  of  the  voyage,  (3  Kenty  213 ;  ChirM  Merchant 
Seamen,  216;  Abbott,  ed.  1829,  132;  lb.  90,)  and 
knowing  his  cargo  was  of  a  perishable  nature,  and  had 
begun  to  deteriorate,  it  was  incumbent  on  him  to  take 
proper  precautions  for  its  preservation,  during  the  delay 
of  the  vessel  at  that  port,  especially  as  her  detention 
was  owing  to  his  fault  in  failing  to  furnish  her  an  ade- 
quate crew.  It  was  suggested,  on  the  argument,  that 
the  libel  claimed  no  special  damages  because  of  a  breach 
of  the  duty  of  the  master  in  this  respect  I  do  not 
remember  that  any  exception  was  taken  to  the  admis- 
sion of  evidence  on  that  subject,  and  if  it  was,  I  am 
inclined  to  think  the  allegations  of  the  libel  are  broad 
enough  to  comprehend  all  acts  of  non-feasance  or  mis- 
feasance on  the  part  of  the  master  or  owner  in  conduct- 
ing the  voyage,  which  tended  directly  to  produce  the 
ixguries  complained  o£ 

A  portion  of  the  hides  received  were  damaged. 
That  damage  is  at  the  risk  of  the  shippers  or  under- 
writers, and  is  not  to  be  regarded  in  this  action.  There 
is  a  difficulty  in  discriminating  that  damage  clearly 
from  the  injuries  caused  by  worms.  But,  in  my  judg- 
rnent^  the  fiBur  effect  of  the  proofe  is,  that  at  least  25 
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per  cent  of  the  loss  is  aacribable  to  the  latter  cause. 
I  shall,  accordingly,  fix  that  as  the  rate  of  allowance  to 
the  libellants,  and  order  a  reference  to  ascertain  the 
valne  upon  which  it  is  to  be  computed,  disconnecting 
this  injury  from  that  by  sea-damage. 

The  claim  for  compensation,  because  of  the  depressed 
state  of  the  market  when  the  hides  were  delivered, 
compared  with  its  condition  when  it  is  supposed  they 
ought  to  have  arrived,  rests  upon  inquiries  and  dates 
too  speculative  and  vague  to  be  made  safely  a  ground 
for  adjudging  damagea  No  time  was  stipulated  be- 
tween the  parties  for  the  delivery  of  the  cargo ;  and 
ihe  period  at  which  the  market  price  is  to  be  deter- 
mined must,  therefore,  be  fixed  upon  mere  hypothesis 
and  coigecture.  A  variation  of  a  week  or  even  a  day 
as  to  the  period  to  be  the  criterion  of  market  value, 
might  make  most  essential  difference  in  the  result 
That  demand  is  accordingly  rejected. 

The  libellants  also  claim  a  repayment  of  freight 
money  alleged  to  have  been  overpaid  to  the  vessel 
This  demand  is  not  made  a  point  of  contestation  in  the 
pleadings,  and  it  is  at  least  doubtful  whether,  if  clearly 
proved,  such  payment  could  be  a  lien  upon  the  vessel, 
or  that  any  remedy  could  «be  afforded  the  libellants  in 
this  action.     I  shall,  therefore,  reject  that  claim. 

A  decree  will  be  entered  for  the  libellants,  and  a 
reference  be  made  to  the  clerk  to  compute  the  amount, 
upon  the  principles  of  this  decision. 
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The  Babk  Joseph  Cunabd. 

Compreanng  ootton  in  a  cotton  preas  is  a  mere  Bbore  bosineis,  for  the  purpose  of 
arranging  the  bulk  for  more  oonvenient  carriage  and  stowage.  Tlie  expense 
of  the  wodc  is  so  Uen  on  the  ship  upon  which  the  ootton  i^  to  be  freighted,  and 
an  action  in  rmn  cannot  be  maintained  therefor.  • 

Neither  costs  of  adyertising  a  Teasel  for  sea,  portage,  nor  commissions  for  procuring 
freight^  wagea  of  steyedoree  or  lightermen,  are  Heat  on  the  ship^  suable  m  nm, 

A  special  agent  of  the  charterer  of  aship  cannot  charge  ezpeneea,  adyanceaor 
liabilities  incorred  for  the  ship  by  him,  in  that  capacity,  against  the  owners  or 
the  ship,  on  any  implied  obligation  of  the  owners  to  hhn. 

Where  the  master  of  a  ship  drew  a  bill  of  exdiange  npon  the  owmers,  in  fisTor 
of  the  agent  of  the  charterer,  for  disbursements  and  e^>enses,  the  drawee  hav- 
ing notice  that  the  master  was  instructed  by  the  owners  not  to  draw  such 
bais»  and  the  drawee  afterwards  negotiated  the  bill  to  the  KbeUants,  held, 
that  on  the  facts  the  debt  for  which  the  bill  was  drawn  was  no  lien  upon  the 
ship,  and  that  the  holders  could  not  maintain  an  action  in  rem  upon  it,  or 
stand  in  a  better  situation  than  their  endorser. 

The  mMiter  of  aTessd  cannot  bind  his  owners  for  repairs  or  siqppUea  to  Imt 
when  some  other  person  is  authorized  to  manage  the  business  of  the  ship  in 
that  respect,  and  that  fact  is  known  to  the  creditor. 

This  was  a  proceeding  in  rem  to  recover  the  amount 
of  a  bill  of  exchange  drawn  at  Mobile,  bj  the  master, 
at  80  days  sight,  in  favor  of  Davies,  on  the  charterer 
of  the  bark,  at  Liverpool,  for  the  amonnt  of  disbnrse- 
ments  for  the  supplies  and  lading  of  the  vessel,  in 
Mobile.  The  bills  of  lading  and  the  freight  were  as- 
signed to  the  libellants  as  collateral  security  for  the 
draft,  by  Daviea 

The  vessel  is  owned  by  Irvine  &  Smith,  of  liverpool, 
England,  and  was  chartered  by  them  to  Charles  Challi- 
nor,  of  the  same  place,  for  a  voyage  from  London  to 
Mobile.  After  the  bill  was  drawn,  and  before  its  ma- 
turity, it  was  endorsed  by  Davies,  and  delivered  to  the 
libellants ;  and  he,  at  the  same  time,  assigned  to  them 
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any  lien  or  privilege  which  he  might  hare  upon  tlM 
yessel,  for  a  debt  daimed  to  be  owing  him  for  advances 
for  her  nse  in  Mobile. 

The  answer  denies  that  the  libellants  are  entitled  to 
the  relief  sought  in  this  Court  It  alleges  that  the 
owners  appointed  Messra  Pope  &  Son,  of  Mobile,  con- 
signees of  Ihe  ship,  and  agents  of  the  owners,  to  make 
all  necessary  disbursements  on  account  of  the  eliip  for 
them.  That  the  master  was  q>ecially  instructed,  as  was 
known  by  the  charterer  and  Davies,  not  to  draw  bills  on 
the  owners  for  repairs,  supplies  or  services  fc^*  the  ship. 
It  avers  that  the  charterer  was  to  load  the  vessel  at 
Mobile,  reserving  freight,  according  to  the  charter- 
party,  to  the  owners;  and  Ihat  he  appointed  Davies 
his  agent  at  Mobile,  for  that  purpose,  and  notified  the 
owners  and  master  thereof 

That  if  any  advances  were  made  by  Davies,  they  were 
for  the  benefit  of  the  charterer,  and  under  his  instruo* 
tions,  and  not  for  the  ship  or  owners,  nor  by  their 
authority. 

Bbtts,  J. — ^The  proofe  produced,  consisting  princi* 
pally  of  the  charter-party,  the  letter  of  iustructions  to 
the  master,  the  correspondence  and  account  stated  be- 
tween Davies  and  Challinor,  the  depositions  of  the 
master  and  of  Davies  himself,  establish,  in  substance, 
this  case. 

That  the  vessel  sailed  from  London  March  1,  1843, 
under  a  charter  to  Challinor,  engaging  die  should  arrive 
at  Mobile  by  the  10th  of  Mi^,  and  there  be  loaded 
with  cotton  at  the  charge  and  expense  of  the  chartev^ 
but  in  other  respects  she  was  to  be  under  the  chai^ 
and  directions  of  the  owners.     She  was  consigned  to 
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John  H.  Davies,  at  Mobile.  The  master  was  q>eciall7 
instructed  not  to  draw  bills  on  the  owners  for  expenses 
w  disbursements  of  the  ship,  but  was  referred  to  their 
agents,  Messrs.  Pope  &  Son,  at  Mobile,  for  supplies  and 
advances,  if  necessary. 

Davies  was  the  agent  of  the  charterer,  and  saw  the 
charter-parfy  before  he  made  any  advances  to  the  mas* 
ter  for  the  vessel,  and  also  the  letter  of  instructions  to 
die  master  before  the  bill  of  exchange  was  drawn,  and 
the  bill  was  drawn  by  the  master  on  the  owners  at  the 
urgent  instance  of  Davies. 

It  is  further  shown,  that  the  disbursements  made  by 
Davies  were  chiefly  for  pressing  the  cotton,  and  trans- 
porting it  by  lighters  fix>m  the  shore  to  the  vessel,  and 
charges  connected  with  his  agency  for  the  charterer  in 
obtaining  and  shipping  the  cargo,  there  being  out  of 
tiie  amount  of  the  bill,  (£590,  with  exchange,)  only  the 
sum  of  about  $661  16,  which  would  seem  to  have  any 
direct  application  to  the  necessities  or  service  of  the 
vessel,  with  the  exception  of  a  questionable  charge  of 
$87  64  in  jail  fees,  board,  &c.,  advanced  in  &vor  of 
saUors,  and  including  $15  for  medical  attendance  for 
one  of  them  on  shore. 

I  can  perceive  no  foundation  under  the  special  ap- 
pointment of  Davies  as  agent  or  broker  for  the  chu*- 
terer  in  procuring  a  cargo,  and  placing  it  on  board, 
upon  which  he  can  raise  a  claim  against  the  ship  or 
owners  for  those  services,  although  he  maj  have  acted 
wit^  the  concurrence  of  the  master ;  and  even  if  the 
owners  could  be  made  personally  liable  for  the  charges, 
several  of  them  are  not  of  a  nature  to  admit  their  being 
imposed  in  invHum  on  the  ship,  and  enforced  in  rem 
by  an  Admiralty  Court 
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The  account  charges  $1,027  50  for  compressing  the 
ootton.  This  is  mere  shore  business,  performed  in 
cotton  presses  on  land,  at  the  port  or  in  the  interior, 
as  may  be  desired  by  the  purchaser,  and  would  proba- 
bly be  alike  useiul  and  important  whether  the  trans- 
portation is  to  be  on  land  or  on  shipboard,  the  only 
object  being  to  fit  it  for  more  convenient  carriage  and 
stowage. 

Charges  for  advertising  and  posting,  ($10,)  and  com- 
missions on  procuring  fireights  ($338  80)  on  the  em- 
ployment of  the  charterer,  and  not  that  of  the  owner 
or  master,  cannot,  be  regarded  demands  or  services 
attaching  as  liens  to  the  vessel 

It  may  be  inferrable  from  the  &cts,  that  the  freight 
was  expected  to  be  made  by  purchasing  and  shipping 
cotton  for  the  charterer,  but  there  is  no  higher  reason 
for  charging  the  vessel  wiUi  commtsstone  on  such  opera- 
tion, than  upon  the  purchase  price  of  the  cargo  itsd£ 
Nor  would  the  privilege  be  varied,  if  the  shipment  was 
BC^cited  or  procured  by  the  agent  from  a  third  party- 
for  consignment  to  the  owner.  The  service  of  the 
agent  would  be  simply  a  mercantile  one  rendered  on 
land,  and  bearing  none  of  the  qualities  necessary  to 
bring  it  under  the  securityship  of  the  vessel  FurUier- 
more,  in  this  case,  Davies  was  employed  by  the  char- 
terer, and  had  direct  notice  that  the  owners  had  their 
own  agent  at  the  port  to  respond  for  the  ship. 

The  charge  of  $457  60,  for  stevedores'  work,  is  only 
for  labor  at  the  wharf  or  moorings  of  the  vessel,  in 
stowing  cargo,  and  is  not  distinguishable  in  character 
from  charges  of  draymen  or  lightermen,  who  bring  the 
cai^o  to  the  ship  to  be  laden  on  board. 

It  has  been  decided  in  this  Court,  that  stevedores 
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cannot  proceed  by  libel  against  a  vessel  for  their  ser- 
vices in  loading  or  unloading  her.  (The  Amatel^  1 
Blotch.  A  How.  216.)  And  the  charge  of  $481  17, 
for  lighterage,  would  seem  in  jmnciple  to  stand  on  the 
same  footing.  It  is  an  employment  outside  of  the 
yessel,  not  contributing  to  her  capabilities  or  security 
in  navigation  or  serviceable  to  her  voyage ;  there  is  no 
difference  of  principle,  whether  the  cargo  is  brought  to 
her  side  in  the  stream  or  ;daced  near  her  on  a  wharf 

The  ship  is  responsible  for  disbursements  necessary 
to  equip  and  put  her  in  a  condition  (by  men,  provisionti 
ftc.)  to  perform  her  voyage,  but  it  would  be  giving  a 
novel  extension  to  the  notion  and  range  of  tacit  liens 
to  subject  her  also  to  all  claims  collateral  and  incidental 
to  her  despatch.  A  cargo  is  no  more  than  an  incident 
to  a  voyage,  and  in  no  sense  necessary  to  enaUe  the 
ship  to  perform  one.  Debts  arising  out  of  such  collate 
eral  services  or  engagements  may  be  chargeable  upon 
the  owner  personally,  as  resting  upon  his  implied  ocm- 
tracts ;  but  the  ship  is  not  necessarily  pledged  to  their 
satia&ction  more  than  for  wages  of  the  master,  or  other 
benefits  to  the  mercantile  adventure  of  the  owner. 

In  the  same  cat^ory  the  charge  of  $70  for  conmns* 
sions,  and  $41  for  insurance  on  the  master^s  draft, 
dould  be  placed.  There  is  no  reason  or  equity  for  the 
latter  chazge  against  the  owners.  Their  letter  of  in- 
structions to  the  master,  shown  to  Davies,  forbid  the 
master  drawing  on  them  for  necessities  of  the  vessel, 
and  referred  him  to  an  adequate  resource  supplied  by 
them  for  that  purpose,  in  the  port  where  the  expenaea 
were  to  be  incurred. 

I  am  of  opinion,  th^efore,  that  not  over  $768  80  of 
the  amount  daimed  could  be  charged  against  the  ship, 
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Itad  Bavies  been  actiDg  under  direction  of  the  master, 
or  as  agent  of  the  owners;  but  under  the  fsu^ts  in 
proo^  ke  must  be  regarded  the  particular  agent  of  the 
dbarterer,  making  advances  on  his  credit,  and  relying 
on  his  personal  responsibility.  This  reqK>nsibility 
Davies  had  strengthened  by  obtaining  an  assignment 
of  the  bill  of  lading,  freights,  &c.,  as  coUateral  security. 
If  these  resources  have  fidled  him,  there  is  nothing  in 
the  legal  relation  he  bore  to  the  ship  or  her  owners, 
nor  in  the  equity  of  his  debt,  which  entitles  him  to 
daim  that  he  acted  as  their  ag^it,  or  that  gave  him  a 
privilege  upon  the  ship. 

I  do  not  enter  into  the  question,  whether  taking  the 
bill  of  exchange  by  Davies  would  operate  as  a  waiver 
of  an  implied  lien  against  the  ship,  because,  in  my 
opinion,  no  lien  accrued  to  him  out  of  his  transactions 
in  the  case. 

The  libelknts  cannot  stand  in  a  better  condition  than 
Davies,  the  drawee  and  ^idorsee  of  the  bill ;  and  as  he 
had  no  claim  or  lien  upon  the  ship  for  his  demands,  he 
could  confer  none  upon  the  holder  or  his  assignees. 
He  was  apprised  that  the  master  was  specially  instructed 
by  the  owners  not  to  draw  bills  for  expenses,  repairs, 
&C.,  upon  them,  fie  knew,  also,  that  the  ship  was 
chartered  to  Challinor,  for  whom  he  was  agent  In 
such  case  it  is  clear  that  the  owners  would  not  be  liable 
to  Davies  for  any  contracts  of  the  master  with  him. 
(Abbott,  ed.  1829,  92 ;  3  Kent,  163.)  The  master  cannot 
even  bind  his  owners  for  repairs,  &c.,  when  it  is  known 
to  the  creditor  that  some  other  person  has  authority  to 
manage  the  business  of  the  vessel  in  this  particular 
case.     (PhtUips  v.  Ledley,  1  Wash.  C.  C.  B.  226.) 

It  is  unnecessary  to  discuss  the  question,  whether  the 
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aasignment  to  the  libellants  by  Davies  carried  with  it 
his  privilege  of  lien  for  his  advances,  because,  as 
abreadj  stated  in  the  opinion  of  the  Court,  he  was  not 
entitled  to  claim  the  security  of  the  vessel  for  his  de- 
mands. They  can  accordingly  stand,  in  that  respect, 
merely  in  his  place,  if  they  hold  a  full  assignment  of 
the  original  indebtment  to  him.  But  it  is  by  no  means 
a  clear  proposition  in  law,  that  a  bill  of  exchange, 
drawn  to  cover  that  debt,  and  endorsed  by  him  to 
them,  would  operate  as  an  assignment  of  the  considera- 
tion for  which  the  bill  was  drawn;  and  a  full  assignment 
of  the  collateral  securities  he  held  for  the  original  claim 
will  not,  per  ae^  transfer  also  the  consideration  on  which 
the  claim  rested. 

But  the  point  of  formality  or  inaptness  of  the  title 
set  up  by  the  libellants,  or  their  capacity  to  maintain 
this  action,  are  not  material  points  in  the  case.  The 
judgment  rests  upon  the  broader  ground  that  Davies 
acquired  no  right  he  could  transfer  to  others,  or  exer- 
cise himself,  against  the  vessel  by  actioa  in  rem. 

The  libellants  could  not,  therefore,  as  holders  of  the 
bill  of  exchange,  or  assignees  of  Davies,  set  up  an 
equity  in  their  favor  beyond  their  strict  legal  rights. 

Libel  dismissed,  with  cost& 

L.  Hoyt^  for  libellanta 

F.  B.  TClhu^  for  claimant 
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By  the  nikeol Admiralty  praetiee,  pleM  or  «ze«ptioiMmiift  set  Ibrth  the  niittir 
in  dwpate  in  per^enoue  and  definite  termi,  and  it  is  not  neee— ry  that  they 
ihoiild  embody  the  fonnaUiiea  required  in  pleading  at  eommon  law  or  in 
O&anoery. 

A  erom  action  eannot  be  maintained  in  this  Gonrt,  whioh  ledn  a  re-trial  of  mat- 
ten  already  adjudicated  between  the  partien 

Kor  ia  this  role  raried  when  the  rabjeet  matter  ia  the  tame,  although  one  action 
be  •»  rmn  and  the  other  if»  p$r$onam  ;  the  ihimg  raed  being  regarded  in  Ad- 
miralty as  snbstitated  for  its  owner,  and  when  sabject  to  his  responsibilitiei^ 
entitled  at  the  same  time  to  his  immnnitiesL 

0.  BuahneU^  for  libellant 
B.  Benedict^  for  claiinanta 

Betts,  J. — ^This  is  a  cross  action,  in  rem^  on  a  char- 
ter-parly, on  which  the  claimants  heretofore  brought 
suit  against  the  libellant,  and  had  a  decree  in  their  favor 
in  this  Court 

The  vessel  was  chartered  to  the  libellant  on  a  voyage 
from  La  Guyana  to  a  plantation  about  twenty  miles  to  the 
windward,  from  thence  to  La  Guyana  and  Puerto  CabeUo, 
with  the  privilege  of  going  to  Maracaibo  for  a  cargo. 

The  libel  charges  that  the  vessel  proceeded  only  to 
the  port  of  Maracaibo,  at  the  head  of  the  lake,  and  no 
sufficient  cargo  being  found  for  her  there,  the  master 
was  requested  to  proceed  up  Lake  Maracaibo  to  other 
ports,  where  cargo  would  be  found,  which  he  reftised 
to  do ;  and  it  avers  that  the  usage  in  that  trade  is,  for 
vessels  chartered  to  Maracaibo,  to  go  up  the  lake  for 
cargo  when  required,  without  mention  of  such  obligation 
in  the  charter. 
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Damages  are  demanded  against  the  vessel  because  of 
the  non-performance  of  such  implied  contract  by  the 
master. 

The  claimants,  by  way  of  exception,  set  up  the 
former  action  and  the  decree  of  the  Court  therein  in 
bar  of  this  suit,  and  aver  that  the  same  matters  sought 
to  be  drawn  in  controversy  in  this  cause  have  been 
adjudicated  and  decreed  by  this  Court  between  the 
libellant  and  the  claimants  herein,  and  pray  that  the 
libel  be  dismissed. 

The  libellant,  by  an  exceptive  allegation,  takes  issue 
in  law  upon  the  sufficiency  of  the  bar. 

The  alleged  insufficiencies  of  the  bar  might,  most  of 
them,  be  grounds  of  special  demurrer  at  law ;  such  as 
that  the  averments  are  not  positive,  but  are  merely  by 
way  of  recital :  the  want  of  certainty  as  to  the  identity 
of  the  subject  matter  of  the  two  suits;  the  want  of 
proper  form  and  verification  of  the  plea,  &c.,  &c. 

Others  are  inappropriate  to  this  Court,  as  that  the 
parties  are  not  nominatively  the  same  in  the  proceedings 
in  both  cases,  this  being  in  rem^  the  former  in  personam  ; 
that  the  issue  tendered  by  the  plea  is  partly  en  pais 
and  in  part  to  this  Court,  (Betts^  Adm.  Pr.  48,)  and 
that  the  particulars  of  the  former  action  are  not  alleged 
in  the  plea. 

The  general  principle  governing  pleas  or  exceptions 
in  Admiralty  practice  is,  that  they  must  set  forth  the 
matter  of  defence  in  perspicuous  and  definite  terms, 
and  it  is  in  no  way  necessary  they  should  embody  the 
formalities  which  obtain  in  common  law  pleas,  or  even 
those  used  in  Chancery.  (2  Browne^s  Civ.  and  Ad. 
110 ;  Dunlap,  196, 197 ;  Betts'  Admiralty  Practice,  48.) 

The  gist  of  the  plea  is,  that  the  present  claimants 


APRIL,  1845.  129 


Tbk«  SdMoner  KAT«no. 


brought  their  action  on  this  charter-party  against  the 
libellant,  averring  fhll  performance  of  its  engagements 
on  their  part ;  that  the  libellant  contested  the  action, 
and  the  Conrt,  on  the  pleadings  and  proofs,  decreed  in 
&vor  of  the  claimants,  and  that  the  libeUant  now  seeks 
to  bring  the  same  matters  in  controversy  in  this  snit 

This  defence  is  sufficient  in  its  material  point — the 
identity  of  the  cause  of  action  in  this  and  the  former 
suit  The  substitution  in  this  of  the  vessel  for  the 
owners  does  not  constitute  a  distinct  cause  of  action 
The  vessel  being  chargeable  in  Admiralty  with  the 
responsibilities  of  her  owners,  takes,  also,  all  their  legal 
privileges  and  exemptions  in  respect  to  the  charter- 
party,  and  it  is  substantially  sufficient,  in  its  frame,  it 
not  being  necessary  to  the  validity  of  the  bar  that  more 
of  the  former  pleadings  be  rehearsed  than  is  here  set 
forth.  To  do  so  would  load  the  files  to  no  useful  end, 
and  the  rules  of  Court  inhibit  all  useless  prolixities  in 
referring  to  antecedent  pleadings  in  a  cause,  with  a  view 
to  bring  a  point  under  the  consideration  of  the  Court 
which  may  be  material  in  a  new  proceeding.     (Eule  7.) 

The  exception  to  the  plea  is  accordingly  overruled, 
with  costs,  with  leave  to  the  libellant  to  reply  to  the 
plea  within  ten  days. 

Ordered  and  adjudged  that  the  exception  filed  by 
the  libellant  to  the  plea  of  the  respondents  of  a  former 
trial  and  decree  upon  the  subject  matter  of  the  suit  be 
overruled,  with  costs  to  be  taxed,  the  libel  of  the  libel- 
lant be  decreed  barred  and  be  dismissed,  with  costs  to 
be  taxed,  unless  the  libellant  shall  elect  to  reply  to 
said  plea ;  and  in  that  case,  that  he  have  leave  to  file  a 
replication  thereto  within  ten  days,  on  payment  of  the 
costs  created  by  such  exception,  to  be  taxed. 

VoL,IL  9 
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Where  ad  Answer  it  nuide  without  oath,  es  ftuthorized  by  Rule  87»  it  should  stfll 
respond  fdliy  and  partioularly  to  every  material  averment  of  the  libel 

Mere  narrative  statements  in  a  libel,  which  allege  no  damages,  and  elaim  no 
partionlar  remedy,  need  not  be  replied  to  specifically  by  answer. 

Where  a  libel  alleges  a  partionlar  agreement  was  made,  and  a  written  instru- 
ment was  executed,  and  the  instrument  embodies  the  substance  of  such  agree- 
ment, an  admission  by  the  answer  of  the  execution  of  the  instrument  is  sub- 
stantially an  admission  of  the  contents  of  the  instrument 

The  practice  in  Admiralty  does  not  exact  a  course  of  technical  proceedings 

If  the  answer  admits  io  a  reasonable  intendment,  (acts  stated  in  the  libel,  it 
will  be  sufficient^  though  loose  and  informal  as  a  pleading. 


J.  B.  Parry ^  for  libellant 
Benedict^  for  claimant 

Bbtts,  J. — This  case  turns  upon  a  point  of  pleading. 
A  libel  was  filed  in  rem^  against  the  brig,  and  in 
personam  against  her  owner,  on  a  charter-party.  It 
charges  breaches  of  the  charter-party,  and  prays  the 
respondent  and  all  others  in  interest  may  be  cited  to 
appear  and  answer  thereto,  and  that  the  brig  and  par- 
ties on  intervening  may  be  condenmed  in  damages,  &a, 
but  did  not  demand  that  the  answers  should  be  made 
on  oath. 

The  owner  appeared,  and  filed  his  answer  thereto, 
without  oath.  This  he  was  authorized  to  do  by  the 
87th  rule  of  Court,  which  declares  that  "  an  answer  need 
not  be  put  in  under  oath,  unless  so  required  by  a  sworn 
libel,  or  one  filed  by  the  United  Statea"  (BetU'  Pr. 
App.  22.)    Still  the  answer,  if  not  attested  to  on  oath, 
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diould  respond  particularlj  and  fully  to  every  material 
averment  of  the  libel.     (BetUl^  Adm.  Pr.  53.) 

The  libellant  takes  exception  to  the  answer  for  in- 
sufficiency)  in  two  particulars ;  that  it  does  not  admit  or 
deny  the  agreement  set  forth  in  the  fourth  article  of  the 
libel,  that  the  brig  should,  for  one  hundred  doUars 
additional  compensation,  proceed  from  Cienfuegos  to 
Havana,  and  there  take  in  cargo ;  nor  that  the  one 
hundred  dollars  was  paid  by  the  agent  of  the  libellant, 
and  received  by  the  agent  of  the  respondent,  within 
the  terms  and  intent  of  the  agreement 

It  is  not  plain  that  this  branch  of  the  case  is  any 
way  material  to  the  libellant's  right  of  action,  the  run 
fix>m  Cienfuegos  to  Havana  not  having  been  stipulated 
in  the  charter-party ;  and  admitting  a  valid  contract  to 
perform  that  voyage  as  set  forth,  yet  the  libel  does  not 
specify  any  damages  accruing  out  of  the  non-perform* 
ance  of  that  stipulation,  or  other  cause  of  action  accru- 
ing to  him  by  the  neglect  or  refusal  of  the  respondent 
to  fiilfil  that  engagement.  It  seems  rather  introduced  aa 
a  link  in  the  narrative  of  the  operations  of  the  vessel 
than  as  a  substantive  gravamen  in  the  suit  against  which 
any  relief  or  remedy  was  demanded,  and  in  that  point 
of  view  the  statement  does  not  amount  to  an  allegation 
which  requires  a  specific  answer. 

But  if  the  averment  be  regarded  material  and  formal, 
I  am  inclined  to  think  the  answer  is  substantially  suffi- 
cient to  meet  its  requirements  for  the  execution,  by  the 
respondent's  agent,  of  the  written  receipt  set  forth  in 
the  libel,  and  the  payment  therefor  of  $100,  are  both 
admitted,  and  the  receipt  embodies  the  agreement  al- 
leged in  the  libel 

This  mode  of  answering,  though  informal  and  loose 
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as  a  pleadings  is  a  snbstantial  admission  of  the  &ot8 
stated  in  tiie  libel,  and  sufficient,  under  the  liberal  prac- 
tice of  Admiralty  Courts,  to  give  the  libellant  every 
advantage  he  could  derive  from  an  answer  more  tech- 
nical, and  exactly  adapted  to  the  representations  of  the 
Ubel. 

The  second  exception  I  think  supererogatory.  The 
answer  to  all  reasonable  intendment  sets  forth  the  &ct 
demanded  by  the  exception.  It  is  quite  immaterial 
tiiat  the  answer  should  admit  or  deny  in  Court  that 
the  act  charged  was  done  ^^  in  purwanoe  of  (he  agree- 
ment^ The  agreement  to  do  th6  act,  and  its  pedbrm- 
ance,  are  both  admitted;  and  if  tiie  libellant's  case 
requires  that  the  performance  should  be  ^\in  jpursuanee 
offike  agreementj^^  the  law  will  intend  it  was  so.  I 
think;  therefore,  the  exceptions  must  both  be  didallowed 
and  overruled  with  costs,  to  be  taxed. 


Thb  Brig  Emily. 

Whtre  the  ri^te  of  partios  depend  upoo  qaeetions  of  luuitioal  skill  or  seMiiAa- 
■hip  in  the  management  of  a  yessel,  the  Coort  may  refer  the  subjeet  to  per- 
sons skilled  in  narigation,  and  act  upon  their  report  thereon. 

The  want  of  an  adequate  look-ont  on  board  at  sea  is  a  culpable  neglect  on  her 
part»  whjfih  will,  prima  facie,  render  her  responsible  for  bjories  received  from 
her  in  that  condition. 

A  Tessel  haring  the  wind  free  and  meeting  another  on  the  wind,  mast  generaUj' 
take  tiie  risk  of  aroiding  the  latter;  and  if  the  latter  yaries  from  her  course, 
for  any  cause,  she  loses  all  claim  to  compensation  in  case  of  collision,  and 
may,  moreover,  subject  herself  to  damagea 

00  wkea  two  vessels  are  approaching  eaob  other  in  that  manner,  and  there  is 
danger  of  a  collision — ^if  the  one  on  the  wind  departs  from  her  course,  but 
for  necessary  cause,  she  will  bear  the  consequences  of  the  colUsion  whMi 
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K  R  Waring,  for  libeUante. 

R  B.  ChMmg,  Moort  &  Hmm»,  for  daiuMnlA. 

Brts,  J. — ^The  libeUants  in  this  cause  demand  dam- 
ages for  losses  occasioned  by  a  collision  occorring 
between  the  ship  Virginia  and  the  brig  Kuilj,  both 
Tessels  being  on  their  way  into  the  Hook  fix>m  sea,  and 
running  against  the  wind.  The  case  is  a  serious  one  in 
everjr  aspect;  it  involves  a  loss  of  property  of  great 
magnitude,  accompanied  by  a  sudden  and  melaDcholy 
destruction  of  life,  and  the  decision  must  inevitdbly 
tend  to  fiisten  blameable  misconduct  upon  the  party 
who  fails  to  excuse  himself  from  &ult  in  this  dirtre«- 
ing  catastrophe. 

Independent  of  the  customary  embarrassment  attend- 
ing collision  cases,  that  of  gathering  the  essential  &ct0 
out  of  an  ^itanglement  of  conflicting  testimony,  the 
additional  one  is  presented  here,  that  most  of  the  prooft, 
and  the  reasoning  touching  the  cause  of  the  disaster, 
have  relation  to  matters  purely  nautical  and  profes- 
sional, whether  proper  seamanship  was  exhibited  by 
the  pilot  of  the  brig  on  the  occasion,  in  the  judgment 
he  adopted,  and  in  the  orders  he  gave  as  to  the  man- 
agement of  the  vessel;  or  by  the  crew,  in  executing 
those  order& 

Ifi  in  my  opinion,  the  rights  of  the  parties  depended 
upon  the  proper  solution  of  these  questions,  I  might 
feel  it  incumbent  on  me  to  invite  the  assistance  of  nau- 
tical men,  in  weighing  and  applying  the  proofe  to  theee 
points,  and  to  that  end  re£»  this  branch  of  the  case  to 
competent  mariners,  to  report  their  judgment  upon  it 
to  the  Court 
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I  am  constrained,  however,  to  take  a  view  of  the 
subject  which  I  am  persuaded  must  prove  less  advan- 
tageous to  the  brig  than  to  have  had  the  professional 
skill  of  the  pilot  and  good  seamanship  and  conduct  of 
the  crew,  in  the  particular  manoeuvre  excepted  to, 
adopted  as  the  turning  point  in  the  cas6. 

Both  vessels  were  beating  into  the  Hook,  from  sea, 
on  the  evening  of  the  I8th  of  March,  1843.  The  wind 
was  about  N.  N.  W.,  and  the  Virginia  was  close  hauled, 
or,  in  the  language  of  the  witnesses,  jammed  up  to  the 
wind,  and  running  close  in  by  the  Sandy  Hook  shore. 

The  Etnily  had  made  a  tack  from  the  Romer  shoal 
towards  the  west,  and  the  pilot  judging  she  was  but  a 
few  lengths  from  the  shore,  gave  the  proper  directions 
for  bringing  her  about  on  the  other  tack.  In  the  at- 
tempt to  do  this,  she  mis-stayed,  and  orders  were  there- 
upon given  to  wear  ship. 

Some  slight  accidents  impeded  bringing  the  sheets 
and  sails,  required  to  perfect  this  manoeuvre,  into  their 
places  with  promptitude.  The  witnesses  on  the  brig 
diflFer  widely  in  their  opinions  as  to  her  situation  at  the 
moment,  and  the  point  at  which  the  Virginia  was  then 
discovered  ft^m  her. 

The  mate  of  the  brig  says,  the  Emily  was  in  the  ad 
of  wearing^  and  had  fidlen  off  about  south  or  south  by 
eastj  but  had  not  gained  headway  enough  to  mind  her 
hehn. 

The  pilot  says,  the  Emily  headed  about  S.  W.  in 
making  the  tack  over  from  the  Romer  shoal,  and  that 
in  wearing  she  never  fell  off  more  than  to  S.  S.  W., 
with  her  helm  hard  up,  and  was  at  no  time  heading 
east  of  south.  She  was  on  a  direct  tack  to  the  shore 
then,  add  if  she  had  luffed  must  have  gone  ashore.     She 
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might  be  going  two  or  three  knots  at  the  time  of  colli- 
sion. 

Davies,  at  the  helm,  says  she  was  making  perhaps 
four  or  five  knots,  and  was  in  the  act  of  wearing ;  he 
afterwards  computed  her  movement  at  six  knots,  and 
says  she  steered  easily.  Martin  thought  she  was  going 
five  or  six  knots,  and,  as  he  judged  firom  the  lights  on 
shore,  ranged  southerly  towards  the  sea. 

James  Smith  says  die  was  going  about  five  knots, 
and  names  the  sails  that  were  drawing  fiill  at  the  time. 

It  must,  therefore,  be  taken  as  proved  by  the  claim- 
ants, that  the  Emily  had  a  sufficient  steering  headway 
on,  and  was  bearing  seaward  fi*om  the  Hook ;  the  de- 
cided weight  of  evidence,  moreover,  is  that  she  was  to 
the  leeward  of  the  Virginia  at  the  time. 

A  fact  of  great  moment  in  this  position  of  the  two 
vessels  is  the  want  of  a  look-out  on  board  the  Emily. 
The  Virginia  was  not  discerned  fi'om  her  until  an 
instant  preceding  the  collision ;  and  if  a  doubt  might 
arise  upon  the  evidence  of  those  on  board  the  Emily, 
whether  the  darkness  of  the  night  prevented  their  seeing 
an  object  ahead,  the  testimony  from  the  Virginia  puts 
the  fact  beyond  question  that  a  vessel  might  be  seen  a  ' 
distance  sufficiently  great  for  the  use  of  every  precau- 
tion necessary  to  avoid  it.  This,  I  think,  too,  is  the  fair 
result  of  the  evidence  from  those  examined  to  this  pointy 
on  board  the  Emily. 

No  satisfactory  conclusion  can  be  formed  from  the 
estimate  of  minutes  or  yards  given  by  witnesses  at  such 
a  time,  and  it  would  be  most  dangerous  to  place  the 
decision  of  important  and  critical  questions  on  data  so 
eqtdvocal. 

It  cannot  be  supposed  witnesses  can  aver  with  any 
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reasonable  as^arance  that  the  time  was  two  or  ten 
minutes  from  the  first  e£fort  to  wear  the  ship  to  her 
collision,  or  that  she  was  se^n  any  definite  distance  in 
feet  or  yards,  or  for  any  certain  number  of  minutes 
from  the  Virginia,  having  a  supposed  bearing  S.  of  R, 
or  that  her  distance  from  the  shore  was  one  or  five 
hundred  yarda  Such  computations  must,  in  the  natui-e 
of  things,  be  essentially  conjectural  and  at  random, 
especially  when  formed  in  the  alarm  of  actual  collision 
wd  shipwreck. 

Neither  can  we  expect  now  to  be  assured  by  any 
reliable  evidence  how  the  Emily  bore  at  the  moment 
the  Virginia  was  discovered  almost  in  the  act  of  colli- 
sion with  her,  or  what  might  have  been  the  eflFect  of 
the  hurried  and  contradictory  orders  given  her  helms- 
man, under  an  impulse  to  ward  off  the  impending  shock 
or  lessen  its  peril. 

It  would  seem,  however,  to  be  demonstrated  by  the 
evidence  of  pilot  Ludlow,  with  the  chart  before  him, 
and  in  presence  of  the  pilot  of  the  Emily,  that  the  latter 
must  have  greatly  misconceived  his  bearing,  his  distance 
from  the  shore  and  speed,  when  the  Virginia  was  first 
seen  by  him,  or  in  less  than  the  time  employed  to  pass 
the  questions  and  answers  between  ^im  and  the  mate, 
and  give  and  countermand  his  orders  to  the  helmsman, 
his  vessel  must  have  struck  the  shora 

The  place  where  the  Emily  anchored,  and  where  the 
Virginia  was  found  sunk,  do  not  fix  with  precision  the 
distance  of  the  vessels  from  the  shore  at  the  collision, 
but  they  indicate  it  with  more  satisfactory  approaches 
to  certainty  than  the  mere  suppositions  of  witnesses 
formed  under  the  confrised  and  terrified  state  of  mind 
and  memory  which  must  be  supposed  to  attend  the 
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BoiscbaQce  ob  board  the  Emily,  the  darkneaB  and  rough* 
nesB  of  the  weather,  and  the  consternation  attending 
and  fdlowing  the  striking  of  the  two  vessels  together, 
and  the  foundering  of  tiie  Virginia  from  the  concos- 
sion. 

From  all  the  reliable  facts  in  evidence,  it  seems  to  me 
proved,  that  the  collision  occurred  a  quarter  or  half  a 
mile  from  the  shore ;  and  it  results  from  the  whole  evi- 
dence that  the  Emily  was  pursuing  a  course  bearing  away 
from  the  Virginia,  and  then  was  seen  suddenly  coming 
down  directly  upon  her  whilst  thrown  up  into  the  wind, 
and  struck  her  in  that  position  astern,  and  bearing 
S.  W.  or  S.  S.  W. ;  it  probably  happened,  that  after  wear- 
ing from  the  shore  a  safe  distance,  by  some  accident  or 
mismanagement  she  was  put  about  on  a  tack  tending 
to  the  land,  and  in  that  movement  ran  upon  the  Vir* 
ginia,  which  was  lying  up  in  the  wind  between  her  and 
tiie  ^ora 

All  the  witnesses  on  board  the  Virginia  assert  that 
the  Emily  took  the  opposite  direction.  Her  crew  con- 
tradict it,  but  she,  having  no  watch  properly  stationed 
on  deck,  is  unable  to  meet  the  evidence  from  the  Vir- 
ginia with  the  evidence  of  witnesses  as  advantageously 
stationed  on  the  Emily  to  observe  and  describe  the 
manner  in  which  she,  being  to  leeward,  came  in  contact 
with  the  Virginia,  to  the  windward,  at  the  time 
pressing  out  of  that  course  so  far  as  to  luff  up  and  leave 
her  sails  shaking  in  the  wind. 

The  want  of  a  proper  watch  on  the  Emily  leaves  the 
CSourt  to  derive  the  facts  best  known  to  Oxe  look-out, 
from  the  witnesses  on  one  side  alone ;  and  becomes, 
furthermore,  a  &ult  of  grave  magnitude  in  itself  It 
is  justly  r^^arded  by  maritime  Courts  a  delinquency 
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tn  the  vessel  which  &ils  to  keep  a  competent  look-oat 
properly  stationed,  that  renders  her  responsible  for  the 
consequences  of  collision,  unless  the  clearest  proof  is 
made  that  the  omission  was  in  no  way  the  cause  of  the 
disaster.  The  earlier  and  modem  cases  concur  in  this 
doctrine,  and  establish  the  maintenance  of  an  adequate 
look-out  as  a  necessary  measure  of  precaution,  the 
neglect  of  which  casts  the  responsibility  for  accidents 
on  the  delinquent  vessel  and  her  owners.  (The  Ghester^ 
S  Hogg,  326 ;  The  Diana,  1  Wm.  Bob.  131.) 

So,  also,  the  rule  of  law  is  explicit,  that  a  vessel  run- 
ning with  the  wind  free,  must  take  the  risk  of  avoiding 
another  sailing  on  a  wind,  when  the  two  meet  on  oppo- 
site courses,  if  the  free  vessel  has  the  opportunity  and 
means,  if  properly  used,  of  so  doing.  Indeed,  the 
usage  for  the  vessel  on  the  wind  to  hold  her  course  and 
fiwr  the  one  sailing  free  to  give  way  in  such  case,  has 
become  a  rule  of  law,  which  imposes  the  damage  and 
losses  occasioned  by  its  non-observance,  upon  the  ves- 
sel which  disobeys  the  rule,  unless  it  be  clearly  proved 
that  her  misconduct  in  no  way  contributed  to  the 
injury.  {Siory  on  Bailments,  §  611 ;  3  Kent,  184 ;  2 
Doda.  83;  The  Thames,  5  Bob.  308;  The  Celt,  3 
Hogg.  321 ;  The  Chester,  lb.  316  ;  The  Diana,  1  Wm, 
Bob.  131 ;  The  Harriett,  lb.  182.)  In  the  present  case, 
the  change  of  the  Virginia's  course  was  not  toward  the 
Emily,  and  with  a  view  to  pass  to  leeward  of  her,  but 
in  the  opposite  direction,  and  more  out  of  her  path, 
and  the  one  she,  to  that  moment,  had  been  supposed 
pursuing. 

I  find  in  this  case  the  preponderance  of  proof  is 
against  the  defence  set  up  by  the  Emily ;  it  shows  she 
was  not  in  the  act  of  wearing  when  the  collision  took 
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plaoe,  but  had  come  round  so  that  her  sails  were  filled, 
and  she  iras  bearing  awaj  before  the  wind ;  it  shbws 
that  no  sufficient  and  proper  look-out  was  kept  on  her 
deck  at  the  time,  and  it  further  shows  that  the  Virginia 
was  on  the  wind,  keeping  a  prudent  look-out,  and  mak- 
ing all  proper  efforts  to  avoid  the  collision. 

The  intermission  for  the  moment  of  that  precaution- 
ary yigilance  on  board  the  Emily,  might  very  naturally 
spring  out  of  a  confusion  likely  to  arise  from  the  £ul- 
ure  of  the  vessel  to  come  round  on  the  wind,  the  dan- 
gerous proximity  to  the  shore,  the  entanglement  of 
some  of  the  running  rigging  which  impeded  her  ma- 
noeuvre, and  the  distraction  these  circumstances  were 
calculated  to  produce  in  the  attention  of  the  mate,  who 
at  the  moment  appears  to  have  been  the  only  one  act- 
ing as  look-out  forward.  But  they  do  not  relieve  the 
vessel  from  the  obligation  to  maintain  these  precautions, 
or  from  the  consequences  of  her  omission  to  do  so ; 
nor  from  the  obligation  in  her  then  position  before  the 
wind,  of  taking  and  preserving  a  course  which  should 
carry  her  clear  of  the  Virginia. 

This  cause  having  been  heard,  and  it  appearing  to 
the  Court  that  the  collision  in  the  pleadings  mentioned, 
and  the  damages  and  costs  incurred  by  the  libellants 
in  consequence  thereof,  occurred  by  the  negligence 
and  fault  of  the  said  Brig  Emily,  it  is  considered 
that  the  libellants  are  entitled  to  recover  the  dam- 
ages by  them  sustained  thereby ;  wherefore  it  is  or- 
dered that  it  be  referred  to  liie  clerk,  to  ascertain 
and  report  to  the  Court  the  value  of  the  said 
schooner  Virginia,  her  tackle,  apparel  and  ftumiture, 
at  the  time ;  her  cargo  then  on  board  her,  belonging  to 
the  libellants,  and  the  amount  of  the  loss  in  the  pre- 
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migee  sustained  by  the  libellanis  by  means  of  saok  col 
lisioii,  and  thaty.  on  the  coming  in  and  confirmation  ai 
such  report,  a  decree  be  entered  therefor,  in  behalf  of 
the  libellants,  and  for  their  costs  to  be  taxed 


The  Ship  Martha. 

Where  goodi  «re  shipped  in  good  order,  aad  «re  dameged  on  the  voyage,  li 
darolTes  on  the  oiroer  o^  the  ship  to  show  that  the  damage  waa  eanaed  by 
fault  of  the  freighter,  or  by  vii  major. 

Libellaiit  shipped  d40  bundles  of  sheet  iron  on  freight  from  Liverpool  to  Xew* 
Ymk,  racelTiog  abill  of  ladiag  that  the  same  ^aa  reeeirad  in  goad  order,  apd 
to  be  delirered  io  like  good  order,  the  perils  of  the  sea  excepted;  whet 
unladen  it  was  found  to  be  stained  and  rusted  by  wet,  and  injured  thereby ; 
and  notwithstanding  proof  that  the  iron  waa  well  stowed,  that  the  ship  eaoM 
in  tight  and  dry,  that  the  iron  was  taken  on  board  in  dry  weather,  and  ma^ 
exposed  to  the  access  of  water,  the  vessel  was  answerable  for  the  damage. 
The  burden  of  proof  is  upon  the  ship  to  show  that  the  damage  existed  when 
the  cargo  waa  laden  on  board. 

The  acknowledgment  in  the  bill  of  lading  that  the  cargo  is  received  in  good 
order,  though  part  of  the  shipping  contract  may  be  explained  or  disproved 
by  parol  testimony. 

Qusr*/  Whather  a  general  ship  is  liable  for  damagea  to  cargo  well  sto^^ 
caused  by  exhalations  or  dampness  arising  from  the  cargo  on  board,  (also  well 
stowed,)  unless  there  be  a  special  contract  in  the  affreightment  against  such 
losaori^}iiryt 

Tms  was  an  action  by  the  consignee  of  a  quantity  of 
dieet  iron  (340  bundles)  laden  on  board  the  ship  Mar- 
tha, at  liverpool,  for  New- York,  to  recover  damagea 
fi>r  injury  to  Ihe  iron,  by  wetting.  The  libellant 
offisred  the  bill  of  lading,  whidi  contained  the  usual 
oonditionB  and  stipulationa  He  then  proved  that  the 
hron,  when  unladen  from  the  vessel,  waa  very  wet,  and 
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water  dripped  oS  it  He  further  proved  the  damage 
caased  bj  the  injtuy  amounted  to  about  30  per  cent 

On  the  part  of  the  claimant,  it  was  shown  that  the 
yessel  came  in  tight  and  dry,  and  that  the  iron  was  well 
and  securely  stowed,  and  was  not  so  placed  as  to  be 
subject  to  tiie  access  of  water  or  moisture  during  the 
voyage. 

The  mate  testified,  that  when  taken  on  board,  it  had 
externally  the  appearance  of  being  in  good  order,  and 
that  the  weather  was  dry  at  the  time,  and  the  iron  was 
not  exposed  to  wet  in  lading,  or  before  the  ship  sailed 
Evidence  was  offered  to  show  that  the  condition  of  the 
iron  might  be  ascribed  to  its  having  got  wet  in  the 
hands  of  the  carriers  and  lightermen,  at  Liverpool,  be- 
fore it  was  delivered  to  the  ship,  and  an  instance  of  the 
kind  was  stated  where  an  attempt  was  made  to  impose 
articles  on  a  ship  under  similar  circumstances,  but  by 
watchfulness  and  caution  the  deception  was  detected. 

Wm.  M.  Evarta^  for  the  libellant 

Wm.  M.  Emerson^  for  the  claimant 

Bbtts,  J. — The  bill  of  lading  undertakes  to  deliver 
the  iron,  then  in  good  condition,  in  the  same  order 
here ;  but  without  appfying  to  this  contract  the  character 
of  an  absolute  assumption  or  admission  of  the  &ct,  it 
must  be  received  as  strong  prima  facie  evidence  that 
the  property  was  in  good  order  when  received  on  board 
the  ship.  {Barrett  v.  Rogers,  7  Mass.  R  297.)  The 
law  does  not  give  a  bill  of  lading  the  character  of  a 
warranty  that  the  property  received  by  the  ship  is  in 
absolute  good  order  and  condition.     It  binds  the  ship 
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and  owner  no  farther  than  to  the  external  appearance 
of  the  case  or  boxes,  or  of  the  article  itself,  when  im- 
ported without  envelope.  This  is  especially  so  as  be- 
tween the  freighter  and  ship-owner;  (Vaiin^  lib.  3, 
tit  2,  art  2 ;  2  Boulay  Paty,  309,  313 ;)  and  on 
general  principle,  that  part  of  the  bill  of  lading  which 
operates  as  a  receipt,  is  open  to  explanation  or  correc- 
tion by  parol  evidence. 

The  sheets  of  iron,  in  this  instance,  were  held  together 
by  hoops  around  them,  but  not  in  a  way  to  confine  a 
quantity  of  fluid,  and  prevent  its  being  discovered  by 
the  mere  act  of  moving  the  bundles.  The  injury  or 
exposure  of  the  bundles,  by  having  water  already  de- 
posited within  them^  would  not  thus  be  ever  concealed 
from  observation  when  they  were  brought  to  the  ship, 
by  the  mode  of  putting  them  up  for  exportation ;  and 
the  claimant  is  necessarily  required  to  give  strong  evi- 
dence^ under  such  circumstances,  that  the  injury  had 
abeady  been  sustained,  or  the  proximate  cause  of  it 
existed,  when  the  iron  was  laden  on  board,  otherwise 
his  acknowledgment  and  undertaking  in  the  bill  of 
lading  must  stand  in  force  against  him. 

In  this  case  the  libellant  does  not  rely  exclusively 
upon  the  admission  in  the  bill  of  lading,  but  gives  posi- 
tive proof  that  the  iron  was  delivered  to  the  ship  in 
good  order.  The  fact  that  it  was  damaged  when  deliv- 
ered to  the  consignee,  fastens  the  responsibility  for  the 
deterioration  upon  the  ship,  unless  the  owner  is  able  to 
show  the  injury  arose  from  perils  of  the  sea,  or  some 
inherent  defects  in  the  article,  not  discernible  when  it 
was  received  on  board 

The  presumption  of  the  law,  without  countervailing 
proof  on  his  part,  is,  that  the  injury  has  arisen  from 
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fault  or  negligence  in  the  stowage  or  transportation  in 
the  ship.  {Bemadan  v.  NoUe  et  al  7  M.  B.  {Lou.) 
283.) 

The  ship  had  a  quantity  of  salt  on  freight,  and  an 
attempt  was  made  to  prove  it  stowed  in  the  vicinity  of 
the  iron,  in  a  situation  where  it  might  be  inferred  that 
an  exhalation  of  dampness  from  the  salt  was  the  means 
of  creating  the  rust  or  stain  complained  of;  but  the 
stowage  of  salt  turned  out  to  be  in  another  part  of  the 
ship,  nor  do  I  think,  this  being  a  general  ship,  the 
owner  would  be  answerable  for  this  kind  of  injury  re- 
ceived by  one  part  of  a  cargo  from  another,  if  the 
stowage  was  in  the  usual  manner,  unless  the  contract 
of  affreightment  had  stipulated  the  contrary.  There 
was  no  evidence  that  the  damage  was  caused  by  perils 
of  the  sea,  or  via  mqjor^  and  it  is  not  enough  for  the 
owner  to  raise  a  doubt  whether  the  iron  came  to  the 
ship  in  a  wet  condition  or  received  the  injury  on  board, 
nor  to  show  that  it  is  difficult  to  account  for  its  condi- 
tion ;  but  it  is  cast  upon  him  to  prove,  affirmatively, 
that  the  injury  was  received  before  its  delivery  to  the 
ship,  or  at  least  to  show  circumstances  affording  a  violent 
presumption  that  the  rust  or  stain  could  not  have  been 
communicated  on  ship-board. 

Without  touching  the  question,  then,  whether  as 
against  the  assignee  of  the  bill  of  lading,  or  even  the 
freighter,  the  ship-owner  might  prove  a  fraud  practiced 
on  him  by  the  shipper  of  the  goods  abroad,  in  putting 
them  on  board  in  a  damaged  condition,  I  am  of  opinion, 
upon  the  evidence  produced,  that  the  owner  has  not 
shown  that  the  iron  came  on  board  wet,  or  any  other 
feet,  discharging  his  responsibility  under  the  contract 
in  the  bill  of  lading. 
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The  engagement  of  the  bill  of  la4iing  must  accord- 
ingly be  enforced  against  him,  and  the  libellant  is 
entitled  to  recover  the  difference  between  4J  cents  per 
pound,  for  which  the  iron  was  sold  in  its  damaged  con- 
dition, and  its  value  here,  6 J  cents;  together  with 
charges  for  cartage,  labor  and  money  expended  in  con- 
sequence of  the  damage,  but  deducting  the  abatement 
of  duties  allowed  at  the  Custom-House,  because  of  the 
damaged  state  of  the  iron.  The  case  will  be  referred 
to  the  clerk  to  state  the  account,  upon  the  principles 
of  this  decree. 


Charles  H.  Shaw  v,  Jonathan  Thompson  et  al. 

A  eoiuigiiM  of  a  oharterer,  and  dealing  with  him  in  that  character,  must  be 
presomed  to  know  the  coDtente  of  the  charter-party. 

He  cannot  deal  with  the  charterer  as  owner  for  the  Toyage,  when  by  the  ehar« 
ter-party  the  entire  poneeiion  and  control  of  the  veeiel  remaini  with  the 
master  and  owner. 

If  the  consignee,  in  rach  case,  credits  the  freight  on  the  consignment  to  him,  on 
debts  owing  him  by  the  charterer,  he  will  not  thereby  acqnit  himself  of  lia- 
bility to  the  master  therefor. 

The  payment  to  the  charterer  will  be  on  the  responsibility  of  the  charterer, 
and  not  on  that  of  the  yessel  or  her  owner. 

Non  BT  IBB  RxpoBisE. — ^A  case  similar  to  the  foregoing  hss  been  since  de- 
cided in  Louisiana.  The  action  was  for  damages  of  780  bundles  of  iron  on 
board  ihip,  by  wetting.  It  was  shown  in  this  case,  that  thongh  the  weather 
had  been  rough,  that  the  veisel  was  staunch  and  well  built^  and  not  iiijured  by 
stress  of  weather.  It  was  also  proved  by  defendants,  by  the  testimony  of  the 
steyedores  who  loaded  the  yessel,  as  well  as  by  other  witnesses,  that  the  stow 
age  was  such  as  is  customary,  and  such  as  is  considered  safe.  But  the  fSMt  of 
damage  being  pocitiyely  shown,  and  the  burthen  of  proof  resting  on  the  com- 
mon carrier  to  show  that  it  was  a  damage  occasioned  by  the  perils  of  the  sea, 
which  fact  was  not  made  to  appear,  the  yessel  was  held  liable  for  the  damage. 
{Pr%e$,FrotiA  Co,  y.  Sfdp  Ariel,  10  Xov.  ^ii.  J2:  41&) 
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TW  maiter,  notwitimtiiMiiiig  tnj  interfefaiMe  or  direction  of  the  diarterer,  has 
ft  right  to  retaiii  the  goods  until  his  lien  shall  be  satisfied,  and  he  may  sue 
the  consignees  after  delivery  to  them  of  the  goods,  and  recoTcr  the  freight, 
at  least  to  the  amount  due  on  the  charter-party. 

Where  the  eonngnee  has  notice  that  freight  most  be  paid  tothe  master  and  not 
to  the  charterer,  it  imposes  the  like  obligation  upon  him  as  if  so  reserred  in 
the  bill  of  lading. 

A  ooiungnee  has  no  ri^t  to  appropriate  moneys  dne  for  freight  to  satisfy  ad* 
Yances  made  by  him  to  the  charterer,  although  the  bill  of  lading  directs  the 
freight  to  be  paid  to  the  conognee.  But  a  direction  to  the  consignee  by  the 
master,  to  pay  a  sum  out  of  the  freights  to  the  charterer,  will  be  equiTalent 
to  payment  to  the  master. 

An  agreement  by  the  master  to  pay  a  debt  of  the  charterer  to  the  consignee, 
without  any  eonsideration,  is  a  nudum  pactum,  and  void. 

A  receipt^  alleged  to  be  giren  through  mistake,  may  be  explained  by  pard 
evidence. 

A  libellant  who  demands  an  entire  sum,  when  part  of  it  has  been  paid  accord- 
ing to  his  direetienfl^  and  compels  the  respondent  to  defend,  impairs  his  equity 
to  costs  in  a  Court  of  Admiralty. 

A  respondent  who  contests  the  entire  demand  of  a  libellant,  when  a  portion  of 
it  is  justly  claimed,  although  he  defeats  the  suit  in  the  main  matters  in  con- 
testation, loses  his  e<piity  to  costs. 

Admiralty  Courts,  in  adjudging  costs  in  their  discretion,  regard  the  essential 
merits  and  equities  of  the  parties  rather  than  the  result  of  the  litigation. 

And  may  withhdd  costs  from  both  parties  when  neither  proposes  to  do  what 
is  sobstantially  just  between  them  without  litigation. 


Mr.  8.  B.  Noble,  for  libellant 

Mr.  O.  Spring,  Jr.,  for  respondents. 

Tms  action  was  instituted  in  perBonam  against  the 
respondents,  to  recover  the  sum  of  three  hundred  and 
fifty  dollars,  claimed  to  be  due  for  freight  on  a  cargo 
shipped  at  St  Jago  de  Cuba,  and  consigned  and  deliv- 
ered to  them. 

The  respondents  deny  ajl  liability  or  indebtedness  to 
the  libellant  therefor,  and  aver  that  they  have  paid  the 
whole  amount  of  freight  to  the  charterer  of  the  vessel^ 
with  the  assent  of  the  libellant 
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The  Kbellant  being  maater  and  part  owner  of  the 
schooner  North  Star,  chartered  her  to  Steams,  for  a 
voyage  to  St  Jago  de  Cuba,  from  New-York  and  back, 
at  $300  per  month,  the  charterer  to  pay  domestic  and 
foreign  port  charges. 

The  vessel  performed  the  voyage  ont  and  returned 
to  the  port  of  New- York,  March  7,  1845,  with  goods 
consigned  to  the  respondents,  for  which  $360  freight 
was  payable.  The  bill  of  lading  contained  the  singu- 
lar statement  that  the  $360  freight  was  **  payable  to 
Messrs.  Thompson  &  Adams,"  who  were  the  consignees, 
and  are  the  respondents  in  this  action.  On  the  arrival 
of  the  vessel,  notice  was  given  to  the  respondents  that 
the  freight  must  be  paid  the  master  or  owner,  and  the 
goods  were  delivered  them  under  that  notice.  The 
charterer  (Steams)  was  insolvent,  and  it  was  proved  he 
was  then  indebted  on  the  charter-party  more  than  the 
amount  of  the  freight  payable  on  that  shipment 

There  was  due  the  respondents  from  the  charterer, 
for  advances  made  him  upon  the  outward  voyage, 
$91  90,  over  the  amount  of  freight  received  by  them 
thereon ;  and  they  claimed  that  the  return  freight  was 
to  be  applied  in  extinguishment  of  that  balance,  and 
reftised  to  pay  on  the  present  bill  of  lading  more  than 
$258  10,  which  they  proflFered  to  the  master,  or  the 
charterer,  whichever  of  them  should  consent  to  re- 
ceive it 

After  much  altercation  it  was  agreed  that  the 
$268  10  should  be  paid  to  the  charterer,  and  that  the 
EbeUant  would  look  to  him  for  that  amount  of  the 
freight   • 

The  defendants  thereupon  paid  the  charterer  $268  10, 
in  presence  of  the  libellant,  and  with  his  direct  assenti 
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and  to<^  the  diarterer^s  receipt  in  foil  on  the  acoMnt 
eurrent  between  the  respondrats  and  hint  The  same 
day  the  charterer  paid  the  master  $261  40,  and  took 
ftom  him  a  receipt  in  fnll  '*  for  all  demands  to  this  date, 
(March  16,)  on  acconnt  of  schooner  North  Star,  char- 
tered fix)m  the  port  of  New-York  to  the  port  of  St 
Jago  de  Gnba,  and  back  to  New- York." 

The  bills  of  lading  being  retained  by  the  libellanti 
he  subsequently  demanded  of  the  respondents  $360, 
the  whole  return  freight,  and  payment  being  refused, 
this  action  was  brought  for  its  recovery. 

The  libellant  insisted  that  the  $261  40  paid  hun  by 
the  diarterer  was  received  in  satisfiEtction  of  an  out- 
standing demand  against  him  on  the  charter-party,  sub- 
fflsting  before  the  delivery  of  this  freight  to  Uie  re- 
spondents, and  that  the  freight  money  now  demanded 
was  left  for  him  to  collect  from  the  respondents ;  and 
that  if  his  assent  to  the  settlement  between  the  respond- 
ents and  the  charterer  is  proved,  and  binds  him,  it  can 
only  affect  him  to  the  amount  actually  paid  at  that  time, 
$268  10,  and  that  he  is  entitled  to  recover  the  balance, 
$91  90,  in  the  hands  of  the  respondents. 

It  was  also  urged  that  the  testimony  showed  the 
master  was  illiterate,  and  incompetent  to  comprehend 
the  transaction,  and  commit  himself  and  his  owner  in 
the  arrangement  between  the  respondents  and  the 
charterer. 

Betts,  J. — ^Although  the  transaction  between  the 
respondents  and  charterer  was  so  conducted  as  to  con- 
clude the  libellant,  by  his  assent,  that  the  $268  10  ac- 
tually paid  the  charterer,  should  be  accounted  so  much 
paid  the  master  towards  the  freight,  yet  it  is  palpably 
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unjust  that  the  eandnga  of  the  vessel  should  be  thus 
dhr^rted  to  the  satis&Gtiofi  of  debts  due  by  the  chsrtec^ 
to  the  rei^ndents,  for  which  the  master  or  the  vessel 
were  in  no  waj  responsible.  But  the  libellant  cannot 
allege  his  own  incapacity  to  do  the  business  of  the  ves- 
sel)  and  he  must  be  deemed,  on  the  proofs,  to  have 
adopted  the  payment  actually  made  in  his  presence,  Mid 
with  his  consent,  to  Steams,  as  made  to  himself 

The  i^eq^ondents  must  be  presumed  to  know  the  terms 
of  the  charts-party,  and  that  they  could  not  deal  with 
the  charterer  as  owner  of  the  vessel  ftwr  the  voyage,  her 
entire  possession  and  control  bdng  reserved  to  the 
master  and  owners,  (3  Kent^  219,  220,)  and,  therefore, 
their  advances  to  the  chartera:  on  the  outward  voyage 
must  be  regarded  made  on  his  personal  responsibility, 
and  not  on  any  ri^t  to  sequester  or  reserve  the  freights 
which  might  come  into  their  hands  on  her  return,  for 
advances  on  the  credit  of  the  freight. 

Whatever  stipulations  may  have  been  made  betwe^i 
the  respondents  and  the  charterer  for  the  appropriation 
of  the  return  freights,  the  right  of  the  master  to  collect 
them  from  the  consignees  after  delivery  to  them  of  the 
goods,  at  least  to  the  amount  due  on  the  charter-party, 
cannot  be  questioned,  (4  Wash.  110 ;  1  Pamej  358 ; 
1  8umn.  661;  The  Schooner  Volunteer^  2  Sumtk  689; 
8  Wheat  39 ;  8  Wheat  606 ;  Grade  et  al  v.  Palmer,  3 
Kent,  Med.  138,  219,  220,)  and  the  English  rule  unques- 
tionably coincides  with  the  American  to  that  ex- 
tent (Abbott,  286, 287,  288 ;  Smith's  MercmtHe  Law, 
187.) 

This  right  he  might  waive,  as  he  could  his  lien  on 
the  goods,  by  express  agreement  with  the  charta*e^  or 
consignees,  on  adequate  consideration,  otherwise  no 
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arrangements  between  consigneeB  and  a  charterer,  Bet 
antiiorized  by  the  charter-party,  will  be  of  avail  agabft 
the  right  of  the  ship  to  freight 

The  deliyery  of  the  goods  to  the  consignees,  and  thar 
acceptance  of  thaoi  mider  ihe  bill  of  lading,  raised  an 
assumpsit  against  them  to  pay  freight  according  to  the 
stipnktLon  of  the  bill  of  lading.  (Abbott,  177, 178 ;  3 
Kentj  138.)  And  this  implied  obligation  becomes 
eqniyalent  to  a  positiye  one,  when  the  goods  are  re- 
ceived, as  in  this  instance,  with  notice  that  the  freight 
must  be  paid  the  master,  and  not  to  the  charterer. 

The  goods  for  which  freight  is  now  daimed  were 
laden  on  board  at  Si  Jago  de  Cuba,  tinder  the  charter- 
party,  and  it  must  accordingly  be  assumed  that  tiie 
special  provisions  in  the  bill  of  lading  were  inserted  by 
the  charterer  or  his  agent,  for  his  benefit 

The  goods  were  to  be  delivered  to  the  respondents  or 
thdr  assigns,  he  or  they  paying  freight  therefor,  $350 
for  the  whole,  payable  to  said  Measrsi  Thompson  A 
Adorns^  (the  respondents.) 

The  testimony  shows  that  there  was  a  balance  of  ac- 
count due  the  respondents  from  the  charterer  fas  ad- 
vances, proceeds  of  cargo,  &a,  on  the  outward  voyage ; 
and  it  was  probably  wi<h  intent  to  secure  thai  balance 
that  the  charterer  required  the  freight^  whoever  should 
be  chargeable  for  it,  should  be  placed  in  the  hands  of 
the  respondents.  This  he  had  incontestably  a  right  to 
do,  provided  he  fulfilled  his  engagement  in  the  charter- 
par^  ;  but  the  law  would  not  permit  him  to  regulate 
the  collection  of  freights  on  the  return  of  the  vessel, 
so  as  to  bar  the  master  the  recovery  of  it  from  the  con- 
ffl^ees,  if  not  paid  by  the  diart^rer. 

The  respondents  understood  their  liabilities,  fw  the 
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evidence  is  full  that  they  avowed  their  readiness  to  pay 
the  freight  to  the  master  or  charterer,  as  it  might  be 
agreed  between  the  two,  and  set  up  no  claim  to  retain 
the  freight  in  their  own  right. 

They  pressed  the  satisfaction  of  the  balance  standing 
on  their  account  current  against  the  charterer,  and  de- 
clined paying  over  the  freight  till  that  was  secured,  but 
such  appropriation  was  not  claimed  on  the  footing  that 
the  freight  was  subject  to  their  disposition,  but  that  it 
was  money  of  the  charterer  in  their  hands,  out  of  which 
they  were  entitled  to  retain  the  balance  due  them. 

It  is  clear  they  had  no  legal  right  to  apply  the  money 
in  that  manner,  there  being  no  surplus  belonging  to  the 
charterer.  The  whole  sum  was  insufficient  to  meet  the 
demands  of  the  owners  under  the  terms  of  the  charter- 
party,  to  whom  it  primarily  belonged.  (Abbott^  247.) 
So  far  as  the  libellant  consented  to  the  payment  of  the 
freight  to  the  charterer,  such  payment  would  be  equiv- 
alent to  one  made  to  himself^  and  will  acquit  the 
respondents  from  any  after  accountability  to  him  for  it 
The  respondents  insist  the  libellant  agreed  they  should 
account  with  the  chaiterer  for  the  whole  freight,  know- 
ing it  was  to  go  in  extinguishment  of  his  debt  to  them, 
and  explicitly  sanctioned  such  appropriation  when 
made,  and  expressed  himself  satisfied  to  look  to  the 
charterer  for  his  pay. 

The  testimony  of  Thompson,  brother  of  one  of  the 
respondents,  who  was  present  at  the  time  the  money 
was  paid  by  them  to  the  charterer,  is  relied  upon  as 
definite  and  conclusive  upon  this  point. 

He  says  his  attention  was  called  to  the  conversation 
between  the  partiea  He  heard  his  brother  say  he 
would  pay  the  money  to  either,  if  the  other  consented 
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to  it,  and  told  them  thej  must  settle  between  them- 
selves whom  he  should  pay.  The  libeUant  said,  *'  You 
can  pay  Mr.  Steams,"  (the  charterer.)  The  respondent 
asked,  "Will  you  both,  then,  be  satisfied  if  I  pay  Mr. 
Steams  this  money?"  The  libellant  replied  in  the 
affirmative.  The  respondent  then  asked,  "Will  you 
have  any  claims  against  me  ?  "  The  libellant  answered, 
"  Noy  The  respondent  further  said,  "  You  will  look 
to  Steams  for  your  pay ;"  to  which  the  libellant  assented. 

The  following  receipt  was  then  drawn  by  the  re- 
spondent, subscribed  by  Steams,  and  was  in  the  hands 
of  the  libellant :  "  Reed.,  New-York,  15th  March,  1846, 
from  Messrs.  Thompson  &  Adams,  two  hundred  and 
fifty-eight  ^V^  dollars  in  full,  for  balance  due  me  as  per 
acct  current  of  12th  instant,  which  is  hereby  acknow- 
ledged as  correct" 

A  receipt  was  drawn  at  the  same  time  for  the  libellant 
to  sign,  but  he  declined  executing  it,  because  he  said 
that  would  be  giving  two  receipts  for  one  payment 
The  witness  did  not  notice  whether  the  payment  was  in 
money  or  by  a  check,  but  thinks  he  observed  the  check- 
book of  the  respondents  on  the  table.  His  brother  re- 
quested him  to  witness  the  declaration  of  the  libellant 
Todd,  a  clerk  of  Steams,  proved  the  account  current, 
and  that  the  libellant  had  seen  it  It  charged  Steams 
$286  78,  and  credited  him  $544  88,  including  in  the 
credit  the  $350  freight 

He  testified  that  repeated  conversations  were  held 
between  the  libellant,  Steams  and  Parrington,  (who  ob- 
tained the  charter,)  about  the  settlement  The  libellant 
claimed  $680  as  due  him  on  the  charter-party,  and  he 
knew  the  respondents  would  not  pay  the  freight  until 
he  and  Steams  had  settled  together.     It  was  agreed 
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that  Stearns  ehoiald  receive  the  money  fiom  &e  i» 
spondents,  and  after  the  $251  -^  waa  paid  by  Steams 
to  the  libellant,  the  charter-party  was  cancelled  by  his 
receipt  in  fhlL 

The  witntes  testified  that  he  understood  the  arrange* 
ment  between  the  libellant  and  Steams  to  be,  thatSteams 
should  take  the  money,  and  that  the  libellant  should 
assent  to  it  in  presence  of  the  req>ond6nts,  and  after- 
wards should  sue  the  respondents  and  recover  the  whole 
$350  from  them.  The  witness  qualified  this  statement 
afterwards  by  saying,  he  was  not  sure  but  that  ar- 
rangement was  made  between  Steams  and  Parrington 
alone ;  but  he  accepted  it  as  understood  by  all  those 
present  that  such  course  was  to  be  pursued. 

Parrington  testified  that  he  acted  only  as  a  friend  iB 
endeavoring  to  bring  about  a  settlement,  and  securing 
the  master's  rights;  that  the  master  was  not  a  man  of 
ordinary  capacity  for  business.  The  witness  was  not 
present  when  the  respondents  paid  the  money,  but  was 
when  Steams  paid  libellant  in  part.  The  lU)ellant  in- 
sisted he  was  to  have  the  $350,  and  said  he  could  not 
understand  how  it  was  he  was  not  to  get  his  whole 
freight,  as  that  was  all  he  was  to  receive  for  the  entin 
voyage. 

I  am  satisfied,  from  the  evidence,  that  the  master 
was  not  knowingly  concmied  in  any  wrobgful  arrange- 
ment with  Steams  to  circumvent  the  respondents  aoid 
compel  them  to  pay  the  freight-money  twice,  and  that 
the  trae  nature  of  the  understanding  was,  that  Steams 
should  receive  from  them  all  the  money  they  would 
consent  to  pay  on  the  account,  and  that  the  libelant 
would  accept  such  payment  as  one  made  to  himself 

It  is  undoubtedly  trae,  that  the  respondents  acted 
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vpon  ike  understanding  that  thej  were  onlj  to  pay  the 
Kbdlant  the  balance  in  their  hands  beyond  the  account 
with  Steams^  and  that  the  libellant  consented  that  the 
indebtedness  of  Steams  to  them  should  be  satisfied  out 
of  the  money  due  for  freight.  The  course  of  the  ne- 
gotiation, and  the  uniform  claim  of  the  respondents  in 
this  re^)ect,  was  calculated  to  give  that  impression ; 
but  it  is  to  be  remarked,  that  the  testimony  does  not 
show  the  libellant  eyer  explicitly  and  in  terms  admitted 
there  should  be  an  appropriation  of  more  of  the  freight 
moneys  to  that  debt  than  the  amount  which  he  under- 
stood had  been  paid  to  Stearna  For  the  want  of  frdl 
proof  of  his  directions  or  assent  to  such  appropriation, 
the  respondents  cannot  be  protected  in  reserying  the 
freight  for  payment  of  the  debt  of  Steams,  owing  to 
them.  The  libellant  had  no  connection  with  that  in- 
debtedness, and  was  no  way  liable  for  it,  so  as  to  sul> 
ject  his  property  to  its  satisfaction,  beyond  what  he 
had  directly  authorized  to  be  paid  to  Steams.  The 
further  objection  would  also  exist  to  the  respondents' 
claim,  if  they  proved  the  most  positive  consent  of  the 
libellant  that  such  appropriation  of  his  money  might 
be  made,  that  it  was  a  parol  agreanent  to  satisfy  the 
debt  of  a  third  person,  and  not  obligatory  in  law  on 
him.  (3  Kent,  121,  122.)  The  respondents  part 
with  nothing,  and  are  no  way  made  worse  by  such  pro- 
Hiise.  The  whole  agreement  imputed  to  the  libellant 
unexecuted,  would  be  without  consideration  and  void. 
(Simpson  v.  Patten,  4  Johns.  R  422 ;  Jackson  v.  Bay- 
nee,  12  Ibid.  291 ;  14  Wend.  246 ;  16  IbuL  343.)  In 
either  case,  beoause  of  defective  proo^  or  because  such 
agreement,  if  proved,  would  be  nudum  pactum,  the 
libdlant  would  be  entitled  to  disavow  it  and  demand 
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the  money  actuallj  due  him,  irrespective  of  Steam^ 
obligations  to  the  respondents.  The  only  point  of  view 
in  which  the  case  could  be  placed  to  justify  the  impro- 
priation of  the  money  on  Steams^  account,  would  be 
that  Steams  being  charterer  of  the  who^e  vessel  for 
the  voyage,  on  a  contract  to  pay  a  fixed  sum  per  month 
for  her  services,  would  be  primarily  entitled  to  her 
earnings,  and  the  respondents  might,  therefore,  right- 
fully contract  with  him  to  apply  such  earnings  in  satis- 
&ction  of  his  debt  to  them,  and  the  assent  of  the 
master  to  such  appropriation  would  be  no  more  than  a 
waiver  of  his  right  to  claim  freight  of  the  defendants, 
and  that  it  is  competent  to  make  such  waiver  by  parol 

These  propositions  may  be  admitted  as  sound  law 
without  varying  the  case,  because  the  respondents  had 
express  notice  that  the  master  would  claim  the  freight, 
and  were  directed  not  to  settle  it  with  Steams,  and 
they  do  not  prove  a  waiver,  or  withdrawal  of  that  no- 
tice, frirther  than  regards  the  money  actually  paid  him 
in  presence  of  the  master. 

It  is  manifest,  from  the  testimony  of  Doctor  Thomp- 
son, that  the  dullness  and  incapacity  of  the  libellant  in 
matters  of  business,  must  have  been  well  understood 
by  the  respondents.  It  was,  therefore,  incumbent  on 
them,  in  order  to  raise  an  equity  in  their  favor  against 
his  demand,  because  of  his  acquiescence  or  assent  to 
their  paying  the  freight  to  the  credit  of  Steams,  in 
their  account  with  him,  to  prove  that  he  understood 
clearly  the  consequences  they  claimed  from  that  assent, 
and  that  it  was  intended  to  divert  his  right  to  resort  to 
them  for  the  balance  of  $360,  still  retained  by  them. 
The  receipt  subsequently  given  by  him  to  Steams,  and 
his  discharge  of  the  charter-party,  is  proved  to  have 
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been  without  payment  to  him  of  the  balance  claimed 
against  the  respondents.  The  libellant  is  permitted  bj 
law  to  show,  by  parol  evidence,  that  the  receipt  was 
given  withont  consideration,  and  is  not  binding  upon 
him,  if  that  receipt  and  discharge  of  the  charter-party 
between  Steams  and  the  master  can  be  made  to  sup- 
port the  defence  of  the  respondents.  (1  Qrecrdeafu 
Bv.  373,  §  306 ;  SoiUhwtck  v.  ffadyn,  7  Gowen,  334.) 

It  is  plain,  from  the  testimony  of  Parrington,  that  Ihe 
master  supposed  the  arrangement  was  to  secure  him 
the  $360  freight  in  cash ;  and  the  evidence  of  Doctor 
lliompson  goes  no  frirther  than  to  prove  his  positive 
consent  that  the  respondents  might  pay  to  Stearns 
$258  10  out  of  the  sum.  It  seems  to  me,  therefore, 
upon  the  whole  case,  that  the  libellant  has  established 
a  right  to  recover  from  the  defendants  the  balance  of 
freight  unpaid  by  them,  to  wit,  $91  90. 

If  the  libellant's  action  and  demand  had  been  framed 
for  the  recovery  of  that  sum  alone,  I  shodd  hold  he 
was  entitled  to  recover,  in  addition,  the  costs  incurred 
in  prosecuting  and  establishmg  his  demand. 

The  libel,  however,  proceeds  for  the  whole  freight, 
$350,  and  asserts  that  no  part  of  it  has  been  paid,  and 
in  the  prayer  for  relief,  asks  that  the  Court  pronounce 
in  his  favor  for  that  sum.  No  distinction  is  made  be- 
tween the  part  paid  by  his  direction  to  the  char- 
terer, and  the  part  retained  by  the  respondents,  and 
sought  to  be  applied  to  their  account  against  Steams, 
and  the  case  throughout  the  trial  was  treated  as  a  de- 
mand for  the  whole  freight  money.  The  respondents, 
accordingly,  were  compelled  to  protect  themselves 
against  the  action,  and  have  defeated  it  in  the  material 
part 
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The  demand  to  this  extent  was  inequitable,  and  tlie 
defendants  ought  not  to  be  punished  with  costs  for  re- 
sisting it 

I  think  the  respondents,  also,  ought  xiot  in  equity  to 
be  allowed  costs  against  the  libellant  The  appropria- 
tion made  by  them  of  the  $91  90  of  his  money  cannot 
be  sanctioned  under  the  circumstances  in  proof  They 
are  exempted  from  the  whole  costs  of  suit  only  because 
the  libellant  did  not  specifically  demand  that  balance, 
and  thus  permit  them  to  avoid  contesting  the  action  by 
tendering  it  to  him  or  paying  it  in  Court  But  they 
do  not  entitle  themselyes  upon  the  &cts  to  costs  against 
the  libellant,  because  they  put  him  to  the  necessity  of 
maintaining  his  right  to  the  unpaid  $91  90. 

A  Court  of  Admiralty,  in  exercising  its  discreti<m  in 
the  disposition  of  the  costs  of  suit,  will  look  to  the  sub- 
stantial rights  and  equities  between  the  parties,  nUhtr 
than  to  the  mere  result  of  the  litigation.  (^Tke  Mar- 
tka,  1  BlaUJ^.  and  How.  151;  3  Ball  34;  1  Hogg. 
81 ;  Dunlap  Pr.  102.)  And  costs  may  properly  be  with- 
held from  both  parties,  when  neither  of  them  offeis  to 
the  other  what  is  substantially  right  in  the  case. 

Whea^efore,  it  is  ordered,  adjudged  and  decreed,  that 
the  libellant  recover  in  this  case  against  the  defendant 
the  sum  of  ninety-one  dollars  and  ninety  cents. 

It  is  farther  ordered,  that  neither  party  recover 
i8  against  the  other. 
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Thb  Mutual  Saxstt  Insubanoe  Co.  and  others, 

vs, 
Thb  Oaboo  of  the  Ship  Geobqs,  her  Freioht,  &c.,  &c. 

In  ihm  a^OBtOMat  and  seiUing  of  general  aTerage,  the  contribatory  interest  of 
the  ship  ia  to  be  estimated  at  her  value  at  her  port  of  departure,  making 
TtaanuMe  tUowaoce  for  wear  and  tear  on  the  Toyage,  np  to  the  Umi  of  the 


General  average  on  loes  by  jettison  is  allotted  on  the  principle  that  the  property 
pays  and  receives  in  contribution  upon  the  basis  of  loes  and  valae  at  the  time 
of  the  saerifiee. 

Am  between  assurers  and  assured,  the  valuation  agreed  in  the  policy  may  ba 
taken  on  general  average,  as  the  value  of  the  property  at  risk. 

Boi  the  viluation  in  the  pdiey  on  the  ship  b  no  mora  than  j»rima/sn#  evidMiee 
of  her  value  as  against  owners  of  the  cargo ;  her  value  must  be  estab- 
lished in  the  ordinary  modes  of  proofs  in  respect  to  their  interesta 

Inroiees  and  bills  of  lading  are  admissible  evidence  of  the  value  of  the  cargo  at 
the  place  of  shipmeat 

The  valuation  of  freight  in  the  policy  may  be  received  as  prima  /aeie  evidenoe 
of  its  value  in  favor  of  and  against  the  ship-owner,  on  general  average. 

In  ease  of  total  loss  of  the  ship  voluntarily  straaded  for  the  safety  of  the  eaigo, 
all  the  property  exposed  to  the  risk  must  contribute,  and  be  contributed  for 
at  its  value,  when  the  sacrifice  was  made. 

The  more  ancient  method  of  estimating  freight  at  its  gross  value,  botii  when 
•ontribnted  to  and  when  contributory,  held  to  be  preferable  to  the  modem 
practice  of  estimating  its  full  value  in  the  first  instance,  and  in  the  second, 
diminishing  it  at  discretion,  by  abating  one-fifth,  one-third  or  one-half  from 
its  value. 

Ok  the  coming  in  of  the  report  of  the  auditor  under 
the  reference  of  April  Term  kst,  (see  ante^  page  89,) 
▼ajrions  exceptions  were  interposed  to  the  report  by  the 
req^ectiye  parties,  and  applications  were  made  to  the 
Oonrt  to  change  the  terms  of  the  interlocutory  decree, 
and  to  insert  other  provisions  in  the  final  decree.  >  The 
different  points  and  motions  were  argued  at  great 
length  by 
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Me89r$.  Jno.  Duer  BJid  Theo.  Sedgwick^  forthelibeUants. 
Mr.  Daniel  Lord^  Jr.^  for  the  respondents. 

The  hull  of  the  vessel  had  been  sold  after  the  dis- 
aster on  the  beach  for  i  small  sum ;  about  two-thirds 
of  the  cargo  was  lost,  one-third  only  saved.  The  in- 
terests to  be  contributed  for  were,  (1.)  The  value  of  the 
vessel  represented  by  her  underwriters,  and  valued  at 
$12,000;  (2.)  The  freight  represented  by  the  under- 
writers on  freight  to  the  extent  of  the  insurance, 
$4,400,  and  by  the  owners  of  the  vessel  for  the  balance ; 
(3.)  The  cargo  lost 

The  interests  to  contribute  to  make  up  this  loss  were, 
of  course,  as  to  vessel  and  freight,  the  same,  and  the 
entire  cargo.  The  rate  at  which  the  vessel  and  freight 
should  contribute  was  the  subject  of  the  diflFerence  of 
opinion.  The  insurers  on  the  vessel  contended  on  the 
authority  of  the  case  of  Leavenworth  v.  DelafieTd^  (1 
Gaines^  573,)  and  on  what  they  asserted  to  be  uniform 
custom,  that  to  determine  the  wear  and  tear  of  the  ves- 
sel, one-fifth  should  be  deducted,  and  the  vessel  be  con- 
tributed for  upon  the  balance,  or  four-fifths.  The 
insurers  on  freight  contended,  on  the  authority  of  the 
same  case  and  custom  of  alleged  similar  generality,  that 
the  freight  should  only  contribute  on  one-half  its  gross 
amount,  or,  in  this  case,  $3,400,  and  be  contributed  for 
on  the  whole,  the  reason  of  this  rule  being  stated  to  be 
the  propriety  of  making  a  deduction  for  the  expense 
of  earning  the  freight ;  and  lastly,  the  underwriters, 
whether  on  vessel  or  freight,  contended  that  the  valu- 
ations in  the  policies  were  to  govern. 

In  the  case  above  cited,  the  following  language  was 
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held  bj  Livingston,  J.,  in  the  Supreme  Court  of  New- 
York  :  After  citing  Pothier  and  Marshall,  he  proceeds, 
p.  579 :  "  Ab  the  rule  is  not  accurately  defined  by  the 
law  of  England,  and  the  one  adduced  applies  to  cases 
of  jettison  only,  we  are  at  liberty  to  make  one  for  our- 
selves. The  injustice  of  making  the  ship  and  freight 
contribute  for  their  full  value  has  already  been  stated. 
The  first  will  be  injured  by  the  voyage,  and  oftentimes 
the  whole  freight  received  will  not  be  equal  to  the  dis- 
bursements and  expenses  to  which  the  owner  has  been 
exposed.  *  ♦  ♦  ♦  ♦  What  value  to  put  on  the 
vessel  and  freight,  and  do  complete  justice,  is  moi:e 
difficult,  perhaps  impracticable.  To  take  their  full 
worth  will  not  do.  After  the  best  reflection  I  have 
been  able  to  bestow  on  the  subject,  I  am  for  valuing 
the  vessel  at  four-fiifths  of  her  original  cost,  reckoning 
nothing  for  provisions  or  wages  paid  in  advance,  and 
the  fi*eight  at  one-half  of  the  gross  sum  agreed  to  be 
paid.  This  rule  may  be  deemed  arbitrary ;  so  will  any 
that  can  be  devised,  and  yet,  perhaps,  it  will  come  as 
near  as  any  other  in  producing  a  contribution  in  pro- 
portion to  the  real  interest, of  each  which  may  be  in 
jeopardy."  For  the  respondents  it  was  insisted,  that 
this  case  of  Delafield  v.  Leavenworth  did  not  apply  to 
the  present ;  that  the  valuations  in  the  poUcies  could 
not  affect  third  parties,  that  is,  the  owners  of  cargo ; 
that  the  actual  wear  and  tear  of  the  vessel  should  be 
ascertained  by  evidence,  not  by  any  arbitrary  deduo* 
tion,  and  that  the  freight  should  contribute  on  its  whole 
gross  amount 

Bettb,  J. — ^The  specific  points  in  contestation,  and 
determined  between  the  parties  by  the  decree  of  April 
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last,  were,  that  the  Court  has  cognizance  of  the  case  as 
one  of  Admiralty  and  maritime  jurisdiction,  that  the  ship 
was  voluntarily  stranded  fcMr  the  baiefit  of  the  cargo, 
and  although  a  total  loss,  h^  owner  was  entitled  to 
compensation  by  way  of  general  average ;  that  the  ad* 
JQstment  of  average  could  be  made  in  this  port,  where 
the  proceeds  of  the  cargo  were  attached,  and  that  the 
freight  was  both  subject  to  contribution,  and  entitled 
to  a  contributory  allowance. 

The  frame  of  the  order  was  not  discussed  be- 
tween the  parties  when  adopted,  and  the  claimants,  by 
exception  to  the  report  of  the  auditor,  and  the  libe- 
lants, through  a  direct  petition  or  motion  to  the  Court, 
seek  to  have  portions  of  the  decretal  order  explained, 
modified  or  annulled 

To  avoid  the  complexity  of  cross  motions  and  argu- 
ments upon  objections  in  relation  to  the  details  of  the 
order,  the  Court  permitted  the  counsel  to  consider  the 
whole  matter  open  as  to  the  particulars  to  be  embraced 
in  the  final  decree,  beyond  the  general  principles  set- 
tling the  rights  of  the  libellants  to  recover,  and  lliat 
the  argument  be  directed,  to  the  terms  asked  by  the 
libellants  to  be  inserted  in  the  decree  adjusting  the 
contributory  interests,  or  fixing  the  rules  by  which  they 
shall  be  determined,  with  the  right  to  the  claimants  to 
propose  any  substantive  provisions  in  the  final  order  not 
moved  by  the  libellants,  and  pertinent  to  the  case. 

The  positions  which  the  libellants  maintain  are,  that 
the  ship  is  to  contribute  and  receive  contributions  upon 
her  value  agreed  in  the  policy  of  insurance,  deducting 
one-fifth  for  wear  and  tear,  conformably  to  the  rule  de 
dared  by  the  Supreme  Court  of  this  State,  in  Leavenr 
worth  V.  Delqfield,  (1  Catnes,  673.) 
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That  the  cargo  saved  is  to  contribute  according  to 
its  invoice  value,  and  that  lost  by  stranding  to  be  con- 
tributed for  at  a  like  valuation. 

That  the  freight  is  to  be  contributed  for  at  its  gross 
value,  according  to  the  amount  named  in  the  policy, 
being  the  sum  payable  to  the  ship-owner:  and  the 
freight  is  to  contribute  on  such  gross  amount  less  one- 
hal^  being  its  cost  or  value  at  the  time  of  loss,  accord- 
ing to  the  rule  m  Leavenworth  v.  Delajield^  (1  Came»^ 
573.)  That  the  libellants  are  entitled  to  a  decree  in 
personam  against  Macy  &  Co.  and  Barclay  &  Livings 
ton,  who  hold  portions  of  the  proceeds  of  the  cargo, 
or  part  of  the  cargo  itself  for  the  amount  of  such  cargo 
or  proceeds  and  costs,  and  to  a  decree  against  the 
foreign  owners  of  the  cargo,  upon  a  proceeding  by 
foreign  attachment  for  the  value  of  the  cargo  saved, 
and  not  recovered  of  Macy  and  the  other  respond* 
ents. 

The  daimants  combat  each  of  ihese  propositions,  ex- 
cept the  second,  and  also  ask  the  direction  of  the  Court 
as  to  the  compensation  chargeable  in  behalf  of  the 
atiditor  and  adjuster  of  average.  It  is  understood  the 
latter  particular  may  be  arranged  between  the  parties, 
and  it  will  not  therefore,  be  ftirther  noticed  in  this 
opinion. 

In  directing,  by  the  former  order,  the  ship  and  freight 
to  be  valued  at  the  sums  named  in  the  policies  set  forth 
upon  the  pleadings,  being  theiAtrue  values  at  the  port 
and  time  of  departure,  the  Court  did  not  overlook 
ihe  &ct  that  the  owners  of  the  cargo  were  not  parties 
to  those  policies,  and  would  not  be  considered,  in  judg- 
ment of  law,  to  have  assented  to  the  valuations  made 
in  thCTi ;  nor  was  the  Court  unaware  of  the  diversity  of 
Vol  IL  11 
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opinions  and  usages  stated  in  the  books  in  relation  to 
the  basis  of  valuations  which  were  to  be  subjects  of 
general  average.  (1  Candy's  Marshatt,  290-291 ;  2  lb. 
621-3.) 

The  preponderance  of  authority  is  believed  to  be^ 
that  the  contributory  interest  of  the  ship  should  be 
estimated  at  her  value  at  her  port  of  departure,  (3 
Kent,  242;  2  Serg.  &  Rawk,  258;  BenecJce,  210;  1 
Oaines;  573,)  with  proper  allowances  for  wear  and 
tear ;  that  is,  upon  her  value  at  the  time  to  which 
the  apportionment  relates.     (1  PhUUps^  358.) 

Other  cases  indicate  that  if  the  ship  is  sold,  her 
contributory  value  is  to  be  the  sale  price.  (2  Johns. 
R  98.) 

Abbott  considers  the  rule  to  be  that  the  ship  is  to 
be  estimated  according  to  her  value  at  the  end  of  the 
voyage,  {Ahbo%  356,)  that  is,  at  her  port  of  destina- 
tion. (2  Marsh,  ch.  13,  §  7,  London  ed.  1802.)  But 
Benecke  combats  that  doctrine,  (^Benecke^  310,)  and  his 
conclusions  are  more  in  consonance  with  the  principles 
upon  which  average  is  exacted  and  given,  which  clearly 
is,  that  the  property  should  pay  and  receive  in  contai- 
bution  upon  the  basis  of  loss  and  value  at  the  time  of 
the  disaster. 

The  means  of  measuring  these  particulars  with  cer- 
tainty are  not,  however,  well  defined,  and  different 
commercial  states,  and  sometimes  different  tribunals  in 
the  same  country,  are  at  variance  as  to  the  proper  me- 
thod of  attaining  that  end.  (Wesleett,  255 ;  Marshall^ 
b.ly  ch.  13,  §  7,  ed.  1802;  2  PhtlUps,  358;  Benecke^ 
322-325 ;  Stevens  on  Av.  part  1,  art.  3.) 

It  is,  moreover,  not  a  defimtely  settled  principle 
whether  these  methods  or  means  are  matters  of  evi- 
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dence  only,  or  are  raised  to  roles  of  decision,  and  thiu 
become  fixed  doctrines  of  law. 

In  the  latter  case  it  would  belong  to  tibe  Conrt  to 
determine  the  amonnt  of  the  contributory  interests, 
very  much  as  it  settles  the  relative  liability  of  the  par- 
ties ;  and  in  the  former,  the  inquiries  would  be  essen- 
tially matters  of  fact,  to  be  ascertained  by  ordinary 
modes  of  proof 

The  case  of  Leavenworth  v.  Delafield^  (1  Gaines^  573,) 
is  an  instance  in  which  embarrassing  question!  under  a 
general  average  are  disposed  of  by  the  judgment  of 
the  Court  as  purely  legal,  and  Oray  v.  Wtdn^  one 
where  the  same  particulars  were  referred  to  the  jury 
to  be  passed  upon  as  matters  of  fact  (2  8erg.  A 
BawlCy  229.)  The  Court  considered  the  jury  right- 
fully exercised  their  discretion  in  following  the  reason 
of  the  New- York  case  as  conducing  to  certainty,  but 
the  decision  itself  is  not  sanctioned  beyond  the  special 
case  of  capture ;  (2  Johns.  R.  98 ;)  and  is  resided 
an  anomaly  in  its  principle  by  high  authority.  (2 
Phtlt  Ins.  218.)  No  reason  is  assigned  in  the  decision 
for  giving  an  effect  to  a  loss  by  vis  me^jor^  diiferent  in 
one  case  from  that  of  another ;  so  that  losses  by  jetti- 
son or  capture  can  stand  on  different  rights  to  compen- 
sation by  average.  It  is  to  be  borne  in  mind,  that  the 
speculations  in  the  English  books  upon  the  valuation  of 
the  ship  as  a  subject  of  general  average,  and  essentially 
so,  also,  in  the  American  authorities,  until  the  case  of 
The  Oohmbia  Ins.  Co.  v.  AMt/y  had  relation  to  partial 
injuries  by  voluntary  sacrifice,  and  not  to  her  total  loss. 
In  the  latter  ease  no  reason  is  discovered  for  distin* 
guishing  her  valuation  on  general  average  from  that  on 
a  ftl<Mtn  against  her  underwriters. 


164  CASES  IN  ADMIRALTY. 

TIm  If  aiiial  Safety  Inn  Go.  «.  The  Gergo  of  the  Ship  Ckorge^ 

In  respect  to  the  valuation  of  the  ship,  as  she  is  to 
contribute  and  be  contributed  for  at  her  value  at  the 
port  of  departure,  Tvith  a  proper  allowance  to  cover 
the  deterioration  at  the  time  of  her  loss,  how  are  these 
particulars  to  be  ascertained  ? 

As  between  owners  and  assurers,  the  valuation  agreed 
in  the  policy  is  ordinarily  taken  for  the  purposes  of 
general  average,  as  the  value  of  the  ship ;  (Stevens^ 
Av.  ch.  1,  art.  2;)  and  Benecke  says  that  valuation  is 
frequently  the  best  guide  in  determining  the  contribut- 
ory interest  between  all  parties  concerned.  {Benecke^ 
311-312.) 

Upon  the  assumption  that  it  belongs  to  the  Court  to 
prescribe  the  means  by  which  the  value  is  to  be  deter- 
mined, the  policy  might,  perhaps,  be  safely  adopted  as 
a  more  reliable  approximation  to  the  value  than  the 
report  of  surveyors,  or  the  estimate  of  casual  observers 
or  appraisers. 

Usually  the  vessel  is  examined  on  the  part  of  the 
underwriters  by  an  experienced  surveyor,  having  know- 
ledge of  her  age,  build  and  character,  who  will  be 
watchftd  to  prevent  an  over-valuation ;  and  the  strong 
interest  of  th^  owner  and  his  agent,  on  the  other  hand, 
to  have  the  policy  a  sufl&cient  indenmity  in  case  of  loss, 
might,  in  the  conflict  of  these  interests  and  views,  se- 
cure an  estimate  sufl&ciently  near  the  fair  value  to  an- 
swer the  purpose  of  a  general  rule,  which  would  pre- 
vent serious  injustice  to  either  party. 

It  is  no  more  arbitrary  to  declare  such  valuation  to  be 
that  on  which  the  average  shall  be  estimated,  than  to 
direct  one-fifth  or  one-half  (1  Gaines^  M.  373 ;  Abbott^ 
366 ;  2  ValtHy  294-5,)  to  be  deducted  from  the  proved 
value  at  the  commencement  of  the  voyage,  to  determine 
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the  worth  of  the  vessel  at  the  time  of  her  destmctioiL 
In  view  of  the  yagneness  and  want  of  uniformity  in  fixing 
the  contributory  value  of  property  subject  to  general  aver- 
age, with  which  the  Courts  and  text  writers  have  always 
been  embarrassed,  the  first  order  in  this  case  adopted 
the  valuation  in  the  policy  as  the  value  of  ship  and 
freight,  and  this  seems  a  common  method  of  fix- 
ing such  value  in  case  of  total  loss.  {Stevens^  Aver* 
163-167.)  Yet  I  am  not  satisfied  the  policy  can  be 
received  a^  more  than  prima  facie  evidence  of  the 
vi^ue  of  the  ship  and  freight,  admitting  it  covers  no 
more  than  her  naked  valuation,  if  admissible  to  that 
extent,  because  the  parties  proceeded  against  in  this 
action  are  not  parties  or  privies  to  the  policy  on  the 
ship  or  freight,  and  I  do  not  find  that  the  practice  of 
taking  the  Valuation  in  the  policy  as  frdl  evidence  to 
that  point  is  so  £ax  recognised  in  the  mercantile  law  as 
to  acquire  the  force  of  a  general  usage,  and  where  a 
legal  proposition  is  rather  experimental  than  estab- 
lished, it  may  be  considered  preferable  to  adhere  to 
known  rules,  however  fit  and  reasonable  a  propos&d 
change  may  appear. 

Proceeding  in  subordination  to  legal  rules  of  evidence^ 
no  less  so  in  cases  of  jettison  than  in  privation  of  pro- 
perty by  other  casualties,  the  party  claiming  recom- 
pense for  his  loss  should  establish  its  value  by  the 
ordinary  modes  of  proofe.     {Benecke^  294.) 

The  Court  cannot  look  to  the  probable  inoonvenience 
or  delays  he  may  be  subjected  to  in  pursuing  his 
remedy  in  that  method ;  those  are  incidents  to  every 
demand  put  in  suit,  and  I  accordingly  hold  that  the 
libellants  must  establish  before  the  adjuster,  by  legal 
evidence,  the  value  of  the  ship  at  the  time  the  disaster 
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oecmred.  He  must  determine  that  fact  by  due  {Hroo& 
I  caa  see  no  reason  to  vary  the  rale  on  this  inquiry,  or 
to  assume  that  the  value  at  the  place  of  departure  of 
the  vessel  may  easily  be  proved,  whilst  it  must  be  im- 
practicable to  {M*ove  it  at  tiie  place  of  her  loss.  Testi- 
mony, for  aught  that  appears  in  this  case,  may  as  well 
be  furnished  tending  to  show  the  degree  of  depre- 
iciation  of  value,  as  to  determine  its  state  when  the 
voyage  conmienced. 

The  rule  is^  that  a  reasonable  allowance  shall  be  made 
for  wear  and  tear,  (3  Kent^  242,)  and  there  would 
manifestly  be  great  conveniency  in  possessing  a  cri- 
terion which  should  in£tilibly  fix  that  amount;  but 
without  the  support  of  notorious  usage  and  custom  to 
an  uniform  scale  of  depreciation  of  a  vessel  by  perform- 
ing the  whole  or  any  portion  of  her  voyage,  it  must  be 
sheer  conjecture  with  the  Court  to  pronounce  that  the 
abatement  of  one-fifth  or  one-hal^  or  any  other  aliquot 
of  the  value  of  the  ship  when  sound,  a  reasonable  mea- 
sure of  its  worth  at  the  time  of  loss. 

*  The  method  of  ascertaining  the  value  of  the  ship  at 
her  place  of  departure,  and  that  which  governs  the 
same  inquiry,  at  the  period  of  her  loss,  should  be  alike. 

On  the  argument,  the  counsel  on  both  sides  agree  to 
accept  the  invoice  prices  and  bills  of  lading  as  proof  of 
the  true  value  of  the  cargo,  and  the  policy  as  evidence 
of  the  value  of  the  fireight;  and  that  agreement  renders 
it  unnecessary  to  inquire  what  effect  in  law  those  docu- 
ments would  be  entitled  to  upon  the  question  of  actual 
value  of  the  cargo  at  the  time  and  place  of  its  shipment, 
or  of  the  freight  at  the  time  of  loss. 

The  next  consideration  is,  how  freight  is  to  be  oon- 
tributed  for,  and  on  what  sum  it  is  to  contribute.     In 
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the  authorities  upon  which  the  decision  on  the  merits 
in  this  case  is  rendered  for  the  libellants,  (2  Serg.  it 
Bawle,  229  ;  3  Wash.  R  298  ;  13  Peters'  R.  331,)  it  is 
held  that  freight  .is  to  be  brought  into  the  account  on 
general  average,  both  as  receiving  and  rendering  com- 
pensation, because  of  the  loss  of  the  vessel,  but  those 
cases  do  not  settle  the  ratio  of  allowance  or  contribution. 

In  the  U.  S.  Circuit  Court  the  point  was  not  debated 
by  the  bar  or  Court,  nor  does  it  clearly  appear  that 
any  overage  adjustment  had  been  made  in  that  cause. 
In  the  Pennsylvania  case  the  jury  found  the  freight 
payable  per  cask,  but  the  case  does  not  state  what  rate 
on  the  value  was  allowed  in  adjustment 

The  case  in  the  Supreme  Court  is  alike  barren  of 
fSstcts  on  tiiis  point,  and  the  attention  of  the  Court  was 
not  directed  to  the  consideration  of  the  special  ques- 
tion made  in  this  case.  It  appears,  by  the  opinion  of 
the  Court)  that  an  auditor^s  report  was  made,  but  not 
being  excepted  to,  no  information  is  given  of  the  basis 
upon  which  it  was  formed. 

In  no  one  of  those  cases,  or  the  thoroughly  studied 
arguments  made  by  the  counsel  in  them,  is  it  intimated 
that  the  freight  is  to  receive  contribution  upon  one 
valuation,  and  be  contributory  on  a  different  one. 

The  Hbellants,  by  means  of  the  abandonment  to  them, 
stand  in  place  of  the  owners  in  this  case,  and  it  is  ad- 
mitted, that  on  portions  of  the  cargo,  freight  has  been 
received  by  them,  and  earned  pro  rata  on  others,  and 
that  they  are  bound  to  contribute  on  what  is  so  saved 
towards  the  general  loss. 

It  is  contended  for  them  that  they  are  first  entitled 
to  be  allowed  in  contribution  for  the  gross  freight  taken 
on  board,  and  that  they  are  only  to  contribute  on  the 
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freight  saved  after  deduction  of  the  expense  of  earning 
it,  whether  the  expenses  are  measured  by  a  fixed  ratio 
of  deduction,  as  is  the  practice  frequently  adopted,  or 
are  ascertained  by  subtracting  the  wages  and  other  ex- 
penditures in  earning  it  as  chargeable  in  favor  of  the 
ship  against  freight 

Legal  writers,  and  the  adjudged  cases,  constantly 
speak  of  the  contribution  in  respect  to  freight  as  divisi- 
ble in  its  character,  the  ship-owner  to  have  contribu- 
tion upon  his  gross  freight  on  average  adjustment,  and 
to  pay  only  upon  the  net  amount  saved  him  by  the 
sacrifice  to  the  common  benefit.  (Abbott^  366-7,  and 
notes  let  and  2d;  1  Phillips  Ins.  cA.  16,  §  11;  Benecke^ 
291;  lb.  313;  Marshall,  b.  1,  ch.  13,  §7;  Stevens, pt 
1,  arts.  2  and  4,  pt  2,  art  3 ;  Annesly  on  Ins.  98 ; 
Hughes,  225-6;  lb.  283;  Hall,  489,  492;  1  Smith 
Merc.  Law,  192.)  And  such  undoubtedly  is  the  pre- 
valent usage  in  respect  to  the  contributory  value  of 
freight  in  cases  of  total  loss.  The  principle  recognised 
as  the  foundation  of  this  doctrine  is  that  every  thing 
sacrificed  for  the  common  safety  shall  be  contributed 
for  by  those  benefited  at  its  actual  worth  or  value 
when  lost,  and  that  the  contribution  shall  be  drawn 
from  every  thing  saved  at  its  value  at  the  same  time. 
{Maygraih  v.  Church,  1  Caines,  216.)  The  Court  says 
the  freight  actually  gained  or  earned  in  the  voyage, 
and  not  what  the  vessel  would  have  earned  if  she  had 
gone  the  ftdl  voyage,  ought  to  be  the  rule  of  contribu- 
tion. 

When  a  jettison  occurs,  the  freight  for  the  voyage 
upon  the  goods  thrown  overboard  is  lost  with  them, 
and  is  provided  for  by  general  average  at  the  rate  of  ita 
full  value. 
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The  freight  on  the  residue  of  the  cargo  must  accord- 
ingly be  ciJled  on  to  contribute  towards  that  loss  at  its 
value  to  the  ship-owner,  as  one  of  the  particulars 
benefited  and  saved  by  means  of  the  jettison.  What, 
then,  in  this  relation  to  the  subject,  is  that  value  as 
saved?  There  is  great  diversity  and  looseness  of 
opinion  and  practice  on  this  point,  and  it  must  be  re- 
garded yet  an  undetermined  question  of  commercial  law. 
The  justness  of  the  distinction  set  up  between  the 
amount  to  be  paid  and  received  on  account  of  freight 
18  not  obvious,  particularly  as  the  freight  lost,  though 
paid  for  in  foil,  need  not  be,  and  rarely  if  ever  can  be, 
folly  earned  at  the  time.  The  principle  of  the  rule 
seemed  to  be  aimed  at  is,  to  require  the  freight  to  be 
placed  on  the  same  footing  with  the  ship  and  cargo, 
and  have  its  interest  in  contribution  at  a  common 
valuation,  whether  lost  or  saved. 

The  ship  contributes  upon  her  actual  value,  for  loss 
or  injury  to  herself  or  to  the  cargo,  and  in  the  present 
case  is  so  contributed  for ;  and  it  is  not  undeserving 
notice  in  this  connection  that  wages  and  provisions, 
which  are  estimated  in  average  adjustments  as  ex- 
penditures in  earning  freight  saved  and  to  be  deducted 
from  the  valuation  of  freight,  would  perhaps  be  more 
appropriately  referred  to  the  ship,  as  necessities  of  her 
equipment  and  navigation,  or  of  the  eicpense  of  carry- 
ing her  to  the  place  of  disaster.  (2  8erff.  cfe  Bawle, 
229;  lb.  237,  notes.) 

In  that  sense  their  value  would  be  involved  in  the 
valuation  of  the  vessel,  and  ought  not  to  be  reiterated 
and  again  provided  for  as  a  distinct  interest  in  connec- 
tion with  freight 

But  adopting  the  usual  mode  of  valuation,  and  re- 
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gar^g  provisions  and  wages  as  expenditures  in  gain- 
ing freight  and  cHargeable  against  that,  the  question 
yet  recurs,  whether  the  ship-owner  is  entitled  to  lull 
freight  on  the  cargo  lost,  and  chargeable  with  less  on 
that  saved  ? 

The  case  under  consideration  would  mark  the  une- 
qual operation  of  such  rule  as  a  general  one.  The  owner 
here  daims  to  be  credited  gross  freight  on  part  of  the 
cargo,  and  to  realize  that  amount  in  the  adjustment,  yet 
that  he  should  be  made  chargeable  in  contribution  upon 
the  same,  less  the  cost  of  earning  it,  say  one-fijflh.  Thus 
he  would  be  paid  the  expense  of  gaining  the  freight 
in  a  foil  allowance  therefor,  and  receives  compensation 
again,  or  what  is  equivalent,  is  relieved  from  contribu- 
tion, in  the  way  of  deduction  from  the  amount,  before 
it  is  made  contributory  to  the  common  loss. 

Such  method  of  valuation,  in  eflTect,  imparts  to  the 
ship-owner  a  double  contribution  on  the  same  loss ;  first, 
in  ranking  him  as  creditor  for  gross  freight,  then  abat- 
ing from  the  sum  (which  is  tantamount  to  adding  it  to 
the  ship)  the  cost  of  earning  it,  when  it  becomes  con- 
tributory. It  is  not  easy  to  discern  the  equity  which  per- 
mits the  subtraction  of  the  cost  of  wages  and  provisions 
from  freight,  and  does  not  allow  them  on  the  valuation 
of  the  ship.  They  are  the  indispensable  conditions  to 
her  navigation ;  freight  is  not.  Whatever  her  value  may 
be  at  the  place  of  loss,  greater  or  less  than  at  the  place 
of  her  departure,  the  services  of  the  crew  (represented 
in  wages  and  provisions)  become  ingredients  of  that 
value,  in  being  the  means  of  placing  her  there,  and 
would  be  estimated  by  the  owner  as  part  of  her  cost 
price  at  that  place,  as  the  voyage  is  not  necessarily  one 
earning  or  seeking  freight     The  ship  is  the  only  losing 
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partj  contribated  to  in  this  case,  and,  it  seems  to  me, 
the  fraggestion  is  not  without  force,  that  in  a^'nsting  the 
arerage  by  allowing  her  full  freight  as  parcel  of  her 
loss,  and  abstracting  from  the  amount,  when  made  con- 
tributory, her  advantage  on  the  ay^rage  is  augmented. 
She  is  reUeyed  from  contribution  proportionabfy  to 
the  privilege  thus  given  to  freight  when  it  is  contri- 
butory. 

If  the  rule  were  to  be  regarded  as  definitely  settled, 
that  between  owners  of  the  cargo,  or  in  respect  to  the 
ship-owner,  in  compensation  of  the  usual  average  losses 
on  the  vessel,  the  proportion  of  contributicm  laid 
upon  freight  shall  be  adjusted  by  deducting  from 
the  gross  freight  the  cost  of  earning  it ;  can  that  privi- 
lege be  justly  ckiimed,  when  the  vessel  seeks  not  re- 
compense for  a  partial  injury,  merely  retarding  the 
voyage,  which  is  performed  after  her  reparation,  and 
towards  which  she  must  make  like  contribution,  but  in 
compensation  for  her  entire  value  as  a  total  loss  ? 

The  modem  practice  undeniably  favors  that  distinc- 
tion, and  freight  is  relieved  from  contributing  on  gen- 
eral average  upon  its  gross  value ;  and  a  lesser  one,  sup- 
posed to  have  first  satisfied  the  expenses  of  earning  it, 
is  assumed  as  the  contributory  valuation.  (2  PhUl 
Ins.  ch.  15,  §  11;  Ahhott,  ed  1829,  356;  1  Oaines  B. 
573 ;  3  Mason  R.  439.)  Although  this  is  accepted  and 
acted  upon  by  most  commercial  tribunals  as  a  general 
doctrine,  yet,  as  has  already  been  shown,  there  is  no 
umformity  in  the  rules  governing  the  estimates  of 
value.  Sometimes  it  is  an  arbitrary  abatement  of  cme- 
fifth,  one-third  or  one-half,  and  at  others  the  propor- 
tion is  worked  out  by  valuing  the  charges  incurred  in 
gaining  the  freight 
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Without  intending  presumptuously  to  originate  a  plan 
of  contribution  in  this  respect,  orto  overiook  or  underrate 
the  prevailiug  practice,  or  the  considerations  upon  which 
it  is  supported,  I  am  more  disposed  to  fall  back  upon  the 
primitive  usage,  the  great  stock  jfrom  which  these  di- 
versities are  offshoots.  The  decision  now  adopted  will 
at  least  afford  the  opportunity  to  parties  concerned  in 
the  question,  to  carry  the  subject  before  the  national 
Court  of  last  resort,  where  a  rule  may  be  established 
and  declared  which  will  govern  the  American  mer- 
chant navigation  on  this  important  topic. 

In  the  Consulato  de  Mare^  Bourdier's  translation,  ch. 
96,  (2  Pardeaaua  ua  et  coutumes  de  la  Mer^  quarto^  p.  101, 
note  6,)  it  is  said,  "  In  case  of  jettison,  if  the  majster 
receives  freight  for  his  whole  cargo,  the  same  shall  be 
included  in  the  general  contribution;"  although  the 
ship,  in  the  same  ordinance,  on  such  an  average,  is 
rated  ^t  one-half  her  value.  And  in  ch.  98  it  is  ex- 
pressly declared,  that  the  freight  saved  shall  contribute 
for  its  full  value,  the  same  as  do  the  goods  saved ;  (2 
Pardessus^  103,  note  3 ;)  and  the  compiler  points  out 
the  error  of  Bourdier  in  his  translation  of  ch.  98,  in  this 
respect 

The  Laws  of  Oleron  (8)  declare,  that  losses  by  jetti- 
son are  paid  in  ftiU  out  of  the  vessel  or  freight,  at  the 
discretion  of  the  master.  {Zouch^  Appendix^  169, 170.) 
So  in  various  sea  laws  and  ordinances  collected  by 
MoUoy,  (J?.  2,  ch.  6,  §  12,  pp.  12, 13,)  it  appears  that  the 
contribution  was  laid  upon  the  whole  value  of  the 
freight 

The  ordinance  of  Philip  IL,  of  1563,  at  Antwerp, 
so  allots  it,  and  the  same  usage  had  prevailed  in  the 
northern  parts  of  Holland  before  1300. 
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La  Becapilacion  de  Leyes  de  las  Indiaa^  in  Spain, 
and  the  statutes  of  Genoa,  lay  on  the  ship  a  contribu- 
tion both  for  the  whole  of  her  value  and  freight ;  and 
the  ordinances  of  Koningsburgh  and  Hamburgh  agree 
that  the  ship  is  to  contribute  to  the  same  extent  for 
the  whole  of  her  value  and  freight. 

M0II07  refers  to  some  instances  amongst  the  old 
edicts  in  which  the  contribution  appointed  is  less  than 
on  the  whole  value  of  the  freight ;  but  their  general 
bearing  and  usage  puts  the  gross  value  of  the  freight 
in  contribution.  Stevens  quotes  Van  Weytsen,  {TraiU 
iea  Avarte,  1563,)  who  concludes  his  examination  of 
tiie  subject,  by  saying,  ^^  that  in  reason  and  justice  they 
ought  to  carry  in  common  contribution  the  whole  value 
of  the  vessel,  as  well  as  the  entire  freight  which  the 
master  receives  for  the  voyage."  {Stevens*  Average^ 
52;  1  Fardeseus  U8  et  catihimes  de  la  Mer;  Laws  qf 
Oleron^  art  8,  note  2,  p.  329 ;  Ihtd  art  31,  note  5,  p. 
344.) 

The  considerations  adverted  to  will  lead  me  to  place 
this  decision  on  that  basis,  and  to  direct  the  freight  to 
be  charged  on  the  adjustment  at  its  full  value  at  the 
place  of  disaster.  The  proceeds  and  part  of  the  cargo 
being  arrested  in  this  port,  the  adjustment  will  then 
be  made  up  conformably  to  the  rules  governing  the 
subject  here ;  preserving,  however,  a  common  basis  of 
contribution  in  respect  to  freight,  either  to  it,  in  satis- 
fietction  of  its' loss,  or  from  it,  contributing  to  the  com- 
mon loss. 

The  decree  adopted  in  this  case  will  meet  the  other 
points  also  brought  forward  on  these  motions,  and  de- 
termine the  terms  of  the  adjustment  to  be  carried  into 
execution  under  the  judgment  of  the  Court 
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The  Court  accepted,  and  ordered  to  be  entered  the 
following  form  of  decree  in  iJiie  case : 

This  cause  having  been  further  heard  in  respect  to 
the  form  of  the  order  or  decree  to  be  rendered  therein, 
and  due  consideration  being  had  of  the  premises,  it  is 
considered  and  adjudged  by  the  Court,  that  the  libellants 
recover  against  the  proceeds  of  the  cargo  in  the  plead- 
ings mentioned,  a  contributory  part  on  general  average 
in  proportion  to  the  value  of  the  cargo  saved  (repre- 
sented in  whole  or  in  part  by  the  said  proceeds)  bore 
to  the  cargo  on  board  paying  freight  And  it  is  further 
ordered  and  adjudged,  that  for  the  purpose  of  such 
contribution,  the  said  ship  be  estimated  at  her  value  at 
her  port  of  departure,  when  the  voyage  in  the  pleadings 
maitioned  commenced:  such  value  to  be  proved  on 
the  part  of  the  libellants,  subject  to  such  deduction  for 
wear  and  tear  up  to  the  time  of  her  loss,  as  on  the  part 
of  the  claimants  shall  be  proved  to  be  reasonable ;  and 
also  deducting  all  sums  received  by  the  libellants  on 
sale  of  said  ship,  or  any  part  of  her  tackle  or  apparel, 
after  the  stranding  in  the  pleadings  mentioned.  And 
it  is  further  ordered  and  adjudged,  that  the  cargo  laden 
on  board  be  valued  for  the  purpose  of  contribution,  at 
the  prices  stated  in  the  invoice  and  bills  of  lading 
thereof,  or  either,  if  both  cannot  be  produced,  deduct- 
ing therefrom  salvage  and  other  necessary  charges  in- 
curred in  consequence  of  the  wreck  of  said  ship.  And 
it  is  further  ordered  and  adjudged,  that  the  freight  of 
the  said  ship  be  contributed  for  at  its  gross  value,  and 
that  the  freight  saved  after  the  wreck  also  contribute  at 
its  gross  value,  being  the  amount  contributed  for  in  the 
general  average,  deducting  therefrom  all  necessary  ex- 
penses incurred  (if  any)   subsequent  to  the  wreak 
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aforesaid.  And  it  is  further  ordered  and  adjudged, 
that  it  be  referred  to  the  clerk  of  this  Court  (or,  at  the 
option  of  the  parties,  to  an  auditor,  to  be  selected  by 
their  respectiye  proctors)  to  adjust  and  state  the  average 
in  this  district,  conformably  to  the  directions  of  this 
decree,  and  that  on  such  reference  the  proof  produced 
on  the  hearing  of  the  cause,  and  such  other  evidence  as 
may  be  pertinent  and  competent,  may  be  offered  by 
either  party,  subject  to  all  legal  exceptions.  And  it  is 
further  ordered  and  decreed,  that  on  the  coming  in  and 
confirmation  of  the  report  of  the  clerk,  (or  auditor,) 
the  libellants  may  take  and  enter  a  final  order,  that  the 
claimants,  Josiah  Mac^  and  others,  in  the  pleadings 
named,  andTiolding  in  their  hands  part  of  the  proceeds 
aforesaid,  pay  over  to  the  libellants  respectively  the 
sums  so  reported  to  be  due  them,  or  the  rateable  pro- 
portion thereof,  according  to  their  respective  insurances, 
with  interest  thereon,  firom  January  10,  1842,  to  the 
amount  of  the  said  funds  in  their  hands,  if  necessary  for 
that  purpose.  And  it  is  further  ordered  and  decreed, 
that  the  libellants  recover  their  costs  to  be  taxed,  to  be 
paid  out  of  said  proqceds,  but  no  decree  or  process  by 
virtue  of  the  proceedings  of  foreign  attachment  is  to 
be  taken  in  personam  against  any  party  in  the  pleadings 
mentioned. 
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James  Colons  t;.  Francis  Hathaway  and  OTHEsa 

The  act  of  CoDgratt  of  Jaly  20, 1790,  in  r«Ution  to  MAmen's  wagM,  does  not 
compel  all  the  Mameii  tiling  in  per$onmn  for  waget-earned  on  the  lame  roj' 
age,  to  unite  in  the  actioa 

The  peremptory  proyiaion  in  the  aet  applies  only  to  cases  in  fwn.  Bat  tha 
poUoy  of  the  statote  embraces  soits  in  pertonanif  and  thb  Court  enconrages 
joint  actions  to  be  prosecuted  in  that  case  also. 

Coats  are  technically  awarded  to  parties,  but  substantially  they  belong  to  the 
proctor  to  the  suit,  and  the  Court  vill  uphold  his  right  to  them  against  acts  of 
the  principal  to  his  prejudice. 

Whsre  seyeral  seamen  unite  in  an  action  tn  permmam  to  recoTcr  wages,  all 
of  whom,  except  one,  obtain  decrees  for  |50  and  oyer,  which  are  ai^[>ealed  to 
the  Circuit  Court,  and  a  decree  is  rendered  in  fayor  of  the  other  libellant  f<Hr 
less  than  $60,  he  can  tax  full  costs  in  his  own  name,  and  perfect  and  enforoa, 
by  execution,  his  decree  for  wages  and  costs.  The  causes  of  action  and  the 
final  decree  are  all-separate,  and  the  remedy  is  as  in  a  separate  actioa 

The  rule  relieying  seamen  from  stipulations  for  costs  produces  no  unreasonable 
inequality  as  against  ship-ownem 

An  irregularity  in  the  taxation  of  costs  may  be  corrected  by  the  Courts  on  mo- 
tion,  after  final  decree  rendered. 

The  practice  is  liberal  in  allowing  a  re-taxation  of  costs,  where,  by  mistake,  mia- 
appr^enaion  or  other  casualty,  a  party  failed  opposing  the  original  taxation* 
particularly  where  the  costs  claimed  are  large. 

Bbtts,  J. — This  case  has  been  reserved  a  considerable 
time  since  the  hearing,  in  order  to  ascertain  whether 
the  points  involved  in  it  have  been  before  considered 
and  decided  in  this  Court,  and  also  to  await  an  oppor- 
tunity to  confer  with  the  Circuit  Judge  upon  the  ques- 
tion of  practice  common  to  both  Courts,  which  composes 
the  gravamen  of  this  application. 

No  decision  is  produced  bearing  upon  the  question, 
and  the  continuing  absence  of  the  Circuit  Judge  will 
delay  a  conference  with  him  on  the  point  of  practice 
for  several  montha     At  the  request  of  the  proctors  of 
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the  respective  parties,  judgment  will  therefore  be  no 
longer  suspended. 

The  libel  was  filed  by  several  of  the  crew  of  tiie  bark 
Florida,  for  wages.  On  the  final  hearing,  wages  were 
decreed  the  several  libellants  in  distinct  and  different 
sums.  The  present  libellant  was  awarded  less  than  $50, 
and  that  decision  not  being  appealable,  the  decree  in  his 
favor  became  final  His  co-libellants  each  recovered 
above  the  sum  of  $50,  and  it  appears,  apud  acta^  that 
the  respondents  have  appealed  firom  that  portion  of 
the  decree,  and  that  the  appeal  is  now  pending  in  the 
Court  abova 

This  libellant  proceeded  to  perfect  the  decree  in  his 
favor.  He  made  up  a  bill  of  costs,  which  embraced  all 
the  charges  incurred  in  the  joint  action  of  himself  and 
co-libellants,  and  had  it  formally  taxed.  Execution  has 
since  been  issued  to  collect  those  costs,  together  with 
the  amount  of  wages  decreed  to  him. 

The  respondents,  by  this  motion,  apply  to  the  Court 
to  set  the  proceedings  aside,  because  the  taxation  of 
entire  costs  was  unauthorized  and  irregular,  or  that  a 
re-taxation  or  appeal  firom  the  one  made,  if  that  was 
regular,  maybe  granted  them;  but  the  motion  rests 
more  especially  on  the  objection  that  a  single  libellant 
is  not  entitled  to  recover  to  himself  individually  the 
entire  costs  accruing  in  a  suit  of  which  he  was  only  one 
of  several  promoventa 

The  assumption  that  parties  obtain,  personally,  the 
costs  awarded  on  the  decision  of  a  suit  in  prosecution, 
is  essentially  erroneous.  It  is  so  only  theoretically. 
The  general  decree  gives  the  costs  nominally  to  a 
parly  in  the  action,  but  in  reality  nothing  passes  by  it 
into  his  hands,  beyond  the  reimbursement  of  witnesses' 
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fees,  or  advances  actually  made  by  him  to  other  ends 
than  the  payment  of  his  proctors'  and  advocates'  fees. 
The  taxed  costs  belong  to  them,  and  their  rights  thereto 
will  be  protected  by  the  Court  against  the  exercise  of 
any  authority  over  them  by  the  party  himself  to  their 
prejudice. 

The  bill  of  costs  taxed  in  this  case  includes  nothing 
which  is  payable  to  the  libellant  personally.  It  con- 
sists of  proctors'  fees,  witnesses  fees  and  charges  by 
officers  of  the  Court  These  accrued,  and  were  neces* 
sary  alike  for  one  as  for  all  the  suitors,  and  are  incurred 
to  the  same  amount,  whether  the  recovery  is  fifty  dol- 
lars alone  or  above  that  sunt 

The  facts  upon  which  the  action  was  maintained  in 
this  case  were  common  to  all  the  libellants,  and  were 
supported  by  the  same  testimony.  The  evidence  in 
bar  of  the  action  was  also  the  same  against  all  the 
libellanta  The  diversity  of  proof^  so  &r  as  there  was 
a  diJBEerence,  related  mainly  to  the  defence,  going  to 
show  that  each  libellant  could  not  claim  an  equal 
amount  of  wages.  But  on  the  defence,  alike  as  with 
the  demand,  the  material  inquiry  was  into  the  facts  at- 
tending the  wreck  of  the  vessel,  and  whether  those 
&cts  secured  the  libellanta  their  wages,  notwithstand- 
ing the  loss  of  the  ship. 

This  party  has,  in  the  judgment  of  the  Court,  main- 
tained his  right  of  action  on  the  merits,  and  showed 
an  unpaid  amount  of  wages  earned,  for  which  he  ob- 
tained a  decree,  and  nothing  brought  forward  on  the 
part  of  the  respondents  on  this  motion  shows  that  if 
the  suit  had  been  in  the  sole  name  of  the  libdlant,  the 
items  of  l^al  chaise  would  be  at  all  different 

The  act  of  Congress  (1790,  ch.  56,  §  6)  imposes  the 
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neoessityon  the  crew  to  imite  in  an  action  agaixist  areflMl 
for  the  wages  of  a  common  voyage ;  bat  no  indiriditil 
seaman  wonld  be  placed  in  a  worse  condition,  in  com- 
plying with  that  law  of  prosecntion,  than  if  he  sued 
separately.     He  in  no  respect  stands  responsible  for  the 
right  of  his  associates  to  recover,  nor  is  the  decree  joint 
in  case  all  recover,  and  each  exactly  the  like  som.    Not- 
withstanding snch  blending  of  parties,  the  judgment  of 
the  Conrt  is  for  or  against  each  as  an  independent  snitor. 
That  regulation  of  actions  does  not  in  terms  include 
suits  brought  by  seamen  for  wages  against  the  master 
or  owner  of  a  vessel.     They  may,  undoubtedly,  then  ex- 
ercise their  common  law  right,  and  each  sue  for  himself 
They  are,  however,  within  the  fidr  policy  of  the  act, 
and  this  Court,  to  secure  simplicity  and  eicpedition  in  this 
class  of  actions,  and  avoid  expense,  encourages  the  junc- 
tion of  the  crew,  alike  in  suits  in  personam  and  in  rem. 
Had  iJie  libellant  brought  his  separate  action  in  this 
instance,  he  would,  as  the  common  incident  to  the  re- 
covery of  wages,  also  be  entitled  to  full  taxable  costsL 
The  act  of  Congress  would  operate  oppressively  upon 
a  seaman,  if  under  it  he  is  compelled  to  stand  tiie  ride 
cf  the  right  of  action  of  those  with  whom  he  is  asso- 
ciated, and  thus  be  deprived  of  costs,  or  exposed  to 
be  diarged  with  costs,  on  their  being  defeated.    And 
the  course  of  the  Court  sanctioning  this  junction  of 
causes  of  action,  might,  in  such  cases,  become  more  in- 
jurious to  them  than  if  they  sued  as  individual  parties. 
By  protecting,  in  this  manner,  the  seamen  who  are  sue* 
cessM  in  their  portion  of  the  smts,  those  proceeded 
against  may  also  have  their  rights  substantially  pre- 
served ;  because  those  libelants  defeated  on  the  hear- 
ing, or  whose  decrees  may  thereafter  be  reversed  on 
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iffpetl^  may,  at  the  discretion  of  the  Court,  be  com- 
polled  to  satisfy  the  costs  created  against  the  adversary 
partie&  Such  compensatory  costs  is  the  only  indem- 
nity provided  by  law  for  litigant  parties  against  each 
other,  when  one  establishes  no  right  of  action  or  suffi- 
cient defence. 

This  is  in  consonance  with  the  rule  at  law,  where  no 
apportionment  of  co^  is  made  in  case  of  several  pro- 
secutors, some  of  whom  obtain  judgments,  and  others 
have  judgments  rendered  against  them.  The  success- 
ftd  party  on  each  side  recovers  full  costs  against  his  ad- 
versary. (2  R  8.  616,  §  18;  3  Wend.  326.) 
.  It  is  urged  that  the  rule  of  Court  permitting  seamen 
to  sue  for  wages  without  filing  stipulations  for  costs, 
(Bule  45,)  supplies  no  reciprocity  to  ship-owners,  as 
tliey  are  compelled  to  contest  unfounded  claims  put  in 
pvosecutdon  by  transient  and  irrespoijsible  persons,  with- 
out any  indemnity  by  costs  where  such  actions  are  de- 
feated, and  that  because  of  such  disfavor  to  shipowners 
and  masters  in  d^ence  of  those  actions,  the  Court,  in 
allotting  costs,  should  confine  the  allowance  to  the 
strictest  share  of  each  sailor,  in  the  general  bill  of  costs. 

I  think  there  would  be  no  difficulty  in  vindicating 
the  provisions  of  the  rule  on  general  principles,  and  in 
diowing  that  the  preponderance  of  privileges  in  the 
mattOT  of  wages  between  the  two  classes,  lies  heavily 
agaim^  seamen  and  in  favor  of  masters  and  owners. 

In  case  of  the  capture  or  total  loss  of  the  ship  on  Uie 
voyage,  the  mariner  loses  all  wages,  (Abbott^  457,) 
though  the  owner  may  cover  wages  in  his  policy  on 
freight  as  part  of  the  cost  of  earning  it ;  (3  Kent^  269, 
271 ;  1  PhiUips  Ins.  316 ;)  and  thus  receive  and  pocket 
the  entire  amount.     And  the  Circuit  Court,  in  this  dis- 
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trict,  has  decided  that  in  cases  of  abandonment  by  the 
owners  for  a  technical  total  loss,  although  the  ship  and 
her  cargo  was  navigated  to  port  after  her  injniy,  y«t 
the  crew  had  lost  their  wages. 

The  postponement  of  the  payment  of  wages  to  ten 
days  after  the  nnlading  of  the  vessel,  and  compelling  a 
seaman,  aft;er  the  voyage  is  fhlly  ended,  to  summon  ihe 
master  or  owners,  and  prove  a  balance  dne  him,  b^re 
he  is  allowed  to  institute  an  action  for  its  recovery,  are 
all  privileges  protective  to  the  merchant  solely,  and  in 
derogation  of  the  common  law  rights  of  sailors. 

The  exemption  in  this  Court  of  seamen  from  giving 
security  for  costs  is  but  a  slight  boon  in  comparis<Hi 
with  the  mlGkterial  privileges  accorded  owners  of  idiipe 
as  against  them,  without  including,  in  the  enumeration, 
the  abrupt  confiscation  of  their  earnings  on  the  longest 
voyages,  for  a  needless  absence  of  48  hours  from  their 
ship. 

The  slender  relief  afforded  by  the  rule  is  not  peculiar 
to  this  Court  It  is  sanctioned  by  the  highest  English 
authority,  (1  Sagg.  B.  220,)  and  is  believed  to  be  in 
consonance  with  the  usage  of  Admiralty  Courts  in 
the  United  States.     (Dunlap'a  P.  102,  303.) 

I  think,  therefore,  the  libellant  in  this  case  is  entitled 
to  ftill  costs  of  suit,  without  regard  to  the  possible  dis- 
position of  the  case  in  respect  to  his  co-libellants.  The 
respondents  may  be  reimbursed  the  payment  in  ca«e 
the  decree  against  them  is  reversed  by  the  appellAtB 
Court,  by  costs  awarded  them  therein,  if  that  Court 
considers  them  equitably  entitled  to  costs;  and  that 
Court  can  also  give  adequate  relief  to  the  seamen  who 
are  separated  from  the  joint  action,  by  awarding  them 
an  indemnity  in  costs  in  that  Court 
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CoDiM  «.  Hftt^waj. 


Tbe  Court  cannot speookte  npcm  apt)foable  revemJ 
ip  the  Circuit  Court  (^  the  prindides  of  law  or  their 
•l^lioatioi^  which  goyemed  the  decision  of  this  Court 
in  favor  of  the  libellant  That  decision  must  stand 
as  the  law  of  the  case  until  disaffirmed  by  the  appellate 
Court  If  such  reversal  occurs,  it  does  not  follow  but 
that  the  libellants  may  even  there  be  awarded  costs,  Sdt 
if  an  equitable  and  probable  cause  of  action  existed  in 
their  favor,  the  Court  above  may  secure  them  their 
costs,  although  they  fiedl  recovering  wages.  {Dunlap*$ 
P.  152.)  Moreover,  an  inferior  Court  ought  not  to 
atay  its  hand  in  administering  what  it  regards  the  law 
<^  a  case,  under  ^prehension  that  a  superior  tribunal 
nay  hold  a  different  opinion  upon  it.  There  is  nothing 
extrawdinary  in  a  cause  experiencing  alternations  of 
affirmances  mid  disaffirmances  during  its  progress  before 
tribunals  of  different  grade&  Nor  is  it  at  all  without 
precedent,  that  solemn  adjudications  of  Courts  of  last 
resort  are  recalled,  modified  or  annulled  by  their  own 
•absequent  action. 

The  proctor  of  the  respondents  alleges  that  the  tax- 
ation of  costs  in  his  absence  on  the  part  of  the  libellant 
was  irregular;  or  if  the  proctors  of  the  libellant  were 
justified  in  their  practice,  he  lost  his  opportunity  of 
rraewing  his  objections  to  the  charges,  from  misappre- 
hending the  times  of  hearing  before  the  taxing  officer, 
and  also  in  being  misunderstood  by  the  taxing  officer  as 
to  the  reservation  of  his  right  of  appeal  The  proctors 
of  the  libellant  put  in  a  contradictory  statement  of  &cta 
touching  the  mistakes  or  misapprehensions  set  up  on 
the  other  side,  and  insist  their  practice  was  regular; 
but  irrespective  of  the  question  of  strict  regularity,  the 
of  the  Court  is,  whenever  colorable  grounds  are 
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diown  for  revision  c^  taxstion,  to  give  to  the  partieB 
interested  an  opportmdly  for  review  by  re-tazation, 
although  they  may  not,  on  their  part,  have  scmpnlonaly 
pursued  the  accustomed  course  of  practice. 

The  bill  taxed  in  this  case  is  large  in  amount,  being 
$434  88,  exclusive  of  clerk's  charges,  and  the  respond- 
ents ought  not  to  be  concluded  from  relief  in  the  mat- 
ter, even  if  laches  may  be  imputed  to  their  proctor, 
since  tiie  libellant  is  no  way  prcgudiced  by  the  lapse 
of  time. 

The  Court  is  not  disposed  to  infer  any  unnecessary 
delay  or  neglect  in  applying  for  a  re-taxation,  but  con- 
siders the  proctor  acted  in  good  &ith,  under  the  per- 
suasion that  he  might  have  the  bill  of  costs  legally  ad- 
justed whenever  the  libeUant  should  seek  to  collect  it 

It  is  accordingly  directed,  that  the  respondents  may, 
at  their  election,  take  out  an  order  for  the  re-taxation 
of  the  costs  before  the  proper  taxing  officer,  or  accept 
the  proposal  of  the  Ubellant's  proctors  if  renewed,  to 
have  the  items  objected  to  on  the  taxation  and  noted 
at  the  time  by  the  taxing  officer  as  appealed  from,  de- 
ducted from  the  bill 

In  case  of  such  arrangement,  the  bill  to  be  deemed 
taxed  at  the  amount  left  after  such  deductions.  But  in 
case  a  re-taxation  is  had,  each  party  will  possess  the 
usual  right  of  appeal  therefrom. 

The  respondents,  if  they  proceed  to  a  new  taxation, 
must  give  notice  to  the  libellant's  proctors  of  the  time 
and  place,  and  pay  the  costs  thereof 

Burr  &  Benedict^  for  libellani 


D.  LotAi  Jr,^  fyt  respondent 


IS4  GASES  IN  ADMIBALTY. 


TlieBibocvMBHiUt 


Thb  Schooveb  Hasbir. 


Under  the  nila  of  tbU  Court,  in  tniU  li»  fmi  for  Mnrioas  onboard  of  ^ 
ih«  North  Rirer,  a  libelUnt  cannot  recorer  coat*  when  le«  than  $60  if  in 
dittaBd,  If  he  had  a  clear  remedy  therefmr  knewn  to  him,in  thaloealCMrifc 

Xhe  oiuM  la  upon  the  daimaat  to  ihow  thai  the  libellant  had  raoh  remady* 
to  entitle  himself  to  a  decree  for  costs. 

The  olject  of  this  rule  was  to  prerent  an  unnecessary  resort  to  the  azpensiTa 
proceedings  m f«N.  It  will  not  be  so  enlcrraed  as  to  compel  the  maanarta 
resort  to  the  local  Conrta.  only  in  ease  his  remedy  there  is  eonrenient  and 
sore. 

A  similar  doctrine  prerails  in  the  dvil  law,  and  la  also  employed  as  a  meant  for 
praTcnting  the  creation  of  costs  nnneceaMuily  in  thapgoaaoution  of  demamk 

llarhury^  for  libellant. 

Skitfeldt^  for  daiiiiant 

Betib,  J. — ^The  libellant  sues  %n  rem  by  a  smnmarjr 
proceeding,  to  recover  wages  earned  by  his  son,  a 
minor,  as  a  hand  on  board  the  schooner  Harriet,  mak- 
ing trips  from  Sangerties,  Ulster  County,  to  Troy, 
Albany,  Hudson,  New-Tork,  Brookl}^,  and  some  other 
ports  on  the  East  River. 

The  testimony  of  the  boy  proves  the  services  to  have 
been  rendered,  and  that  $17  26  is  due  for  his  wages. 
This  evidence  is  corroborated  by  other  witnesses,  ex- 
cept as  to  the  balance  due.  They  were  unable  to  tes- 
tify to  that  point 

The  claimant  attempted,  by  cross-examination  of  the 
boy  and  the  exhibition  of  his  own  memorandum  book, 
to  prove  that  a  larger  amount  of  payments  had  been 
made  him,  but  in  this  he  was  unsuccessfol,  and  nothing 
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was  elicited  to  conflict  with  his  evideDce  in  chief  as  to 
the  actual  balance  due. 

Upon  the  fiicts  proved,  in  mj  opinion  there  can  be 
no  donbt  that  the  Hbellant  is  entitled  to  recover,  as 
claimed,  $17  25,  with  interest  from  the  first  of  August 
last  Indeed,  this  is  not  very  seriously  controverted  by 
the  counsel  for  the  claimaDt,  but  the  point  most  dis* 
cussed  and  relied  upon  arises  on  the  question,  whether 
the  libellant  shaU  recover  or  pay  costs  in  this  Court 
and  in  this  form  of  action. 

It  was  proved  by  the  boy,  that  the  claimant,  who  is 
master  and  part  owner  of  the  schooner,  lived  in  th« 
same  township  with,  and  but  four  or  five  miles  dis* 
tant  from  the  libellant,  and  that  the  libellant  made  iht 
bargcdn  personally  with  him  for  the  services  for  which 
this  suit  has  been  instituted.  The  claimant  further 
proved  that  he  occupied  a  house  and  a  small  piece  of 
land  at  that  place,  as  owner,  and  had  money  at  interest, 
$700  at  one  place  and  $200  at  another. 

The  rule  eviforced  in  this  Court  in  this  respect  is,  in 
suits  in  rem  for  services  on  board  vessels  upon  inland 
waters  of  the  State,  the  libellant  shall  not  recover  costs, 
if  he  had  a  dear  remedy  known  to  imn,  in  the  local 
law  Courta 

Where  the  owner  or  master,  hiring  a  mariner  for 
that  s^^ce,  is  of  undoubted  responsiUHty,  and  can  be 
proceeded  against  conveniently  by  the  mariner  at  his 
place  of  residence,  and  the  seaman  chooses  to  resort  to 
the  expensive  process  of  the  Admiralty,  his  costs  of  suit 
should  be  borne  by  himself,  and  not  be  thrown  upon 
the  owner.  The  debt  may  be  collected  with  equal  oeler* 
ity  and  certainty  in  a  Justice's  Court  at  a  chai^  cf 
a  few  shillings,  as  b^re  itm  tribunal  under  the  boiN 
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iken  of  costs  exceeding  the  amount  of  the  debt  To 
show  that  his  case  does  not  fall  within  the  principle  of 
tiie  practice,  the  libellant  c^ered  evidence  of  common 
report,  and  the  opinion  of  the  neighb(»rs,  that  the  cUinh 
ant  was  largely  in  debt,  and  dilatwy  and  evasiye  in  sat* 
ii5^S<>^US^o^<^S*^i'^i8thi^  andthatitwonldbediffi* 
enlt  to  reach  his  properly,  if  he  actoally  owned  any,  by 
process  fix)m  the  local  Conrta  The  testimony  is  not  so 
definite  and  direct  as  to  establish  the  fmd  that  debts 
conld  not  be  so  collected  from  the  daimant,  bat  they 
afibrd  a  colorable  cause  or  warrant  for  the  libellant  to 
attach  the  vessel  in  the  first  instance,  and  impose  on  the 
daimant  the  owum  of  showing  that  the  other  method 
would  afford  a  sure  remedy  to  the  libelkmt,  without  his 
resorting  to  an  attachment  out  of  this  Court 

The  testimony  offered  by  the  claimant  tends  to 
strengthen  the  doubt  as  to  a  dear  remedy  iot  the  re* 
covery  of  small  debts  against  him  at  law.  His  brother 
testifies  to  his  ownership  and  possession  of  the  house 
and  lot  of  land,  but  no  evidence  is  offered  that  he  had 
a  dollar's  worth  of  personal  property,  subject  to  exe- 
cution, out  of  which  the  debt  could  be  secured  in  case 
the  libellant  obtained  judgment  against  him,  and  real 
estate  is  not  bound  by  such  judgment 

He  is  not  subject  to  imprisonment  for  the  debt,  and 
it  is  not  made  to  appear  that  the  libellant  would  be  in 
a  better  condition  to  make  the  money  by  aid  of  a  judg- 
ment in  a  Justice's  Court  than  without  one.  He  applied 
fcr  paym^it  three  several  times  to  the  claimant  person- 
ally without  success,  and  under  the  circumstances,  I  am 
satisfied  he  was  justified  in  taking  his  proceeding  in  the 
int  instance  against  the  vessel  A  prindple  similar 
to  tiiat  invoked  by  the  claimant  obtains  in  Courts  of 
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aril  law.  If  the  defendant,  npon  being  sued,  pleads 
in  limine  Utts^  that  no  demand  was  made  upon  him  for 
the  debt  before  the  institution  of  the  suit;  that  he  was, 
and  still  is,  ready  and  willing  to  pay  the  demand 
claimed,  he  will  not  be  mulcted  in  costs ;  but  if  no  de- 
mand was  made,  and  he  defends  the  suit  upon  other 
grounds,  he  is  liable  for  costs.  (Bfxmm  el  al.  t.  Scnd^  4 
MarHnN.  &  (Zot«.)438;  Hawardetal.  v.  Steamboat  Och 
lumbta,  1  Lou.  R  ^20.)  The  object  of  the  rule  was  to 
prerent  an  unnecessaiy  and  wanton  resort  to  the 
somewhat  severe  and  expensive  process  allowed  in  Ad- 
Boralty ;  but  it  would  counteract  the  policy  whidi  pro- 
tects a  mariner's  earnings,  to  put  him  to  the  expense 
and  delay  of  a  suit  at  law,  in  order  to  asoertain  wh^lmr 
he  could,  in  that  way,  recover  the  wages  due  him.  He 
should  rightly  and  in  equity  be  restricted  to  that  method 
<iiily  in  case  his  remedy  thereby  is  convenient  and  sore. 
I  shall,  therefore,  order  a  decree  to  be  entered  up  for  the 
libellimt  for  the  wages  as  above  stated,  with  summary 
M0ts  to  be  ta^rod. 
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Th«  POot-Boftt  Bl< 


The  Pilot-Boat  Blossom. 


It  k  not  enlfMibU  or  improper  oonduet  for  the  officer  on  deck  to  ttke  the  hefan 

of  A  TCMei,  and  to  reoeire  and  act  upon  the  direction  of  the  look-oot  as  U 

the  mode  of  steering  her. 
A  Teaiel  nuiniog  irith  the  wind  free,  must  giye  way  to  another  dose-hanle^ 

without  regard  toth^  respectiye  tacks. 
f^flIl^g  Tsssols,  coming  into  port  in  the  ni^^t  time,  are  not  bound  to  aanj 

lights. 
Pflot-boats,  equally  with  other  vessels,  are  guilty  of  gross  negligence  by  running 

in  the  night  thne  without  a  competent  loek-ont  staftiooed  forward  on  tha 

deck. 
The  man  at  the  wheel  is  not  a  sufficient  watch  to  fulfil  the  obligations  of  the 

boat  in  that  respect 
The  damages  in  case  of  eoUisioa,  to  be  a^udged  against  the  party  in  iaii]*,nnii 

be  sufficient  to  restore  the  injured  yessel  to  the  condition  she  was  in  at  the 

time  of  the  collision. 
Aataal  hjiries  only  are  to  be  compensated  for.    The  Oonrts  do  not  ( 

l^ypoihetical  or  eoneequential  damagea 


This  suit  was  instituted  for  the  recovery  of  damages 
occasioned  by  a  collision,  on  the  19  th  day  of  December, 
1843,  at  sea,  in  the  night,  a  few  miles  off  Sandy  Hook, 
between  the  schooner  Harriet  Smith,  owned  by  the  li- 
bellant,  and  the  pilot-boat  Blossom,  owned  by  the 
claimants. 

The  schooner  was  coming  into  this  port  from  sea, 
and  the  pilot-boat  was  on  her  way  out  in  pursuit  of 
pilotage  business.  By  the  pleadings  and  proo&  it 
appears  the  wind  was  about  W.  S.  W.,  the  schooner 
was  heading  about  N.  N.  W.,  and  pilot-boat  about  S. 
S.  E.    All  these  were  estimated  courses. 

The  schooner  was  struck  about  a  foot  forward  of  her 
stem,  on  the  starboard  quarter.    Three  stanchions  were 
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broken,  part  of  the  tafirail  split,  the  bulwark  torn  about 
eight  feet,  and  the  whole  stem  racked  and  broken  by 
the  blow. 

The  repairs  cost  thirty-one  ^^  dollars,  bnt  the  ship- 
carpenter  testified,  that  in  his  judgment,  the  injury  to 
the  schooner,  in  consequence  of  the  collision,  was  from 
two  hundred  and  fifty  to  three  hundred  dollars,  and 
that  the  schooner  could  not  be  replaced  in  a  condition 
as  good  as  before  the  injury  without  taking  up  her 
deck,  and  taking  out  the  knees,  &c.  She  was  well 
manned  and  found. 

The  pilot-boat  was  outward  bound  on  a  cruise,  with 
a  complement  of  six  persons  on  board,  all  of  whom, 
except  one,  an  apprentice  at  the  helm,  were  below  at 
the  time  of  the  collision. 

The  night  was  dark ;  and  so  dark,  it  was  contended 
for  the  claimants,  that  it  was  impracticable  to  discover 
the  schooner  &i  enough  off  to  afford  the  pilot-boat 
any  way  to  avoid  her.  The  pilot-boat  carried  a  lantern 
under  her  bow.  She  had  no  look-out  forward,  and  no 
person  on  deck  other  than  the  man  at  the  hehn. 

The  schooner  had  two  men  stationed  forward  on  the 
look-out,  one  on  the  lee  and  the  other  on  the  weather 
bow.  They  and  the  mate,  who  was  at  the  helm,  testi- 
fied that  they  saw  the  light  of  the  pilot-boat  the  distance, 
they  supposed,  of  a  mile  or  more  off,  and  the  two  on 
the  watch  both  saw  the  boat  itself  coming  upon  them 
several  times  its  length  off,  before  she  struck  the 
schooner. 

The  schooner  showed  no  light  There  was  contra- 
dictory evidence  respecting  the  usage  or  custom  on  the 
coast  for  sailing  vessels  to  carry  lights,  and  also  as  to 
the  utility  and  prudence  of  doing  so. 
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ThtPflol-Bot  Mali—.  * 

The  mate  of  the  schooner  took  the  hehn^  and  ordered 
the  men  keeping  the  look-out  to  give  him  directkms 
how  to  steer  in  respect  to  objects  ahead.  Evidence  was 
given  by  the  claimants  to  show  the  custom  and  nsage 
of  pilot-boats  off  this  port  to  ran  in  the  night  time  with 
no  more  men  on  deck  than  the  one  at  the  helm. 

The  cause  was  argued  by 

W.  Q.  Morton,  for  the  libellanta 
F.  B.  Cutting,  for  the  claimanta 

Bbtts,  J. — ^It  was  argued  for  the  pilot-boat  that  there 
was  carelessness  and  want  of  due  care  and  precaution 
in  not  carrying  a  light  on  board  the  schooner,  and  also 
in  the  officer  of  the  deck  taking  the  helm  himself  and 
trusting  to  a  common  sailor  to  keep  a  look-out,  and 
give  orders  how  to  steer. 

I  do  not  consider  those  suggestions  of  any  weight, 
because,  if  the  mate  had  taken  a  position  on  the  quarter- 
deck or  mid-ships,  he  must  have  shaped  his  orders  to 
the  helmsman  from  the  report  of  the  look-out  Indeed, 
I  apprehend  the  uniform  usage  is  for  the  look-out  to 
cry  the  direction  to  be  given  the  helm,  and  for  that  call 
to  be  obeyed  instantly,  unless  countermanded  by  an 
dficer.  The  maritime  law  does  not  oblige  sailing  ves- 
sels to  carry  lights  at  sea  in  dark  weather. 

The  testimony  as  to  the  extreme  darkness  of  the 
night  is  in  conflict  between  the  witnesses  on  board  the 
pilot-boat  and  those  on  the  schooner.  The  preponder- 
ance in  numbers  is  with  the  latter,  and  their  oppor* 
tunity  for  observation  was  also  superior  to  that  of  the 
others;  and  the  opinion  given  by  the  schooner's  men^ 
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that  the  night  was  not  so  dark  but  that  the  schooner 
might,  at  the  time,  be  seen  from  another  a  distance 
&r  enoagh  off  to  avoid  her,  is  corroborated  strongly 
by  the  occurrences  succeeding  the  collision* 

Immediatelj  after  striking  the  schooner,  the  pilot- 
boat  glanced  past  her  stem,  was  brought  about  into  the  ' 
wind,  in  order  to  ascertain  her  own  damages,  &c.  The 
men  below  ran  on  deck,  and  one  of  them  testifies,  that 
after  he  got  there,  the  vessels  had  separated,  and  he 
supposes  were  twenty  yards  apart,  and  that  the  schooner 
was  under  way  going  ahead. 

It  is  not  to  be  supposed,  in  the  confusion  of  such  a 
moment,  that  the  witness  could  estimate  time  or  distance 
with  any  accuracy,  and  the  circumstances  tend  to  prove 
that  the  vessels  must  have  separated  more  than  twenty 
yards,  and  probably  five  times  that  distance,  when  so 
seen  by  him. 

When  they  struck,  both  were  under  full  way,  with  a 
united  speed  often  or  twelve  knots,  and  the  headway 
of  either  was  not  apparently  checked  by  the  collision. 
The  schooner's  stem  was  canted  off  to  windward,  and 
her  bow  thrown  round  more  leeward,  so  that  her  sails 
were  nearly  fiUed,  and  this  position  would  more  pro- 
bably increase  than  retard  her  speed.  The  supposed 
movement  of  the  two  in  opposite  directions  being  about 
1,760  yards  (one  mile)  in  five  minutes,  they  would 
separate  twen^  yards  in  four  seconds ;  and  if  only  half 
a  minute  is  allowed  for  the  witness  to  be  wakened  by 
the  diock,  get  on  deck  and  make  his  observation,  the 
vessels  would,  at  that  rate,  be  140  or  160  yards  apart 

Almost  instantly  after  the  collision,  another  pilot-boat 
hailed  the  schooner,  and  asked  if  she  wanted  a  pilot 
Accordingly,  die  must  have  been  seen  from  the  pilot- 
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boat,  and  it  was  judged  by  the  sound  of  the  hail  she 
was  100  yards  distant  In  my  opinion,  the  claimants 
do  not  succeed  in  proving  the  collision  was  owing  to 
the  extreme  darkness  of  the  night,  and  thus  an  inevi- 
table accident 

The  clear  weight  of  evidence  is,  that  it  was  not  so 
dark  but  that  the  schooner  could  have  been  seen  from 
the  Blossom  at  the  time,  at  such  distance  as  to  have 
enabled  the  pilot-boat  easily  to  escape  her. 

It  is  strenuously  argued  for  the  claimants,  that  the 
schooner  must  be  considered  running  with  the  wind 
free,  or  if  she  was  on  the  wind,  her  larboard  tacks  were 
on  board,  and  that  accordingly  it  was  her  duty  to  give 
way  for  the  Blossom,  which  was  going  close-hauled, 
with  her  starboard  tacks  on  board,  and  was  thus  privi- 
leged to  hold  her  course.  That  accordingly  the  fault 
of  navigation,  in  this  respect,  was  with  the  schooner. 

This  state  of  the  schooner  is  deduced  from  the  course 
of  the  wind,  and  her  steering,  as  estimated  by  the  wit- 
nesses ;  and  in  the  judgment  of  nautical  men  upon  those 
data,  the  schooner  must  have  been  on  a  free  wind. 

The  statements  of  the  points  of  the  wind  or  course 
of  the  vessel  are  not  made  from  observations  of  the 
compass ;  they  are  merely  the  judgments  of  witnesses, 
and  may  doubtless  be  deemed  correct  in  a  general 
sense ;  yet  the  feet  is  explicitly  testified  to  by  three  wit- 
nesses, who  were  on  the  deck  of  the  schooner,  that  she 
was  close-hauled,  hugging  the  wind,  and  the  helmsman 
of  the  Blossom  says  his  boat  was  running  out  free,  with 
the  sheet  off  These  iacta  must  outweigh  all  hypo- 
theses drawn  from  charts  or  diagrams  framed  upon  the 
supposed  line  of  direction  of  either  vesseL  The  feet 
positively  asserted  by  uncontradicted  witnesses,  that  the 
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schooner  was  close-hauled  upon  the  wind,  that  the  pilot- 
boat  wiis  running  firee  when  they  met,  overbears  all  opin- 
ions of  experts,  that  on  the  giren  course  of  the  wind 
and  steering  of  the  vessels,  both  of  them  ought  to  have 
been  alike  close  hauled  or  running  free.  The  nautical 
rule  is  clear  and  positive  in  such  case,  that  the  vessel 
sailing  free  must  avoid  the  one  close-hauled,  if  not  pre- 
vented by  insuperable  obstaclea  (2  Doda.  85 ;  3  Hagg. 
318 ;  Westminster  Review,  No.  42,  i?.  65 ;  3  Kent,  230.) 
On  these  facts  it  was  the  duty  of  the  pilot-boat  to  give 
way,  leaving  her  free  course  to  the  schooner. 

I  do  not,  however,  make  this  the  controlling  consider- 
ation in  the  case,  nor  give  weight  to  other  particulars 
urged  on  the  hearing,  as  that  the  schooner,  being  laden 
and  inward  bound,  was  entitled  to  keep  her  way  under 
like  circumstances  against  an  outward-bound  vessel  in 
ballast;  or  that  trading  craft  have  that  privilege  spe- 
cially in  relation  to  piloMK)ats,  whose  business  it  is  to 
edge  dose  upon  vessels  coming  into  port,  to  speak  and 
board  them  if  necessary,  and  are  not  to  be  regarded  as 
having  the  privil^e  of  vessels  making  regular  voyages. 

But,  in  concurrence  with  the  leading  authorities  in  th^ 
federal  Courts  and  in  England,  I  hold  the  pilo^boat  did 
not  use  due  care  and  precaution  in  running  along  the 
coast  in  the  night  time  without  having  a  competent  look- 
out properly  stationed  onher deck.  {The Rebecca,  MSS.* 
ZKent,  230;  Story BaiL  §611;  The  Chester,  3  Hagg.R.) 
It  was  culpable  negligence  to  trust  this  duty  to  the  hehns- 
man  alone.  His  attention  must  be  essentially  occupied 
with  his  own  vessel,  and  her  safe  management  will  leave 
him  imperfect  means  for  observing  objects  outside  of 
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her;  and  if  he  may  occaaonally  take  a  view  off  her, 
yet  that  is  not  his  chief  or  most  important  employment 
In  the  case  of  The  Emily,  in  this  Conrt,  (ofde,  page 
132,)  this  point  was  ftdly  considered;  and  the  vessel 
which  had  not  a  lootont  properly  stationed,  independ- 
ent  of  the  helmsman,  was  pronounced  in  fenlt,  and  liable 
for  injuries  sustained  by  collision  with  others,  which 
were  managed  with  ordinary  care  and  skill. 

The  same  rule  must  be  applied  in  this  case.  The 
claimants  fail  proving  the  alleged  custom  and  usage  of 
running  pilot-boats  in  the  night  time,  without  a  look- 
out properly  stationed  forward,  independent  of  the 
helmsman.  Such  usage,  however  largely  practiced, 
could  never  be  received  in  a  maritime  Court  as  a  justi- 
fication. It  is  repugnant  to  all  sound  rules  of  naviga- 
tion, and  palpably  dangerous  to  life  and  property  at  sea. 
I  should  not  hesitate  to  pronounce  it  grossly  culpable 
conduct  to  sail  a  vessel  in  the  night  without  a  sufl&cient 
watch  stationed  forward  on  her  deck,  whatever  evidence 
might  be  given  of  the  practice  or  custom  in  that  respect 
The  more  general  such  practice  shall  prevail,  the  more 
necessary  it  would  become  for  the  Courts  to  discoun- 
tenance and  correct  it  by  the  severest  condemnation 
and  penalties. 

I  do  not  regard  the  accident  one  Inevitable  to  both 
parties,  but  hold,  on  the  proofi,  that  it  resulted  from 
the  want  of  due  skill  and  care  on  the  part  of  the 
Blossom. 

The  damages  of  the  libeBant  are  not  to  be  Hmited 
to  the  mere  cost  of  repairing  the  schooner.  The  libel- 
lant  is  entitled  to  a  reparation  of  his  actual  injury,  ihat 
is,  his  vessel  should  be  made  to  him  staunch  and  ser- 
viceable to  a  like  d^preeasBhe  ww  beftire  the  collision; 
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bnt  he  cannot  recover  for  sappoeable  or  consequential 
damages. 

The  repairs  made  did  not  place  her  in  the  sound 
condition  die  was  b^rethis  injury;  nor  is  an  estimate 
given  of  what  it  will  cost  to  take  up  the  deck,  and  re- 
place kneeSy  &a ;  and  in  the  absence  of  such  estimatei 
it  m&j  be  Bsleiy  concluded  tiuit  a  like  ezp^iditinre  with 
that  already  made,  will  be  needed  to  furnish  sudi 
repair. 

I  accordingly  decree  that  the  libelant  recover 
$62  60,  with  his  costs  to  be  taxed;  but  as  this  valua- 
tion may  be  regarded  by  the  parties  below  or  beyond 
the  actual  value  of  the  work  required,  leave  is  given 
to  either  party  to  take  a  refisr^ce  on  the  pointy  as  to 
what  it  would  cost  to  place  the  schooner  in  as  service- 
able a  state  as  she  was  bef(»*e  the  collision. 

If  both  parties  do  not  unite  in  the  reference,  then  it 
is  to  be  taken  at  the  expense  of  the  one  asking  it 
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By  tk6«oiimi<mUw,  an  absolute  bfll  of  lala  of  cbattel^  tale- aooompanied  by 
DPtMMimi, ii T«d aa  to  oreditora  and  fcma/cfc purcbawjw.  Tha&ma^Atof 
STteaiiMOtioii.  aa  between  the  partiee.  and  the  lact  that  the  poeseirianre. 
mained  with  the  seller  for  justifiable  purposes,  would  not  vary  the  rule. 
Bren  if  the  arrangement  between  the  mortgagee  and  mortgagor  was  that  the 
ktter  waa  to  remain  in  possession  of  the  yessel  unttt  the  mortgagee  had  a 
reMonable  opportunity  to  enforce  his  mortgage,  stiU  this  would  not  fffeet  tha 
rights  of  bimaJUe  purchasers  for  a  valuable  consideration. 
Upon  the  question  of  the&majWiiof  apurohaseof  a  chattel,  this  Court  will 

determine  the  facts  upon  tiie  principles  which  govern  trials  by  jury. 
Conditional  sales,  which  may  be  regarded  vaUd  without  a  change  of  possession, 
have  rrference  to  a  conveyance  upon  a  condition  other  than  the  rqpaynwnt 
of  money  loaned. 
The  sale  of  a  vessel  at  public  auction  for  a  valuable  consideraUon  to  a  purohastf 
ignorant  of  any  mortgage,  and  who  had  bought  after  seeing  her  papers,  if  it 
would  not  give  an  absolute  titie  of  itself,  would  show  audi  laches  on  the  pari 
of  the  mortgagee,  that  he  would  not  be  permitted  to  set  up  asy  priority. 
The  mortgage  lien  will  not  be  sustained,  altiiough  put  in  suit  the  first  oppotia 

nlty  by  the  mortgagee^  against  subsequent  purchasers  without  notice. 
It  is  a  principle  of  equity  that  an  encumbrancer  upon  various  pareela  of  property 
must  exhaust  his  remedy  against  that  remabing  with  his  debtor,  before  ha 
resorts  to  that  portion  held  by  banajide  purchasers,  or  undei  junior  encum- 
brance. 

Benedict,  for  the  libellant. 

Bradford,  for  the  claimant. 

Bbtts,  J. — ^This  was  a  suit  in  rem.  The  libel,  filed 
July  20,  1841,  alleges  that  Ezra  Brown,  about  the  first 
of  December,  1838,  being  indebted  to  the  libellant  in 
the  sum  of  $8,746-sVV  ^^  a  cargo  of  rice  furnished  the 
schooner  Romp,  at  Georgetown,  in  the  State  of  G^rgia, 
gave  him  a  promissory  note  for  that  amount,  bearing 
date  December  3,  1838,  payable  one  day  thereafter; 
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and  in  order  to  secure  the  payment  of  the  note  on  the 
flame  day,  executed  in  his  &yor  a  mortgage  on  the 
schooner,  then  in  the  port  of  Oeorgetown,  owned  by 
Brown,  belonging  to  the  port  of  Baltimore.  The  libel  sets 
forth  the  mortgage  by  which  the  vessel  was  hypothe* 
cated  A  copy  of  the  instrument  is  in  evidence,  and 
recites  llie  indebtedness  of  Brown  to  the  libellant,  and 
the  giving  of  the  said  promissory  note,  andadds,  that  "for 
the  better  securing  the  payment  of  said  note,  and  hold- 
ing the  said  Waterman  harmless  in  his  endorsements  on 
my  drafts  for  the  said  sum  in  the  aggregate,  do  hereby 
sell,  set  over  and  deliver  to  the  said  Waterman  my 
two  vessels,  called  the  Romp  and  the  Morning  Star^ 
and  also  a  lot  of  land ;  (particularly  described ;)  to  have 
and  to  hold  the  said  vessels,  their  freights,  charters  and 
emoluments,  and  the  said  land  and  its  improvements, 
as  they  are  each  set  forth  in  the  bills  of  sale,  policies 
of  insurance  and  a  deed  of  conveyance,  and  as  lliey 
are  each  set  forth  in  the  papers  appertaining  thereto, 
wMdi  I  have  this  day  left  in  the  possession  of  the  said 
E  Waterman,  which  are  all  complete,  with  the  excep- 
tion of  the  schooner  Morning  Star,  which  vessel  bemg 
solely  my  own,  and  paid  for  by  me,  this  may  be  re- 
garded as  my  full  bill  of  sale  and  legal  transfer  fw  her, 
with  the  tackle  and  apparel ;  as  also  for  the  land  and 
the  improvementa" 

It  then  proceeds  to  state  "that  the  condition  of  the 
above  obligation  is  such,  that  if  the  said  R  Brown,  or 
his  drawee,  Willard  Rhodes,  of  Baltimore,  shall  weD 
and  truly,  and  without  fraud  and  delay,  meet  and  pay 
the  drafts  of  the  said  K  Brown,  within  seventy  days 
from  the  date  of  these  presents,  then  this  obligation  to 
be  void,  otherwise  to  be  in  full  force  and  effect;  and 
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Aa  nid  IL  Watermaa  to  hsve,  in  ttddkiint  to  ike  pn^ 
per^  kerainbefiire  conTejed  and  aet  orer  to  his  exdn* 
aire:  qm,  the  moal  dama^  of  ten  per  cMt,  and  tfie 
ekargeaof  oDUeoiing  ike  debt  aforesaid,  withoat  litiga- 
tiotif  ilk  an  J  State  in  the  United  States,  and  to  daim  l^e 
said  vcsDob  in  any  part  of  the  irorld." 
'  The  Hbd  also  <diarge8,  that  the  bilb  of  sale,  poli* 
oieB,  Jba,  on  said  vessels  were  defivered  over  to  the  hbel- 
lanty  at  the  same  time,  to  be  held,  with  vessels,  as  seeari^. 

That  Brown  fidled  to  perform  his  covenants,  and  Ikat 
the  whole  of  said  dd>t  remains  due  and  nnpaid,  with 
interest  and  damages,  ^*  whidi  the  wkole  of  said  aecmi- 
ties  is  insofficient  to  pay." 

That  btfinre  tiie  mortgage  was  to  become  doe,  the 
lAocHier  left  the  port  of  OcOTgetown,  aad  fix>B.  that 
time  hitherto  the  libeUant  has  been  unaUe  to  readi  her 
Ibr  &e  purpose  of  pnrsQing  his  lawful  remedy^  nnkil 
ipformjid  ^at  die  was  in  the  port  of  New- York,  land 
that  ^^  he  has  been  unable  to  find  the  sohooaer  Morning 
Star.''  The  Ubellant  prays  the  attaohment  of  the  ves- 
aal,^  a  decree  in  his  &vor  for  the  debt  and  adeof  the 
aekooner,  and  that  the  proceeds  beapplied  to  ihe  pajr*- 
ment  of  his  demand. 

/.  The  answer  av«!a  that  that  cteimaBt  is  the  troe  and 
hmM  owner  of  the  sefaooner  Bomp,  her  apparel,  &e;, 
by  hana  fide  purchase,  and  denies  all  knowledge  of  the 
mortgage  set  iq>  bj  libeUant,  aod  of  the^  afutbority  of 
Ae  iMTtgagor  to  give  it,  orof  anyoottBidetationibr  it 
The  answer  fkither  aUeges,  that  no  change  of  posaessiGn 
ef  ihe. schooner  acoompanied  theexa<»itionof  tiie  mort- 
gage ;  that  it  was  firandnlent  against  the  elaimant^  and 
anbaeqimit  Ixma  fisk  pardiasers  who  bought  her,  Ibr  a 
valnaUe  consideration. 
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.  On  thra  faeaiiag,  the  libeUast  prodsced  and  offered  in 
e?ideiiee  the  mortgage  deed,  and  the  debt  for  whioh  it 
was  executed,  as  also  the  protest  of  the  drafts  in  Balti* 
maie^  ai^  Im  payment  of  them  to  the  holder. 

On  the  part  of  the  daimant,  it  was  prayed  that  he 
pnrohaaed  the  schooner  at  public  auction,  in  the  city 
of  New-Yoik,  on  the  29th  June^  1841,  for  $1,000,  took 
posseesicm  of  her,  and  fitted  her  for  sea,  and  that  Ae 
was  arreted  in  this  action  two  or  three  days  be£[»re  her 
day  <tf  salting,  ^ewas  owned,  when  so  sold,  by  F. 
Beldea 

It  was  further  shown  that  the  vessel  had  been  pra- 
vioualy  sold  at  public  auction,  at  Harana,  in  the  Islaad 
of  Cuba,  in  behldf  of  Essra  Brown,  the  mortgagor,  to 
George  Knight  &  Co.,  of  that  place,  on  the  first  day  of 
January,  1899,  and  was  purchased  by  Richard  &  Hub- 
baxd.,  for  $8^800,  and  t^t  the  purd)aser  had  no  notice 
at  the  time  ^  the  eziatence  of  the  mortgage  or  other 
lioi  upon  the  yessol ;  and  that  the  original  bill  of  sale 
d  the  schooner  to  Brown  was  left  in  the  hands  of  the 
said  George  Knight  &  Co.,  who  were  ag^stts  of  the 
schooner,  and  alao  of  the  witness,  (R  S.  Hubbard,)  be- 
fcNre  and  aftw  the  sale  to  him. 

There  was  no  note  or  memorandum  endorsed  on  the 
papers  of  tiie  eekoon^r,  of  any  mortgage  incmnl^anoe. 
Brown  was  named  as  sole  owner  on  the  register. 

On  the  3l8t  March,  18A0,  Hubbard  sold  two-thirds 
of  the  yessel  to  Jonathan  H.  Hudson  and  Thomas  H. 
Stevenson,  for  $2,665^^-  These  purchasers  had  no 
Botioe  of  any  mortgage  or  other  Uen  hdd  by  the* li- 
belant cm  her. 

In  1841,  Frederick  Bdden  bought  the  schoonw  in 
Apalachicola,  Florida,  from  the  agents  of  Hikdaon  k 
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SteTenson,  for  $1,200.  Hubbard  had  preyiomly  oon- 
rejed  his  one-third  to  Stevenson,  luid  the  purchaser 
had  no  notice  of  the  mortgage. 

The  libellant  produced  a  bill  of  sale  of  the  vessel  to 
R  Brown,  which  he  alleges  was  left  in  his  hands  at  the 
time  the  mortgage  was  executed,  but  offered  no  proof 
of  that  fitct,  or  of  the  genuineness  of  the  bill  of  sale. 

The  claimant  contended  that  under  the  facts  in  proof^ 
the  mortgage  was  inoperative  and  void  as  against  sub- 
sequent bona  fde  purchasers,  without  notice,  and  that 
if  it  should  be  deemed  valid,  the  libellant,  before  he 
can  enforce  it  against  the  vessel  to  the  prejudice  Of 
such  purchasers,  must  show  that  he  has  exhausted  his 
remedy  against  the  other  property  included  in  the 
mortgage,  and  owned  by  the  mortgagor. 

My  opinion  is,  that  the  first  point  is  well  taken,  and 
being  decisive  of  the  case,  it  will  be  unnecessary  to  de- 
termine the  other,  although  that  also  might  be  conclu. 
mve  in  equity  against  the  action.  The  mortgage,  upon 
its  face,  is  an  absolute  transfer  of  the  schooner,  without 
any  provision  qualifying  the  possession. 

It  is  asserted,  argumentatively,  that  it  was  manifestly 
the  intent  of  the  transaction  that  possession  should  re- 
main with  the  mortgagor,  because  seventy  days  were 
allowed  him  to  redeem  the  incumbrance,  and  also  be- 
cause it  was  stipulated  therein  that  the  mortgagee 
might  daun  the  two  vessels  in  any  port  of  the  world, 
in  case  the  condition  of  the  conveyance  was  not  ful- 
filled. 

I  do  not  deem  it  material  to  determine  the  significa- 
tion of  those  provisions  in  the  mortgage  conveyance, 
because,  being  stipulations  between  the  mortgagor  and 
mortgagee  solely,  and  never  made  known  to  &e  daim- 
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aatydirecUy  or  by  implication^  tiiey  could  not,  upon  the 
suthorityof  any  case  referred  to,  nphold  the  incumbrance 
indefinitely,  or  to  tiie  prejudice  of  after  purdbasers. 

The  mortgage  was  executed  December  3d,  1838,  and 
the  claimant  became  the  bona  fide  purchaser  of  the 
schooner  for  a  valuable  consideration  at  public  auction, 
on  the  29th  of  June,  1841.  This,  in  law,  bars  the  as- 
sertion of  a  mortgage  lien  against  him,  even  if  the  ar- 
rangement be  understood  as  continuing  the  possesedon 
of  the  vessel  witii  the  mortgagor  until  the  mortgagee 
had  a  reasonable  opportunity  to  enforce  the  mortgage 
by  legal  process. 

The  libellant  insists  that  the  case  of  Dt  Wolf  v.  JBdrriSj 
decided  in  the  Circuit  Court  of  the  First  Circuit,  (4 
Jfowm,  616,)  setties  the  rule  that  such  continuing  pos* 
session  does  not  affect  the  priority  of  his  incumbrance 
on  the  vessd. 

The  ship  Ontario,  ready  for  sea  on  a  voyage  to  Can* 
tcm,  was  conveyed  with  her  cargo  and  its  after  pro- 
ceeds, by  absolute  assignment,  from  her  owner  to  the 
plaintiff  The  conveyance,  however,  was  intended  as 
a  security  to  cover  debts  then  owing  the  assignee  by 
her  owner,  and  thus  operated  equitably  and  at  law  as 
a  mortgage  only.  The  ship  lay  at  this  port  thir^  days 
after  the  execution  of  the  assignment  The  assignee 
did  not  take  possession  of  her,  but  permitted  her  to 
make  the  voyage  in  possession  of  the  mortgagor;  no 
notice  of  the  as^gnment  was  given  on  the  ship's 
papera 

In  a  controversy  between  the  assignee  and  the  ere- 
ditoro  of  the  mortgagor,  Judge  Story  held,  that  this 
bdng  a  New- York  tramnction,  was  to  be  detennined 
conformably  with  Hie  New-York  law,  and  that  BisBd  v* 
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Hiflkm»\  (3  Chimn^  166s)  was  a  caae  directly  ia  pouit, 
eatabfahing  tli6  right  of  a  mortga^^  oi  ehattala,  to 
enforce  hk  aecarity  in  preference  to  other  creditots, 
aMiongh  possession  of  the  property  was  left  with 
the  mortgagor.  He  also  regarded  the  title  of  the 
mor^fagee  protected  by  the  general  law.  Theoorrect- 
ness  of  this  decision,  in  so  far  as  it  rested  upon  the  case 
of  Bimd  y.  Sbphins^  mast  be  considered  qnestioned, 
if  not  overthrown,  by  the  subsequent  cases  in  the  State 
of  New^ork,  oiDwiery.  McLaugUm,  (2  WencL  696,) 
and  Gardner  y.  Adam,  (12  Wend.  297;  2  Kent,  616- 
632.)  The  Revised  Statutes  have  since  dechred  that 
such  conveyances  are  absolutdy  vdld  against  the  cre- 
ditors of  the  vendor,  or  a  subsequent  bona  Jide  par* 
^aser,  unless  those  claiming  under  the  asBigament 
prove  it  was  made  in  good  fidth  and  without  intent  to 
defraud  (2R  R2d  ed.70,^5;  Bevisor'e  iTate,  3 
R  /ft  657,  ad  idem;  2  Kent,  5th  ed.  629,  natei) 

No  direct  evidence  of  sach  bona  jlEefov  haa  been  offered 
l^  the  UbeUant  in  this  case;  but  it  is  &irly  to  be  im- 
plied, from  all  Ihe  proofe,  that  the  security  was  giv^i 
and  taken  without  intention  to  defraud,  a^  that  the 
owner  was  allowed,  in  good  fidth,  to  retain  possession  (^ 
ibe  vessel  to  oiable  him  to  fulfil  and  carry  out  tbe  con- 
dition upon  which  the  assignment  was  made.  The 
Court,  in  this  dass  of  cases,  detennine  the  fiucts  upon 
tike  piinciples  which  govern  trials  by  jury,  and  a  jury 
would  be  well  warranted  in  law  in  declaring  this  ocm- 
veyancevaHd.  (24  Wend  186;  26i;&ti£611;  IBOl, 
421;  Ibid.  428;  ISiO,  271.) 

But  if  at  this  time  ti^e  right  ci  the  libelant  under 
tiie  mortgage  would  be  preferred  in  the  Cowts  of  this 
State  to  that  of  the  subsequmt  purchaser,  this  action 
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mmtot  be  governed  k  the  natiaDid  Govts  by  ndesof 
law  peculiar  to  the  State  of  New-Toik*  It  ha&  not 
bemi  shown  that  the  law  of  Sctath  Carolina,  whare  the 
coDTejaiioe  was  exeeuted,  ysiies  from  the  general  law^ 
if  that  fiust  would  uphold  the  oonTeyanoe  h&ae ;  and 
accordingly  the  ^naciidfs  reoognised  by  Ihe  Ibdaral 
Omcrtsf  or  ti^  Ettglidi  trilmikalB,  are  &ose  wUeh  arast 
oontrol  tiie  question  on  this  hearii^;  If  the  conv^* 
anoe  inihis  instance  was  absolute,  ib»  easeof  ffamiltm 
v.  Suml  (1  Ormch,  309)  is  in  point,  ioid  destroys 
the  title  of  the  Hbellani  It  settles  the  rale  of  dedskm 
for  this  Oonrt,  and  is  moreoyer  in  confonnify  with  the 
early  English  antiiorities,  (1  Bwr,  467;  2  H  df  A 
687,)  that  an  absobte  biU  of  sale  of  chattels  is  itself 
a  fraud,  nnleaB  possession  accompanies  and  fidlows  the 
deed. 

l%is  condnsian  of  law  cannot  be  displaced  by  eri- 
dmce  jmnring  ihQ  honafdei  of  the  transaction,  and  that 
ponession  remaiim  with  the  grantor  for  justifiable  pur- 
poses. This  is  asserted  to  be  the  rule  of  th^  common  law, 
independent  of  the  statute  of  frai^  (1  Cirdiie^  B09,) 
unless^  perhaps,  an  exception  may  exist  m  case  the 
prope^  ffi  so  situated  ibai  poosession  could  set  be 
taken  of  it  at  the  time  of  its  assignment  (1  P$t^  R 
M6.)  The  Court  recognised  a  distinoticm  between  the 
sale  of  a  chattel  to  take  ^Eect  immediately  aoid  one  to 
take  effect  at  scone  fiiture  time,^  and  assented  to  the 
dootrine  of  Buller,  J^  on  that  pointy  (2  R  SR  (87^) 
that  possession  of  the  diattel  continuing  with  the  ven- 
dor nititil  sudi  &tum  ^ime^  or  ui^  the  ocmdition  be 
peefeimed,  is  constateot  with  the  ass^nmobt,;  and  cotUr 
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{dies  with  the  rule  that  poaseflsion  must  accompany  a&d 
follow  the  conveyance. 

That  distinction  supplies  no  aid  to  the  mortgagee  ia 
this  case,  because  the  assignment  to  him  had  immediate 
effect,  and  its  operation  was  not  to  be  deferred  to  a 
period  injuturo.  The  conditional  M2e9,  which  may  be 
regarded  valid  without  a  change  of  possession,  have 
reference  to  a  conveyance  upon  a  condition  other 
than  the  repayment  of  money  loaned.  When  it 
appears,  either  by  express  terms  or  plain  implicar 
tion,  that  the  deed  is  intended  only  as  a  security 
for  money,  it  cannot  bar  the  rights  of  creditors  or 
bonajide  purchasers  against  the  property.  The  doo- 
trines  applicable  to  canditianal  sales  do  not  govern  the 
case  of  a  mortgage.  (RyaU  v.  EoUey  1  Atkmsan^  166, 
170,  before  Lord  Chief  Justice  and  Justice  Chief  Baron, 
and  Burnet,  Justice  of  Common  Pleas,  and  Chief  Justice 
Hardwicke,  17  Vkey^  196,  note  1.)  Even  if  oandiUofuU 
sales  can  stand  under  the  statute  of  frauds  on  a  different 
footing  from  absolute  ones,  the  operation  of  those  authori- 
ties cannot  be  restrained  by  a  different  rule  in  the  Courts 
of  this  State,  if  the  fluctuating  decisions  in  the  State  Courts 
amount  to  the  declaration  of  any  different  doctrine. 

Many  of  the  cases  in  which  the  validity  of  a  m<nrt 
gagee's  title  to  vessels  was  denied,  when  possession  was 
left  with  the  mortgagor,  arose  under  the  English  bank 
rupt  law,  (HoU  on  Shipping^  p.  2,  ch.  1,  sees.  2,  3,  i,) 
but  the  decisions  proceed  on  general  principles,  hold- 
ing such  possession  to  be  fraudulent,  and  that  the  own^ 
ership  of  the  vendor  is  not  tiiereby  divested,  (2  Keni^ 
517,)  and  therefore  apply  with  like  force  as  if  the  ques- 
tion had  been  presented  on  the  part  of  creditors  at 
laq^e,  or  purchasers. 
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AnathOT  feature  in  I>e  Wo^  v.  ffarri$^  which  may 
have  conduced  to  the  condnsion  adopted  by  the  Court, 
ifl,  that  the  controversy  was  between  creditors  upon 
debts  existing  antecedent  to  the  assignment  Harris 
arrested  the  vessel  to  recover  duties  due  the  United 
States  prior  to  the  execution  of  the  mortgage,  so  that 
tiie  possession  of  the  vessel  by  the  mortgagor  had  in  no 
way  induced  a  credit  to  the  fraud  or  prejudice  of  the 
United  States,  and  the  plaintiff  had  secured  the  position 
of  the  most  diligent  creditor. 

Had  the  United  States  been  bona  fide  purchasers  of  the 
riiip  for  a  full  consideration  actually  advanced  to  the 
owner,  who  was  in  possession,  the  circumstances  would 
not  fiskil  to  have  had  an  important  influence,  especially  in 
respect  to  the  relative  equities  of  the  litigating  parties. 
The  opinion  delivered  in  the  Court  of  Errors  (26  WencL 
611)  seems  to  rest  the  argument  in  &vor  of  the  para- 
mount right  of  the  mortgagee,  without  possession,  on  the 
ground  ^t  there  was  no  reason  to  suppose  the  creditors 
opposing  the  mortgage  had  advanced  their  money  On 
any  credit  given,  because  of  the  possession  of  the  pro- 
perty by  the  mortgagor. 

The  case  of  the  sloop  Mary  (1  Paine,  671,  677) 
bears  directly  upon  the  point,  and  determines  that  such 
mortgage  interest  shall  not  be  allowed  to  prevail  against 
a  subsequent  bona  fide  purchase  or  incumbrancer,  with- 
out notice.  The  contest  was  between  an  after  bottomry 
creditor  and  a  mortgagee^  out  of  possession  at  the  time 
the  bottomry  was  given,  (by  the  owner  himself)  but 
who  had  acquired  possession  of  the  vessel  imder  the 
mortgage  before  suit  brought  cm  the  bottomry. 

Judge  Thompson  decides  to  recognise  such  bottomry 
aa  superseding  ^e  antecedent  incumbrance,  and  puts  his 
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decision  ^^npon  the  priBciples  of  tke  comnioii  law,  as 
well  as  of  equity/'  that  tiie  first  mortgi^  nmst  be 
postponed  totheaeooadhypotheoaiion,  because  tiie  owner 
*^was  permitted  to  remain  in  poflBessk)D,  and  to  act  as 
the  absolute  owner  of  the  yeasel;  the  register  and  all 
her  papers  standing  in  his  name,  and  without  any  esor 
dorsement  showing  any  incumbrance  upon  the  vessel" 

That  statement  exactly  describes  the  condition  of  this 
Tcssel,  and  the  conclusion  drawn  firom  it  by  the  judge 
appositely  applies  here  also  ;-^ the  mortgagee  >'is 
therefore  chargeable  with  negligence  in  p^*mitting  the 
mortgagor  to  appear  as  abeolute  owner,  and  thereby 
putting  it  in  his  power  to  impose  upon  a  formgn  cre- 
ditor, who  should  advance  money  iqxm  the  security  of 
the  vessel" 

The  libellant  must  be  presumed  a^niaant  of  the 
voyage  contemplated  by  liie  schooner ;  and  as  she  went 
to  the  diarge  of  Eni^t  &  Co.,  at  Havana,  the  pre- 
vious and  known  agents  of  Brown,  tiie  owner,  ihe 
presumption  is  conclusive  that  he  was  also  aj^xrised  of 
that  consignment 

He  allowed  her  to  go  on  that  destination  in  possesaion 
of  her  papers,  showing  Brown  to  be  owner,  and  with- 
out notice  or  qualification  to  the  contrary,  attached  to 
them. 

Brown^s  sale  of  the  vessel  at  public  auction  for  a 
valuable  consideration,  and  to  a  ipurohaaer  ignorant  of 
fliis  circumstance,  and  who  bo^ht  after  seeing  her 
papers,  if  not  giving  an  absolutetitle  of  itadl^  mist  be 
regarded  a  ladbtes  on  the  part  of  the  libeUant,  soffici^t 
to  prevent  him  setting  iqp  ins  mortgage  furioid^as 
against  sudi  purchase,  or  those  banaftck  dmvipg^tiile 
through  hint 
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Although  iheseconfliderationsmtistdefeatthetitfeilow 
brought  forward  by  the  Ubellant,  yet  the  Court  caonot 
overlook  other  fS^atores  in  the  case  operating  against  his 
action,  the  benefit  of  which  the  claimant  maj  legally  de- 
mand. The  vessel  was  twice  sold  at  pnblic  auction,  and 
once  at  private  sale ;  at  each  time,  as  it  appeared  on 
her  papers,  there  was  a  full  title  vested  in  the  vendor; 
and  after  alapse  of  more  than  two  years  and  ahal^  with- 
out questioning  the  validity  of  those  sales,  the  libellant 
attempts  to  reclaim  her  under  his  secret  incumbrance. 

Had  he  an  express  hypothecation,  even  by  bottomry 
upon  her,  such  laches,  accompanied  with  changes  of 
ownership,  would  bar  the  enforcement  of  it  against  the 
vessel  in  the  hands  of  purchasers  so  acquiring  her. 
{Blair  v.  The  Ship  Charles,  4  Crmch,  328.) 

The  right  of  material  men  to  pursue  their  Uen  against 
a  vessel  having  changed  ownership  under  similar  dr- 
cumstances,  was  denied  in  this  Court  several  years  since. 
{TheUtiKty,  MSA"^} 

The  excuse  that  the  vessel  had  never  before,  within 
the  knowledge  of  the  libellant,  been  found  where  he 
could  proceed  against  her,  had  it  be»  proved,  could 
not  avail  him,  because,  having  entrusted  the  possession 
to  her  owner,  without  notice  to  othess  of  his  Uen,  he 
nrast,  in  the  language  of  the  Courts  in  like  caaes,  be 
regarded  as  confiding  in  the  integrity  or  solvency  of 
the  owner,  and  as  having  waived  his  incBmlmusoe  as 
against  subsequent  creditors  or  purchasers.  (^Whittid: 
Y.  Chmeet^,  lPaiffe.V>2.) 

The  case  also  calls  upon  tilie  Court  to  notioe,  that  tiie 
mortgage  deed  conveyed  another  vessel,  and  also  real 
estate  to  secure  the  same  debt 

«  Sinee  reported,  1  Shtck  S  Mm  Sia 
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It  18  a  Mtded  prinoiide  of  equity  that  an  incamlMraiicer 
Qp<m  various  parcels  of  property  must  exhaust  his  re- 
medy against  that  remaining  wiUi  his  debtor,  before  he 
resorts  to  those  parts  held  by  bona  fidt  purchasers,  or 
under  junior  incumbrances.  {N.  Y.  and  Jer$ey  Steamr 
boat  Co.  V.  Ihry  Company^  1  Mopk  460 ;  Bipolerie  y. 
Stqffbrdy  Ibid.  669 ;  Govemeury.  Lynch,  2  PaigCj  300.) 

The  libel  avers  that  the  libellant  has  no  resomce  for 
his  debt  other  than  to  his  security  upon  this  vessel,  yet 
he  gives  no  proof  that  the  other  property  embraced  in 
the  mortgage  is  not  an  adequate  security,  nor  that  it 
does  not  still  remain  in  the  ownership  and  possession 
of  Brown. 

The  libel  must  be  dismissed,  with  costs  to  be  taxed. 


Thb  Bbig  Napolbok. 

I(  OA  the  tenninAtioii  of  s  Toyage,  the  master  admite  Terbally  that  a  balanee  ot 
wages  is  dae  a  mariner,  and  when  saed  therefor  alleges,  in  his  answer,  that 
ha  has  paid  the  amoont  in  ftill  to  him,  it  derolTCs  upon  the  respondent  to 
prora  the  payment 

When  there  is  an  irreconcilable  conflict  in  the  testimony  of  witnesses,  and  ciranm- 
stances  of  sQq>icion  attach  to  the  credit  of  them  on  both  sides,  the  balance  of 
CTidence  will  be  regarded  as  in  &Tor  of  the  party  haTing  the  greatest  mmiber. 

The  federal  Coorts  hare  Jorisdiotion  of  actions  for  wages  for  serrices  on  board 
foreign  Tcssels. 

These  aetioDS  will  be  entertained  of  right  in  behalf  of  American  soamen  against 
foreign  TCSsels,  owners  or  masters ;  and  will  also  be  readily  sostained  in  be- 
half of  foreign  seamen  against  masters  or  owners  of  foreign  Tcssels^  when  the 
Toyage  termbates  or  ii  broken  up  in  an  American  port,  or  foreign  seamen 
are  dkdiarged  from  aforeign  ship  there, and  are  necessitoos.  Bat  the  Oemrti 
are  nnwUling,  under  other  cironmstances^  to  sapport  snch  actions,  and  dis- 
eoorage  their  prosecution  in  oar  tribunals. 

An  allegation  in  the  answer  that  all  the  parties  are  foreigner^  and  the  ship  la 
foMign  property,  must  be  prored  by  the  respondent  or  claimant 
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Tim  libellant  soes  in  a  smnmary  action  for  wages 
earned  on  board  the  brig  Napoleon^  on  a  Yoyage  from 
New- York  to  Jamaica  and  back,  and  avers  that  he  is 
an  American  seaman,  and  was  discharged  on  the  arrival 
of  the  vessd  at  this  port,  S^tember  6th,  without  pay- 
ment of  his  wagea  The  answer  asserts  that  the  vessel 
is  a  Britidi  bottcnn,  owned  at  the  port  of  St  Johns, 
New-Bnmswick,  and  excepts  to  the  jurisdiction  of  this 
Court  over  the  subject  matter. 

It  admits  the  dipping  and  services  of  the  libellant 
as  charged  by  him,  and  that  the  vessel  returned  to  the 
port  of  New-Yc»*k  or  on  about  the  3d  day  of  September 
last,  and  avers  that  the  libellant  '^  was  then  paid  off  and 
discharged,  the  voyage  being  ended" 

The  answer  reiterates,  in  the  forpi  of  denial,  the  saitie 
allegation,  asserting  that  the  libellant  was  not  dis- 
charged without  having  been  first  paid  the  wages  due 
him,  '^but  on  the  contrary  thereof  the  fact  was  that 
he,  at  the  time  of  his  disdbarge,  receiveil  from  the  re^ 
spondent  the  fall  amount  of  wages  due  him,"  &a,  and 
proceeds  to  state  in  detail  the  manner  and  amount  of 
payment 

The  libellant  filed  a  general  replication  to  the  answa:, 
and  both  parties  put  in  their  proofi  under  the  issue. 
Four  witnesses,  two  on  each  side,  were  examined  before 
a  commksioner,  and  their  depositions  have  been  read, 
and  three  others  have  been  examined  orally  in  Court 

Bettb,  J. — ^There  is  no  direct  proof  of  the  discharge 
of  the  libellant,  but  it  appears  that  he  left  the  vessel  on 
her  arrival  here ;  and  no  objection  being  shown  to  his 
80  doing,  although  he  was  repeatedly  afterwards  at  the 
vessel,  it  must  be  taken  as  admitted  by  the  answer,  that 
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he  was  discharged  on  the  3d  or  4th  of  September,  the 
day  the  vessel  came  up  to  the  city  fix)m  quarantine. 
The  mate  deposes  that  the  libellant^s  wages  were  paid 
him  in  full  by  the  captain  in  the  afternoon  of  Mondayi 
the  8th  of  September,  in  the  cabin  of  the  vessel,  the 
mate  and  captain's  wife  being  also  present  Collateral 
facts  in  proof  fix  this  to  have  been  the  time  when  the 
libellant  carried  a  pitcher  of  water  into  the  cabin  at  the 
request  of  the  mate. 

The  mate  testifies  he  did  not  pay  the  money  himself 
nor  have  it  in  his  hands.  That\  the  captain  took  a 
twenty  dollar  bill  out  of  his  pocket-book,  laid  it  on  the 
table,  and  then  handed  it  to  the  libellant.  The  mate  had 
made  up  the  libellant's  account  of  wages,  and  found 
th^e  was  due  him  twenty  dollars,  deducting  pay- 
ments he  had  previously  received.  The  whole  wages 
in  arrear  at  the  time  amounted  to  about  twenty-two 
dollara  The  respondent,  before  this  action  was 
brought,  tendered  the  libellant  two  dollars  in  specie, 
and  the  tender  not  being  accepted,  paid  the  sum  into 
Court,  setting  up  the  tender  in  his  answer. 

Daniel  Dwyer,  a  seaman  on  board,  deposes  that  the 
libellant  told  him,  a  day  or  two  after  that  Monday, 
that  he  had  received  all  his  wages  of  the  captain,  except 
About  a  dollar  and  a  half,  which  he  was  trying  to  obtain. 

This  representation  is  contradicted  by  the  libellant^s 
pioofe. 

A  clerk  in  the  oflBce  of  J.  W.  Hallett,  Esq.,  testifies 
fliat  the  libellant  came  to  the  office  to  have  his  demand 
collected.  On  Thursday,  the  11th  September,. he  left 
his  account  for  $22,  and  the  same  day  notice  was  sent 
the  respondent  fi'om  the  office  advising  him  thereof^  and 
requesting  payment  of  that  smn. 
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That  the  master  came  to  the  office  the  same  day,  ac- 
companied by  his  mate,  and  brought  the  note  with  him. 
He  said  the  wages  had  been  paid  the  libellant  in  full  the 
Saturday  previous,  in  the  afternoon,  towards  evening ; 
that  he  did  not  pay  the  money  himself,  but  it  was  paid  by 
his  mate.  The  mate  said  nothing.  He  was  directly  along- 
side the  master  at  the  time  that  statement  was  made. 

The  Saturday  after  (13th)  the  master  came  again  to 
the  office,  and  then  said  that  the  libellant  had  come  to 
the  vessel  Monday  morning  (8th)  for  his  wages,  and 
he  himself  then  paid  him  in  fhlL 

The  answer  was  sworn  to  by  the  master  on  the  ITtii 
September,  six  days  after  the  statements  made  at  Mr. 
Hallett's  office,  in  ^e  presence  of  the  mate,  and  to  which 
the  assent  of  the  mate  must  be  implied ;  and  the  dis- 
crepancy between  the  answer  and  the  declarations  made 
by  the  captain,  and  the  after  testimony  of  the  mate,  is 
of  a  diaracter  to  excite  strong  suspicions  against  the 
integrity  of  these  partiea 

The  answer  avers,  in  positive  terms,  that  the  vessel 
arrived  here  on  or  about  the  3d  of  September,  "when 
the  libellant  was  paid  off  and  discharged,  the  voyage 
being  ended;"  and  to  demonstrate  that  his  attention 
was  fixed  to  this  connection  of  fiu^ts,  and  that  he  meant 
to  make  it  emphatic,  in  the  next  article  of  his  answer 
he  repels,  by  a  positive  denial,  an  assertion  in  the  libel, 
sworn  to  the  16th  September,  '^  that  he  (libellant)  had 
been  discharged  out  of  and  from  the  services  of  said 
vessel,  without  being  paid  the  balance  of  wages  due 
him,  &c,  amounting  to  twenty  dollars  and  upwards," 
and  avers  the  &ct  to  be,  on  the  contrary,  that  the  libels 
lant,  at  the  time  of  his  discharge,  received  fix)m  the 
respondent  the  full  amount  of  his  wage& 
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The  mm  feet  stated,  tkat  tlie  wages  had  been  paid 
before  suit  faroQgfat,  would  be  sufficient,  if  preyed,  to 
bar  the  action^  atthough  the  time  or  place  of  payment 
might  not  correspond  with  the  allegations  of  the  answer, 
and  the  Court  would  not  regard  snoh  variations  aa  ma- 
teriaL 

But  these  particQlars  becomeof  significaiit  importance 
towardsdetermining  between  oonflictiag  proofe,  whether 
the  alleged  payment  was  ever  made. 

Three  witnesses  for  the  libellant  testify  that  they 
went  with  him  to  the  vessel  the  8th  of  S^t^mber,  to 
praonre  his  wages ;  it  was  the  Monday  afternoon  re- 
fimred  to  by  the  mate.  They  identify  the  timCi  as  he 
cbes,  by  the  cironnistance  of  the  pitcA^of  water  barongfat 
by  the  libellant  to  the  calnn. 

All  tiiese  witnesses  swear  that  ndtiier  the  captain  or 
mate  were  present  in  the  cabin  with  the  libellant  at 
that  time,  ^nd  tiiat  he  merely  carried  the  pitcher  ci 
water  there,  and  came  immediately  out  The  master 
and  his  wife  were  on  deck.  The  mate  was  th^e,  also, 
with. a  book  in  his  hand;  and  it  appears,  from  other 
evident  tiie  vessel  was  at  the  time  discharging  cargo. 

The  witnesses  all  saw  the  libellant  go  tip  to  the  nras- 
ter  and  addxjeas  him,  as  if  making  sc^ne  inquiry,  rad 
two  of  them,  Joyce  and  Young,  testify  that  they  were 
standing  near  him,  and  hesard  him  ask  the  master  if  he 
would  settle  with  him  or  pay  his  wages;  and  the  master 
Wfl&eA  he  would  pay  him  as  sochi  as  the  cargo  was  dis- 
eharged  or  out ;  and  all  the  witnesses  swear  ^at  no 
money  was  \  paid  him  that  day  l^  the  mast^.  These 
two  witnesses  state  further  that  they  went  again  with 
the  libellant  to  the  vessel  on  Tuesday  and  Wednesday- 
following  that  day.     Both  assert  that  tiie  master  was  not 
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on  boavd  Oil  Tiietdaf^  aiid  My  thM  t^ 

the  sii^  when  tlie  master  woiild  pay  hk  waf^ 

inate  replied  kewoidd  not  pay  tb^nmitiltlie  cargo  waa 

out    Young  says  the  mate  made  the  like  anawer  to 

Ike  aame  inqinry  on  Wednesday,  the  master  not  being 

on  board ;  but  Joyce  aays  it  waa  the  master,  and  not  tlM 

mate,  who  made  that  answer  on  Wednesday; 

Three  witnesses,  Joyce,  Peterson  and  Toong,  a& 
swear  that  Daniel  Dwy^  came  to  the  lifodlant^s  bond* 
ing-honse  on  Bnnday,  (the  14th,)  and  inquired  for  liie 
libellant,  and  then  aaked  him  if  he  had  got  his  wages 
fix)m  the  master.  The  libellant  replied  he  had  noi 
Dwyer  then  told  him  that  he  would  not  get  them  with- 
out suing  the  master,  and  if  he  (Dwyer)  had  his  thinga 
ashwe,  he  would  not  go  in  the  vessel 

Upon  the  main  &ct  of  payment  the  two  classes  of 
witnesses  stand  in  direct  and  positive  conta:udiotkm 
witii  e^ch  other,  and  under  circumstances  whidi  adadt 
of  BO  ground  for  supposing  there  is  with  them  aiqr 
mistake  or  forgetfulness  in  the  matter.  On  the  om 
side  or.  the  other,  there  is  unequivocal  perjuiy; 

In  considering  the  evidence  to  determine  how  the 
credibility  preponderates  upon  that  issue,  the  Court 
cannot  overlook  the  incongruity,  in  some  collateral  pat- 
ticulars  stated  by  the  libellant^s  witnesses.  Nor  under 
dreumstances  awaking  distmst  as  to  tiie  integrity 
and  motives  of  the  witnesses  on  eadb  side,  can  it  eeeape 
notice  that  the  libellant  and  his  witnesses  are  colwed 
people,  aQ  lodging  togeti^er,  and  that  the  keeper  of 
thk  boardibig-house  has  this  suit  chiefly  under  his  own 
management  and  direction,  and  undoubtectty  fa  tb 
rece^  its  proceeda  These  e^umstancea  aJR)rd  color 
fer  suspieieii  of  connivance  between  tiliese  parties,  ctr  al 
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leatfc  thftt  these  witnesses  have  been  brought  to  the  stand 
strongly  prepossessed  for  the  UbeUant,  and  verj  mneh 
under  tiie  inflnence  of  their  boarding-honse  keeper. 

These  considerations  would  probablj  deserve  weight 
beyond  that  of  mere  suspicion  had  the  defence  set  up 
on  the  part  of  the  respondent  been  ingenuous  and  con- 
sistent The  Court  might  then  feel  compelled  to  dis- 
regard the  fact  of  a  greater  number  of  witnesses  on 
the  part  of  the  libellant,  and  decree  conformably  to  the 
^ect  and  positive  testimony  of  the  mate,  corroborated 
by  that  of  Dwyer,  as  to  the  admissions  and  declarations 
of-  the  libellant 

But  the  glaring  discrepancy  between  the  answ^  and 
the  proofs,  the  confused  and  contradictory  declarations 
of  the  master,  in  Mr.  Hallett's  office,  the  mate  being 
present,  and  apparently  assenting  to  the  statements 
made  by  the  master,  and  then  testifying  to  one  in  direct 
opposition  to  them,  in  my  judgment,  tend  to  d^Hreciate 
the  reliableness  of  the  defence  quite  as  much  as  the 
disparaging  circumstances  bearing  against  the  credi- 
bility of  the  libellant's  witnesses  do  against  the  justness 
of  the  action. 

In  this  confbsed  and  conflicting  state  of  the  testi- 
mony, the  numerical  superiority  of  witnesses  with  the 
UbeUant  ought  to  be  regarded  as  at  least  neutralising 
the  eyidence  of  the  respondent  on  this  defence  of  pay- 
ment That  the  wages  demanded  had  been  earned, 
and  were  due  to  the  UbeUant  on  the  arrival  of  the  ves- 
sel at  this  port,  is  admitted  in  substance  by  the  answer. 
It  devolves  upon  the  respondent  to  discharge  himself 
.from  that  debt 

The  state  of  the  pleading,  as  weU  as  nature  oi 
the  defence,  casts  the  burthen  of  proving  sudi  satis&c- 
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tion  upon  the  reqKmdent  It  is  always  with  the  party 
who  offers  an  affirmative  te^t  in  support  of  his  case. 
(PJielps  y.  HartweU^  1  Mass.  B.  71 ;  Buckmimter  y. 
Perry^  4  Mass.  B.  593.)  An  answer  alleging  payment 
is  of  that  character ;  it  places  the  burthen  of  proof  up- 
on the  respondent  The  respondent  is  bound  to  main- 
tain the  allegation  by  evidence  clearly  and  satis&ctorily 
overbalancing  that  of  the  demandant  It  is  not  enough 
to  do  that  for  him  to  make  out  a  probable  case  in  his 
&vor ;  he  must  render  it  reasonably  certain. 

Under  this  feature  of  the  case,  I  shall  decree  that 
the  libellcmt  recover  the  wages  claimed,  together  with 
summary  costs,  to  be  taxed  The  two  dollars  deposit- 
ed in  Court  by  the  respondent  is  to  be  applied  in  part 
payment  upon  this  decree. 

The  exception  taken  to  the  jurisdiction  of  the  Court 
because  of  the  foreign  character  of  the  vessel  and  her 
master,  cannot  prevail  It  has  not  been  proved  that 
the  libellant  is  an  aUen ;  and  were  it  so,  the  law  affords 
no  exemption  of  foreigners  or  their  vessels  from  the 
jurisdiction  of  this  Court 

Nor  if  both  parties  were  aliens  would  that  £BM)t  affect 
the  power  of  the  Court;  it  has  cognizance  of  the  sub- 
ject matter,  although,  as  a  general  usage,  it  forbears 
ezwcising  its  jurisdiction  over  controverdes  between 
foreign  seamen  and  shipmastera  But  it  is  no  way  [»ro- 
bable  it  would  withhold  it  in  such  case,  when  the  suit 
is  for  wages  by  a  seaman  who  had  completed  his  con- 
tract and  voyage,  and  was  discharged  from  his  vessel 
Nor  would  its  jurisdiction  be  denied  in  case  the  voyage 
was  broken  up  in  an  American  port,  leaving  the  crew 
in  a  necessitous  condition,  with  outstanding  wages  due 
them.  Decree  for  the  libellant 

Na$h  A  Mancheder^  for  libellant 

P.  HamiUan  for  claimant 
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The  Ship  Philadelphia. 

A  ■emman  leftTing  a  thip  at  a  fbreign  port  during  her  royage,  with  or  wiUumt 
UaTa,  and  not  returning  witliin  a  rtatonable  time  before  fuiotlier  nuui  is  UmI 
in  hii  place,  forfeits  the  iragee  then  dne  him. 

If  he  abandoni  the  ih^  by  consent  of  the  master,  sdeh  mutual  agreement  annuls 
the  thipping  contract  between  them,  and  the  seaman  cannot  afterwards  re* 
ekim  his  place  on  board  the  ship^  The  master  may  be  wtjeet  to  pe— IHti 
or  the  ship  to  a  charge  oi  extra  wages,  by  positiyelaw,  for  abandoning  or  leav* 
ing  a  seaman  in  a  foreign  port,  but  thii  does  not  reinstate  the  shipping  contract 

After  a  mariner  has  rolmitarily  left  his  ressel  in  a.foreigB  port  without  leaTs 
of  the  officer  in  command,  and  his  place  has  been  snpplied  by  another^  he 
cannot  acquire  a  right  to  be  reinstated  and  to  wages,  by  coming  clandes- 
tinely on  board,  and  remaining  concealed  from  her  offioen  nntil  she  is  ont  at 
sea. 

The  master,  under  such  circumstances,  is  authorised  to  compel  him  to  work  his 
passage  whilst  he  continues  with  the  ship,  and  no  engagement  to  pay  him 
wages  can  be  implied  therefrom. 

When  a  seaman  reeeires  payment  for  wages  during  aa  outward  Ti^yage  appai^ 
ently  equal  to,  and  rather  exceeding  the  amount  due,  and  afterwards,  without 
demanding  fiurther  payment^  Tohmtarily  leares  the  reisel,  and  on  her  retmtt 
to  her  home  port  brings  suit  against  her  for  Wages  for  the  fidl  Toyage,  the 
Oourt  will  not  order  a  reference  to  compute  the  exact  state  of  his  didm  when 
*  he  abandoned  the  ressel,  but  will  disnuss  the  libel,  with  costs,  against  him. 

This  libel  was  filed  in  rem  for  the  recovery  of  wagea 
It  alleges  that  the  Ubellant  shipped  at  New-Yotrk,  on 
board  the  ship  Philadelphia,  to  perform  a  voyage  to 
Hamburgh  and  back  to  New-York,  at  $16  p^  monih. 
That  he  entered  into  her  service  the  2d  day  of  May, 
1845,  and  continued  on  board  until  after  arrival  at 
Hamburgh  and  her  return  to  New-York. 

The  defence  in  the  cause  offered  by  the  respdndent 
was,  that  the  libellant  deserted  the  ship  during  tiie  voy 
age,  and  was  never  afterwards  received  into  her  se^ 
vice,  and  that  all  right  to  wages,  if  any  were  due^  was 
thereby  forfeited 
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On  the  Sitli  June  the  tibellant  left  the  ddp  to  avoids 
as  he  asserted,  being  arrested  by  the  police  of  Ham* 
bnrgh,  for  a  previous  desertion  from  a  Russian  vessel. 
Two  of  the  seamen  testified  that  he  asked  leave  of  the 
nvtte  to  go  ashore,  and  that  the  mato  gave  him  leave, 
direeting  him  to  be  sore  to  comebackagtdn;  and  that 
libellant  engaged  to  come  on  board,  if  not  before,  when 
the  vessd  went  down  the  river  to  Cozaven.  The  mate 
testified  that  he  never  gave  the  libellant  permiflsicm  to 
go  ashore ;  tiiat  he  left  the  ship  in  the  absence  of  th# 
master,  and  withont  leave  of  him,  the  mate.  Proof  of 
the  declarations  of  the  libellant  also  were  given  to  cor- 
roborate the  mate's  testimony.  The  mate  further  testi- 
fied that  he  entered  the  name  of  the  libellant  the  day 
he  left  the  ship,  on  a  slate,  (the  log-book  being  on 
shore,)  as  absent  withont  leave;  and  when  the  log- 
book was  brought  back  to  the  vessel,  he  transcribed 
into  it  the  ei^try  made  on  the  slate.  The  log-book 
having  that  entry  in  it  was  offered  in  evidence  to  prove, 
the  desertion  of  the  libellant,  and  was  objected  to  as 
incompetent  evidence.  It  farther  appeared  that  Ae 
libelfent  got  <m  board  the  ship  in  Coxaven  harbor^  in 
the  night  of  the  5th  July,  withont  the  knowledge  of  any 
of  the  oflBcers,  and  secar^ed  himsdf  the^ ;  and  after  the 
ship  had  got  under  way,  and  was  twenty^ve  miles  at^ 
sea,  be  made  his  appeasranoe  on  deck,  and  that  was  tbe 
fint  knowledge  the  ofic^»  had  of  his  being  in  tbeah^. 

One  of  the  seamen  testffied  that  he  met  tiie  libdhmt 
in  Hamburgh  some  days  after  he  kft  the  vessel,  aod  ai 
hiareqnesk,  told  the  master  tbelibdfauri;  would  jaw tli0 
ship  agaki  at  Hambm^  or  do^i  die  river,  and  wndhML 
hk  dothes  idkonld  not  be  sent  adiore.  The  stmrard 
swore  he  was  present  at  tiiot  convdisation^  aadihe  i 
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tcr  told  the  aailor  he  would  not  oomattit  to  the  libeUant^s 
ooming  on  board  again. 

The  mate  testified  that  men  were  shipped  at  Ham- 
bnrgh  to  sapply  the  places  of  several  of  the  crew,  in- 
duding  the  Ubellant,  who  had  left,  and  one  more  in 
number  than  the  ship  took  oat  He  and  the  steward 
also  swore  that  when  the  libellant  first  showed  himsdf 
to  the  master  at  sea,  he  was  told  by  the  master  that  his 
things  wereall senton  shoreat  Hamburg^  He  rejdied 
lie  did  not  ask  for  them,  he  only  wanted  a  passage  to 
New-York.  The  master  then  told  him  he  must  work 
for  it,  and  he  answered  he  was  willing  to  do  so. 

Mr.  G.  Qifford^  for  the  libellant,  contended  that  no 
statute  forfeiture  was  proved,  and  none  under  the  ma- 
rine law,  and  cited  GurtH  Bights  and  DuUes  of  Seor 
mm,  134 ;  1  Sumner,  273-380. 

Mr.  H.  NichoU,  for  the  claimant,  cited  1  Oilpin,  147 ; 
20  Wendell,  72. 

Bina,  J. — ^Without  passing  upon  the  competrac^ 
and  sufficiency  of  the  proof  offered  to  establidi  a  de- 
aortion  at  Hamburgh,  and  the  consequ^it  forfeiture 
of  wages  to  that  time,  with  those  demanded  by  the 
claimant  to  the  arrival  of  the  vessel  in  this  port,  I  shall 
place  my  decision  chiefly  upon  the  other  ground  of  de* 
fence,  that  after  the  libellant  had  voluntarily  separated 
himself  fix)m  the  ship  and  her  voyage,  even  if  with 
the  assent  of  the  master,  he  had  no  right  to  reclaim  and 
vetume  his  place  on  board  at  his  own  option,  and  thus 
mder  the  ship  liable  to  him  as  cm  a  contract  of  hiring. 

The  libellant  intentionally  absented  himself  £rom 
the  vend  from  the  24th  of  June  to  the  night  of  the  6tfa 
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of  Jvlj.  If  he  reoeived  permission  from  the  mtte  to 
go  ashore,  it  was  a  limited  one,  and  under  ordefs  to 
retom  immediately  to  the  yessd.  The  mate  denies 
he  gave  him  any  leave  of  absence,  and  testified  that 
the  Hbdlant  went  off  without  his  knowledge,  and  idien 
the  master  was  not  on  board.  This  statmnent  is  oon- 
tradided  by  the  testimony  of  s<Mne  of  the  crew,  but  is 
aatis&ctorily  corroborated  by  others,  and  the  result  of 
the  whole  evidence  shows  that  the  libellant  went  fircmi 
the  ship  of  his  own  will,  without  authority  of  the  mate 
or  the  knowledge  of  the  master. 

His  wilful  absence  that  period  of  time,  in  a  fioreigns 
port,  without  offering  to  return  to  his  duty,  must  be 
deemed  intended  to  be  a  final  leaving  of  the  ship  on 
his  part ;  (1  Sumtk  373 ;  1  Hogg.  163 ;)  and  if  assented 
to  by  the  officers,  would  only  render  it  a  leaving  or 
discharge  by  mutual  consent  It  is  this  aspect  of  the 
case  which  will  be  mainly  considered.  The  penalty  of 
forfdture  of  wages  incurred  by  a  wilful  desertion, 
or  unauthorized  ccmtinuation  of  an  absence  originally 
permitted,  inflicted  by  the  maritime  law,  or  under  the 
United  States  statute,  could  only  apply  to  his  previously 
earned  wages,  and  will  afford  no  defence  against  the 
main  daim  in  this  action.  Had  he  then  left  the  ship 
on  mutual  agreement  with  the  master,  he  could  not 
make  himself  one  of  the  crew  again  without  the  as- 
sent c^  the  master;  the  shipping  contract  being  re- 
scinded by  consmt  of  both  parties,  cannot  be  rein- 
stated hy  an  after  offer  of  the  seaman  to  per&nn  it 
on  his  part  A  fair  and  hcmest  offer  of  lus  services  to 
the  diip  a  reascmable  time  before  she  sailed  firom  Ham- 
harf^  or  before  another  man  had  beai  shipped  in  his 
place,  would  iK>t  have  compiled  the  master  to  reoeife 


no  G  ASBS  IN  ADMDIALTT. 

liim;  hkoaaewoikl  hftve  stood  opcm  tii  entivdy  ^ 
fBxmt  S^otmg  fix»a  that  of  a  deeerter  letorniiig  p^li- 
tentljr  to.  the  dup,  aad  proposing  a  iwhmiawon  to  her 
anth^ify^  or  that  of  a  wrong-doer^  ^ho  had  been  ex- 
pelled the  ship  by  the  master  for  aiflcoiidact  on 
board.,  IiL^ther  of  these  cases^  the  law^  upon  the  sob- 
•eqiie9t  and  Ml  sabiussion  of  the  seimaa,  may  intev- 
poie,  and  exact  from  the  master  a  amdonatuHi  of  tha 
oiiHioei  and  a  restoration  of  the  seaman  to  his  {dace  in 

titt  ship.     (Obr^' £^E&fo  0/ ^SSsomm,  1^) 

The  master  maj  also,  by  positive  law,  be  aobjeot  to 
d|miage84»rpeaalties&r  leaving  a  seaman  abroad,  or 
even  disrJiarging  him  by  his  consent ;  (Act  JPsb^  3^ 
IBOa,  §  3;  Abbott,  U7,  and  notes;)  Mt  that  liability 
rests  on  othec  grounds  than  tha&  tiie  ooetraQt  stilL  sub- 
sists brtween  the  mariner  and  the  sh^K  TfaepriBoiple 
and  jmrppae  of  the  role  is  to  control  the  .ponitive 
power  of  the  master  in  rdation  to  theniisoondAot  or 
negUgenceof  seamen^  and  to  coerce  the  exercise  by  lum 
of  the  pardoning  power  in  cases  equitably  aad&iiiy 
enticed  to  claim,  it,  and  with^  leniency  and  libeoalitf 
ada^pted  to  thedispositicms  and  capacities  of  seamen^ 
aa  wdl  as; the  quality  and  efiGdct  of  liieir.wrongfiil  eott 
dnet  towards. ihe  diip.  {  WJUtion  v.  The  Ckmmere^  1 
P€bmi  Ack.iBee.  160 ;  Abbott,  147,  and  notes.) 

What  theHbellaot  ccmld  not  seenre  to  himsdf  by  an 
opesLiO&r  ;to  retom  to  the  vessel,  ha eamiot  efleet  mat- 
leptitioudfy;  His  ^ntiy  clandestinely  on  board,  and 
seereting  himadf  there  wittont  the  knowledge  of  ^Ite 
mttrtar,  does  not  restore  him  again  toihe  service  oi  the 
shaps  andentUfehimto  demand  the  place  and  pnvSegsi 
of  one  of  the  oEe w*  His  desertion  from  thednm  cr 
It  with  the  master  to  leave  her,  asnaUedtks 
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oontraof  he  had  made  with  her  ownera,  and  a  new  eu** 
gagoMBt  wottld  be  leeetaaiy  to  doihe  him  wiUi  a&y 
lights  aipaiist  th«  vtmA  for  after  a^ryieeB  on  board 

Thoae  rights  result  fit)m  contract,  express  or  implied, 
and  the  mere  rendition  of  services  nnder  drcnmstances 
negatiying  the  idea  that  they  were  voluntarilj  accepted 
hf  tiie  master,  or  with  a  view  to  the  benefit  of  the  ship, 
will  lay  no  foundation  for  a  claim  of  compei^aation 
against  her  or  the  master.  The  evidence  is  clear  that 
the  master  ordered  the  libellant  to  work  his  passage, 
m  order  to  indemnify  the  owners  for  the  expense  im- 
posed upon  the  ship  by  his  unauthorized  and  unjustifia- 
ble intrusion  on  board  The  ship  was  out  at  sea  when 
he  exhibited  himself  to  the  master,  and  could  not  then 
be  fireed  firom  him.  The  master  could  rightfully  have 
enforced  this  service  upon  him  without  his  consent ; 
bat  I  think  there  is  sufficient  evidence  that  the  libel- 
lant freely  agreed  to  comply  with  that  order.  He  was 
told  his  place  was  supplied  by  another,  that  his  services 
were  not  wanted^  and  that  his  clothes  and  eiects  were 
sent  ashore  at  Hamburgh.  He  replied  he  did  not  ask 
for  them,  and  only  wanted  a  passage  to  New- York. 
This  sufficiently  establishes  the  consent  of  the  libellant 
to  do  duty  on  board  in  satiAfiaction  of  his  passage,  and 
not  in  the  character  of  one  of  the  ship's  crew. 

He  had  received,  as  it  appeikrs,  in  pay  and  hospital 
money,  when  he  left  the  ship,  $26  80,  and  his  wages 
dti  the  outward  voyage  amounted  to  only  $26  60. 
On  ttds  statement  of  the  account  he  had  been  already 
<yrerpaid  In  this  pomt  of  view  there  would  be 
Aofliiag'  ftfT  the  forfeiture  to  act  upon  beyond  the  con- 
ftuot^  if  he  is  held  to  have  incurred  one. 

A  more  exact  computation  may  possibly  show^  Aera 
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was  BtiU  a  balance  in  his  finvor,  but  as  no  sadi  balance 
was  daimed  at  the  time  by  him,  I  do  not  consider  it 
advisable  to  send  the  case  to  a  oommissioneroD  that  in- 
quiry, as,  independent  of  the  right  of  forfeiture,  the 
claimant  would  more  than  extinguish  the  balance,  if 
any  is  found  due,  by  the  costs  to  be  decreed  against 
the  libellant  I  shall,  ther^^re,  order  the  libel  dis- 
missed, with  costs. 


Thb  BbioHabriet. 

Ocmrti  of  law,  «i  a  general  rule,  require  affidayita  to  the  merits  of  a  eanse  to  be 
made  by  the  parties  to  the  aetion,  where  a  question  of  diligenoe  or  good  hi&k 
is  inrolred,  bvt  the  rule  is  not  inflexible,  and  the  d^MsiUon  of  the  attenej, 
upon  good  eanse  bebg  shown,  is  sufficient 

The  strict  rules  of  the  conmion  law  are  not  applieable  to  Admiralty  practice. 
The  proctor  is,  in  many  cases  in  pmnt  of  iMt,  domimu  UHm,  clothed  with  aH 
the  authority  of  the  party  himselt 

Without  regard  to  that  distinction,  Courts  proceeding  according  to  the  eifil  law, 
admit  proctors  to  exercise  all  the  ftmetions  of  attorn^  at  law. 

Pritehard^  for  the  claimant 

JftUock^  for  the  libellant 

Bbtts,  J. — ^A  motion  has  been  made  in  this  case,  that 
the  libellant  be  required  to  file  additional  security  fosr 
006t&  It  was  opposed,  upon  the  ground  that  the  affi- 
davit upon  which  the  motion  is  based  is  made  by  tiie 
proctor  in  the  cause,  and  not  by  the  daimant,  whom  ha 
T6prQBent& 
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The  coortB  of  law,  as  a  general  role,  require  affida- 
Tits  to  the  merits  of  a  cause,  and  in  those  instances, 
where  the  diligence  and  good  fidth  of  a  party  are  in 
question,  to  be  made  by  the  party  himself  Still  the 
rule  in  those  cases  is  not  inflexible,  for  the  deposition 
of  an  attorney  or  other  person,  may  be  substituted, 
when  good  cause  is  shown  for  the  change.  (  WiUiama 
V.  Magt%  1  K  Blackstone,  637;  Peake's  N.  P.  97; 
Oeib  V.  leardj  11  Johnson  B.  82  ;  BooseveU  v.  DcUe^  2 
Cowen^  681;  Chase  v.  Edward  &  BuU^  2  Wmd. 
283.) 

In  strictness,  the  principle  upon  which  the  affidavit 
of  the  actual  party  is  demanded  would  scarcely  apply 
to  proceedings  in  Admiralty  Courts,  as  the  proctor 
there,  for  many  purposes,  is  in  fact  dominus  lUis^ 
clothed  with  all  the  authority,  and  bearing  the  respon- 
sibilities of  the  party  himself  {Gierke^ s  Praxis^  tit.  7 ; 
i&.  48;  i&.  61;  BeM Pr.  10.) 

Although,  by  the  rules  of  this  Court,  its  practice  is 
assimilated  to  that  of  the  Supreme  Court  of  the  State 
upon  questions  which  it  has  not  specifically  provided 
for,  yet  that  would  not  change  ^sentially  tlie  features 
of  Admiralty  practice,  when  variant  from  that  of  the 
common  law. 

But  1  think,  in  this  case,  it  is  in  consonance  with  the 
established  course  of  law  Courts  to  allow  affidavits,  on 
motions  incidental  to  a  cause,  and  when  the  facts 
cannot  be  supposed  to  rest  peculiarly  in  the  knowledge 
of  the  party,  to  be  made  by  attorneys  and  proctors. 
(2  Wend.  283.) 

This  is  the  invariable  course  in  Courts  proceeding 
according  to  the  civil  law,  the  source  of  the  Admiralty 
practice,  without  reference  to  any  special  functi(ms  of 
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a  proctor  di&riQg  froia  a  mere  attonvey.    (CSsttSter  ▼. 
Simi$,^MartmN.8.(Lou.)543.) 

The  motioa  is  wccordinf^y  grastecL 


GttAHAK  ei  a2l  t;.  H0BKIH& 

The  tMftunoay  of  the  UbelUnti  themeelTet  in  an  naldm  in  rm^  th«  OAi  for  th^ 

other,  although  legally  admiisible,  ought  to  be  narrowly  Bcrutinized  an4 

reeeired  with  caution. 
Comttf  of  a  for«ifn  .power  will    take  oognitanee  of  the  elaina  of  .eeamea  foe 

their  wages,  only  in  caset  of  flagrant  wrong  or  suffering  on  their  part»  but 
'  not  itpom  an  dk^|;ed  breach  of  contract,  much  less  to  decide  upon  a  qwmtmn 

mtffmit  •  They  shsiidd  Mek  redfess  Umib  their  o#n  eoosid. 
Oetyiees  rendered  on  board  a  ship  while  at  the  dock  in  liverpool,  does  not  giye 

to  the  demand  for  wages  a  maritime  character,  of  which  an  Admiralty  Court 

MIL  take  eogaicanoe. 

This  is  an  action  in  personam  against  the  master 
of  the  steamship  Great  Britain,  a  British  veesel,  to 
recover  wages  for  services  by  the  lib^ants  on  board 
that  ship  fix^m  New- York  to  Liverpool  and  back  to 
New-York. 

The  libd  alleges  that  the  libellants  are  mariners  and 
firemen  by  trade  and  profession,  and  that  they  shipped, 
on  the  30th  of  August  last^  on  board  the  Great  Britain, 
as,  firemen,  to  perform  the  voyage  aforesaid,  at  the  rate 
of  ^sterling  each  per  month;  that  they  cc^tini^ 
with  the  vessel,  performing  services  until  her  return  to 
this  port,  when  tiiey  were  both  discharg^ed,  leaving  due 
to  Graham  $20  and  upwards,  and  to  Currie  $14  and 
upwards,  which  the  master  refuses  to  pay. 

The  aofiw^  denies  the  agreem^t  set  up  by  the  libel* 
lantSk  aad  avers  that  Currie  alone  hired  on  board  the 
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ddp  from  the  port  of  Nev-Tork  to  liyerpool)  and  at 
the  rate  of  £4  per  m<»th  wages,  and  tbat  Graham  iras 
reoerred  on  board,  wi^  the  privilege  to  woi^  his  pas- 
sage  out  to  Liverpool  without  pay. 

It  farther  denies  l^at  the  libellants  did  duly  on  board 
as  they  allege ;  and  charges  that  Carrie  having  received 
an  injory  in  Liverpool  apon  his  discharge  from  the  ship, 
was  admitted  on  board  at  his  argent  request,  to  be 
brought  back  to  this  port;  and  that  he  was  unable  to  do 
duty*  during  the  return  voyage ;  that  after  Graham  had 
been  discharged  at  Liverpool,  he  earnestly  solicited  to 
be  permitted  to  come  on  board  and  work  his  passage 
back  to  New- York,  and  was  so  received ;  but  that  on 
the  voyage  back  he  refused  to  do  such  reasonable  duly 
as  was  required  of  him,  and  denies  that  any  wages  are 
due  to  either  libellant 

The  answer  admits  the  dmrge  in  the  libel  that  no 
written  or  printed  agreemmt  was  signed  by  the  libel- 
lants,  but  avers  that  the  ship  is  a  British  vessel,  and 
denies  the  jurisdiction  of  this  Court  ov^  the  subject 
matter. 
« 

Brtb,  J.^ — ^The  two  points  of  law  presented  by  the 
plea^&igs,  and  one  of  whidi  was  tiie  position  most 
strongly  urged  on  tiie  hearing,  I  ahail  pass  over  as  not 
necessary  to  be  dedded  in  this  case. 

For,  first,  if  the  libellants  could  establish  their  posi- 
tion, l^t  foreign  vessels  come  within  tiie  act  of  Con* 
gress  of  July  20,  1790,  requiring  the  masters  of  vessels 
on  foreign  voyages  to  enter  into  written  or  printed 
articles  with  their  seamen,  or  else  to  pay  them  the 
highest  wages  allowed  at  the  port  of  shipment  within 
Hie  preceding  three  months ;  or  if  the  jurisdicticm  oi 
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tiie  Court  is  unquestionable,  neither  point  decided  in 
the  affirmative  would  aid  the  libellants,  because  thej 
fail  to  prove  anj  ground  of  claim  to  wages  in  the  casa 

The  only  testimony  oflFered  by  the  libellants  in  sup- 
port of  their  claims  is  that  of  each  libellant  swearing 
for  his  co*libellani 

This  species  of  evidence,  though  legally  admisfflble 
in  actions  in  rem  by  seamen  for  wages,  is  always  ad- 
mitted with  great  caution,  and  necessarily  with  very 
considerable  distrust  The  temptation  to  indulge  in 
strong  statements  in  their  own  favor  is  exceedingly 
pressing,  and  the  inducement  operating  upon  the  mind 
of  each  witness  from  his  personal  interest  in  the  subject 
matter  of  the  suit,  is  enough  to  put  to  the  severest  test 
the  veracity  of  suitors.  For  the  persuasion  is  con- 
stantly before  their  minds,  that  the  testimony  they  are 
giving  will,  to  a  greater  or  less  degree,  influence  the 
judgment  which  is  to  be  pronounced  upon  their  own 
case. 

It  is  by  no  means  clear,  that  when  seamen  unite  in 
actions  in  personam^  they  are  not  subject  to  the  common 
law  rules,  applicable  to  joint  parties,  or  if  they  are  per- . 
mitted  to  sue  for  and  recover  on  distinct  and  inde- 
pendent claims,  that  they  should  then  be  competent 
witnesses,  each  for  the  other,  in  such  actiona 

Waiving  this  matter,  however,  as  an  objection  not 
(raised  on  the  part  of  the  respondent,  and  receiving  the 
>^depce  of  the  parties  as  legally  admissible,  it  does  not 
testablish  any  contract  of  hiring  made  with  them  by  the 
rei^Kmdent,  or  any  agent  of  the  vessel. 

They  did  not  ship  the  same  day,  and  were  not  to- 
gether when  the  bargain  was  made  upon  the  subject 

Carrie  testifi^  that  Graham  was  on  board  and  did 
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duly  as  a  fireman,  and  was  to  have  £4  per  month,  but 
lie  does  not  state  any  person  with  whom  the  agreement 
was  made. 

Graham  states  that  he  saw  Currie's  name  on  the  chief 
engineer's  book  for  d&4  per  month,  but  does  not  know 
what  he  agreed  to  take ;  heard  the  chief  engineer  say 
that  they  were  to  have  £4  per  month. 

This  testimony  is  clearly  insufficient  to  make  out  the 
case  set  up  by  tiie  libellanta  It  does  not  appear  but 
that  these  men  are  British  seamen,  and  residents  of 
Great  Britain,  nor  that  they  were  discharged  at  the  in- 
stance of  the  respondents,  without  being  permitted  to 
return  with  the  vessel  to  her  home  port  K  they  were 
so  discharged,  their  proper  course  would  be  to  seek 
redress  from  their  own  consul.  Courts  of  a  foreign 
power  would  take  cognizanpe  of  their  claim  to  wages 
only  in  case  of  flagrant  wrong  or  suffering  on  their 
part,  but  not  upon  the  ground  of  a  breach  of  contract, 
much  less  to  decide  upon  a  quantum  meruit  for  services 
rendered  in  a  British  vessel 

The  case  upon  the  libellants'  own  showing  would 
not,  therefore,  justify  a  decree  in  their  fevor,  while  the 
evidence  of  the  respondent  clearly  shows  that  there  is 
no  color  of  equity  in  their  demand. 

Clements,  the  chief  engineer,  says,  that  Currie  ap- 
plied to  him  to  be  shipped  as  afireman  to  Liverpool,  where 
he  was  to  be  discharged,  and  he  was  so  hired  and  paid 
in  full,  and  discharged  on  the  arrival  there  of  the  ship. 
Graham  solicited  a  passage  out  to  Liverpool,  with  the 
privilege  of  working  his  passage.  He  was  received  on 
that  request,  but  a  fireman  becoming  disabled  on  the 
passage,  the  engineer  put  Graham  in  his  place,  and  al- 
lowed him  his  wages  subsequently.     He  was  paid  off 
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in  full,  and  discharged  upon  the  arriyal  of  the  venel  at 
Liverpool. 

Afterward  both  men  were  employed  on  board  by  the 
chief  engineer,  who  hired  them  as  day  laborers,  in  port, 
to  work  in  the  engine-room. 

Currie  received  an  injury  by  a  M  on  the  morning 
the  ship  was  to  sail  from  Liverpool,  and  after  that  so- 
licited, as  an  act  of  charity,  to  be  brought  back  to  New- 
York  in  the  ship,  and  the  respondent  consented  there- 
to, and  he  was  so.  brought  back,  and  attended  by  the 
surgeon  of  the  ship,  free  of  expense,  not  being  able  to 
do  any  duty. 

Graham,  the  day  previous  to  the  ship's  leaving  Eng- 
land, also  applied  for  leave  to  work  his  passage  back  to 
the  United  States,  to  which  the  respk)ndent  consented, 
and  he  was  received  on  board  upon  those  terms. 

This  evidence  being  uncontradicted  in  any  particular, 
is  conclusive  upon  the  merits  of  the  cause.  It  takes 
away  all  ground  of  an  implied  assumpsit  to  pay  these 
men  at  the  same  rate  as  on  the  outward  voyage,  and 
clearly  establishes  an  agreement  to  bring  theni  back 
without  wages,  the  one  being  a  disabled  seaman,  and 
the  other  willing  to  give  his  services  in  compensation 
for  his  passage. 

If  there  remains  any  thing  due  to  them  for  their  labor 
on  board  the  ship  at  the  dock  in  Liverpool,  it  is  not  in 
respect  to  them,  a  demand  of  a  maritime  character,  of 
which  this  Court  can  take  cognizance,  so  that  under  any 
aspect  of  the  case,  upon  the  evidence  before  me,  the 
libellants  have  totally  failed  to  make  out  such  a  case 
as  would  entitle  them  to  a  decree  in  their  fevor.  Their 
libel  must.be  accordingly  dismissed,  with  costs. 

A.  Nash^  for  libellant 

G.  B.  BuOer^  for  respondent 
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The  SbipHabbiit. 

'WhfiM  »o  TuUakJM  are  ftmuab^d  or  kb^r  bestowed  in  tha  rdltiii«it  or  np*- 
raiioii  of  T«aeelt,  Benriees,  which  are  entitled  to  take  the  rank  and  charaeter 
of  maritime,  are  aneh  as  are  performed  in  aid  of  the  diip'i  eonpaay,  or  tho 
navifaliofi  of  theTe«el»aad  are  rendered  while  4m  ii  afloat  i^pqn  tide  wataNi 

A  waiehman  employed  on  board  a  domestic  yesiel,  is,  nnder  the  State  law,  en- 
titled to  a  lien  npon  her  for  his  services,  provided  they  amount  to  over  fifty 
doUan^  Md  ha  asay  so*  thereCor  in  his  own  name  in  Admiralty, 

Bbtts^  J. — ^This  was  asuit  to  enforce  a  lien  for  wages 
under  the  State  law,  as  a  watch  and  keeper  in  charge 
of  the  above  ship,  a  domestic  vessel,  whilst  she  was 
lying  at  the  wharf  in  New-Tork ;  and  the  libel  alleges 
that  nuxre  than  $50  is  due  therefor. 

The  claimants  filed  a  demurrer  in  the  cause,  pleading 
to  the  jurisdiction  of  the  Court,  on  the  ground  that  the 
deinand  is  not  of  a  maritime  character,  and  cognizable 
in  Admiralty. 

It  is  conceded  that  the  libellant  is  a  mere  laborer  on 
shore,  not  a  mariner,  and  in  no  way  attached  to  the 
.ship,  except  sleeping  on  board  nights,  and  watchijtig 
her  during  the  day,  and  that  she  was  moored  at  the 
wharf  in  a  dismantled  state. 

I  think,  upon  the  statement  of  the  case,  those  services 
are  not  of  a  character  which  would,  by  the  maritime 
law,  create  a  lien  or  privilege  to  the  libellant  against 
the  ship. 

When  no  materials  are  furnished  or  labor  bestowed 
in  the  refitment  or  reparation  of  vessels,  services  which 
are  entitled  to  take  the  rank  and  character  of  maritime, 
must  be  such  as  are  performed  in  aid  of  the  navigation  of 
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the  vessel  or  the  ship's  company^  or  in  furtherance  of 
her  appropriate  business,  and  are  rendered  whilst  she 
is  employed  afloat  npon  tide  waters. 

The  privilege  has  never  been  extended  to  draymen, 
who  take  her  cargo  to  a  vessel,  or  remove  it  from  her, 
or  to  stevedores,  who  stow  it,  or  discharge  it,  for  the 
reason  that  men  so  engaged  on  domestic  vessels  are 
merely  laborers,  employed  essentially  in  services  dis- 
tinct and  different  from  navigating,  or  aiding  to  navi- 
gate or  benefit  the  vessel  or  crew  in  actual  employment 

It  is  unnecessary  to  inquire  what  rule  would  be  right- 
ftiUy  applied,  when  the  vessel  is  a  foreign  one,  or  a 
keeper  is  employed  on  her  in  the  stream,  and  away 
from  a  dock  or  wharf 

Bat  it  is  urged  if  that  objection  prevails,  the  libellant 
is  still  entitled  to  this  remedy,  the  lien  being  given  him 
by  the  local  law,  and  that  this  Court  will  secure  him 
the  benefit  of  it  whether  the  claim  has  the  character  of 
maritime  or  not  The  statute  of  the  State  renders  every 
debt  over  $50  "  contracted  on  account  of  the  wharfage, 
and  the  expenses  of  keeping  such  vessel  (any  ship  or 
vessel  within  the  State)  in  port,  including  tiie  expense 
incurred  in  employing  persons  to  watch  her,  a  lien  upon 
the  vessel,  her  tackle,  apparel  and  furniture."  (2  R.  S. 
406,  §  1,  art.  3.) 

For  the  claimants  it  is  contended  that  the  statute  has 
reference  to  such  debts  only  as  are  contracted  for 
wharfiige,  or  keeping  the  vessel,  in  which  a  watchman's 
expense  are  included,  and  that  no  debt  arises  against 
the  vessel  as  to  such  keeper  or  watchman,  independent 
of  whar&ge. 

I  am  satisfied  this  is  not  the  true  construction  of  the 
act    The  controlling  and  principal  object  and  purpose 
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of  the  law  is  to  supply  security  to  those  who  actually 
benefit  vessels  in  the  way  pointed  out  by  the  statute, 
and  it  strikes  me  that  a  construction,  which  would  pro- 
vide a  security  for  those  who  do  not  perform  the  ser- 
vice, and  deny  it  to  those  who  do,  would  be  incongruous 
in  the  extreme. 

The  phraseology  of  the  law  is  somewhat  indirect,  but 
by  affording  a  protection,  by  way  of  a  lien,  to  tiose 
who  incur  expenses  in  employing  persons  to  watch  a 
vessel,  the  legislature  palpably  regarded  the  service  of 
watching  as  the  meritorious  ground  of  the  lien,  and  in- 
tended its  advantages  should  accrue  to  whoever  sup- 
plied that  benefit  to  the  vessel  K  a  wharfinger  puts 
on  board  a  watch,  and  pays  him,  those  expenses  come 
under  the  protection  of  tilie  lien,  and  only  so  for  the 
reason,  that  by  such  payment  he  became  equitably  sub- 
rogated to  the  rights  of  the  man  who  rendered  the 
service.  The  privilege  created  by  the  act  must  be 
considered  intended  for  the  service  of  watching,  al- 
though so  expressed  as  to  embrace  also  the  person  who, 
it  might  be  supposed,  would  naturally  incur  the  ex- 
pense of  employing  the  watch.  It  is  conceded  that  the 
wharfinger  could  maintain  an  action  here  for  this 
demand,  and  in  my  opinion  the  libellant  may  proceed 
in  his  own  name,  and  enforce  in  this  Court  his  remedy 
under  the  statute,  provided  his  claim  is  proved  to  ex- 
ceed $50.     (4  Wheat  438 ;  1  Paine,  620.) 

Decree  for  the  libellant  and  against  the  demurrer, 
with  the  usual  liberly  to  the  claimants  to  plead  over. 

W.  Mulock,  for  libellant 

IT.  M.  Pritchard,  for  daimanta 
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Witlumt  the  aid  of  an  «]qifr««  itipiiUtioii,  aMaiiuuieaimoiiii«teva9«MnMl 

oa  a  fonign  T^yagfl^  vatil  the  fiill  eoapletion  of  that  royage*  \jy  the  tqiiad- 

ing  of  the  cargo  or  ballast 
Quere.  Whether  an  appeal  to  the  judge  liee  from  an  order  of  a  eominiMioaer  or 

jmtiee  of  the  peace,  graatiog  eertifioafcet  of  came  for  Adminl^  preeep^  in- 

dcr  the  act  of  17901    Bat  the  judge,  or  Court  may  etay  proceedings,  or  act 

upon  the  petition  de  novo, 
li  the  master  or  owner  defers,  beyond  a  teasonable  time,  to  uaload  tka  vswit, 

sooh  laches  may  be  r^arded  as  equivalent  to  a  discharge  of  the  seamen. 
The  burthen  of  proof  to  show  a  discharge  before  the  unlading  of  the  cargo, 

rests  upon  the  seaman.    Hk  own  oath  is  not  sufficient  evideiicei 
Under  the  act  of  Congress  of  July  SO,  1190,  the  seaman  eaanot  sue  until  tea 

days  after  the  dischaige  of  the  cargo  have  elapsed,  unless  there  be  a  dispute 

between  the  master  and  mariners  touching  the  wages, 
tha  act  of  1840,  in  regard  to  the  erasures  in  shipping  articles,  .apples  to  aUer* 

atioas  which  would  vary  their  effsct  in  respect  to  seamen.     Immaterial 

erasures  will  be  disregarded. 

Bbtts,  J. — This  was  an  appeal  from  the  decision  of 
a  commissioner  granting  certificate  of  probable  cause  for 
process  of  attachment  against  the  vessel  for  recovery  oi 
wages,  pursuant  to  the  act  of  Congress  of  July  30, 
1790.  The  schooner  arrived  at  this  port  on  the  after- 
noon of  December  24th,  and  the  libeliant,  cook  of  the 
vessel,  on  the  26th,  two  days  following,  presented  his 
affidavit  and  application  to  a  commissioner,  and  procured 
a  summons  to  be  served  upon  the  vessel,  to  show  cause 
whiy  Admiralty  process  should  not  issue  against  her 
therefor. 

The  affidavit  stated  that  the  libeliant  shipped  aft 
cook  on  the  30th  day  of  October  last,  for  a  voyage 
from  New- York  to  Baracao,  (Cuba;)  tibk«t  he  did^uty 
on  board  until  the  25th  of  December,  when  he  wai 
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diBoharged  ont  of  the  vesael  by  the  master,  l^Kvisg  s 
baknce  of  $15  and  upwards  due  him  for  wages. 

On  the  retom  day  of  the  summons,  and  in  apposition 
to  the  grant  c^  process,  the  mate  was  examined,  and 
swore  that  the  cargo  was  not  out  of  the  vessel,  that  the 
hatobw  were  fiiast  opeoied  that  day,  (the  27thy)  thi^  tha 
cook  left  the  yessel  after  she  wa&  made  &6t,  and  aU  the 
Bian  went  ashore  tiuit  night,  and  also  the  night  of  the 
36th,  and  did  not  return  to  work  the  day  after.  He 
fiirther  stated,  that  a  steyedore  was  ^oiployed  to  unlade 
the  cargo,  who  oommenced  on  the  27th,  and  that  the 
libellant  had  never  been  discharged  from  the  vessel 

One  of  the  seamen  testified  that  he  had  not  been 
called  upon  by  the  officers  to  assist  in  unlading  the 
cargo. 

The  libelant  called  for  the  shipping  articles,  and  cm 
the  production  of  a  copy  certified  by  the  eustom^'hotuei 
the  name  of  one  man  appeared  to  be  erased  therefrom* 

The  objections  urged  before  the  commisfioner,  an4 
prened  here  as  grounds  for  appeal,  are  that  the  period 
appointed  by  the  act  of  Congress  of  July  20,  1790^ 
had  not  eiq>ired,  so  that  the  seaman  had  a  right  to 
attach  the  vessel;  and  that  the  affidavit  of  the  prosecute 
ing  seaman  was  incompetent  evidence  upon  which  to 
found  a  certificate* 

For  the  libellant  it  was  argued,  that  tbe  seaman  hav- 
ing sworn  to  &cts,  authorizing  the  proceedings  to  be 
instituted,  it  was  incumbent  on  the  master  to  deny  these 
&£ta  under  oath ;  that  the  disdiarge  of  the  seaman  was 
to  be  implied  from  the  employment  of  stevedores  to 
unlade  tiie  cargo;  and  that  an  enumre  i^ppears  upon  the 
sIdppiBg  articles,  whudi,  under  the  act  of  1840,  re- 
lieves the  seaman  fix)m  the  obligation  of  remaining 
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upon  the  vessel ;    that  the  libellant  had  accordingly 
the  right  to  leave  at  his  option,  and  sue  for  his  wages. 

As  this  is  the  first  case  which  has  arisen  before  me 
where  these  questions  have  been  raised,  and  where  a 
party  daims  the  right  to  cause  an  immediate  arrest  of 
a  vessel  on  her  arrival  in  port,  without  proof  G^e  was 
to  depart  within  ten  days,  I  have  thought  proper  to 
consider  them  specifically,  and  present  my  view  of  the 
law  arising  upon  these  matters.  The  competency  of 
the  Court  to  entertain  an  appeal  fi*om  proceedings  be- 
fore  a  commissioner,  has  not  been  made  a  question 
by  either  party.  It  is  exceedingly  doubtful  at  best, 
whether  the  Court  has  any  jurisdiction  of  that  kind ;  but 
an  order  to  stay  proceedings  may  be  made,  or  the  sub- 
ject may  be  deemed  originally  before  me  ;  and  as  all 
the  proo&  have  been  presented  and  acted  upon  by  both 
parties,  without  exception  to  the  appeal,  I  am  disposed 
to  consider  and  determine  the  case*  the  same  as  if  the 
petition  had  been  presented  here  in  the  first  instance. 

The  act  of  July  20,  1790,  §  6,  provides,  "That  as 
soon  as  the  voyage  is  ended,  and  the  cargo  or  ballast 
be  fully  discharged  at  the  last  port  of  delivery,  every 
seaman  or  mariner  shall  be  entitled  to  the  wages  which 
shall  be  then  due  according  to  his  contract ;  and  that 
if  such  wages  ^all  not  be  paid  within  ten  days  after 
such  discharge,  or  if  any  dispute  shall  arise  between 
the  master  and  seamen  or  mariners,  touching  the  said 
wages,  it  shall  be  lawful  for  the  judge  of  the  district 
where  the  said  ship  or  vessel  shall  be,  to  summon  the 
master  of  said  vessel  or  ship  to  appear  and  show  cause 
why  process  should  not  issue  against  said  vessel,"  &c 

The  statute  determines  the  time  at  which  wages  be- 
come due  in  all  cases  of  hiring,  when  the  precise  time 
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is  not  fixed  by  the  parties,  that  is,  on  the  fhll  dischai^ 
of  the  cargo  at  the  last  port  of  delivery.  The  time  the 
wages  become  payable  is  the  subject  of  distinct  r^n- 
lations.  The  seaman  has  no  right  to  proceed  in  Conrt, 
the  judge  has  no  authority  to  entertain  his  claim  until 
the  period  so  fixed  has  expired,  or  other  contingencies 
referred  to  have  occurred.  Without  the  aid  of  an  ex- 
press stipulation,  a  seaman  cannot,  accordingly,  sue  for 
irages  earned  on  a  foreign  voyage,  until  the  full  com- 
pletion of  the  voyage,  by  the  unlading  of  the  cargo  or 
ballast 

If  the  master  or  owner  wrongfully  defers  beyond  a 
reasonable  time  to  unload  the  vessel,  such  conduct  will, 
in  respect  to  the  crew,  be  tantamount  to  her  discharge. 
The  purpose  of  the  law  cannot  thus  be  evaded,  and  the 
seamen  be  defi*auded  of  their  wages  or  hindered  in 
their  recovery. 

The  express  contract  of  the  libellant  in  this  case,  ^^  to 
discharge  the  cargo,"  is  no  extension  of  his  liability  un- 
der a  general  ^pping  agreement,  and  the  cargo  being 
unlivered  without  fault  of  the  ship,  the  voyage,  in 
respect  to  the  crew,  is  no  more  ended  than  it  was  before 
the  vessel  was  safely  moored  in  port,  unless  the  mariner 
can  show  himself  absolved  horn  the  restrictions  imposed 
upon  him  by  the  act  of  Congress,  and  in  this  case,  also, 
embodied  in  the  agreement  A  plain,  distinct  dis- 
diarge  of  a  seaman  by  the  master  or  officer  in  command 
of  the  vessel,  if  he  chooses  to  accept  it,  terminates  the 
contract,  and  he  is  then  regarded  as  having  fulfilled  it 
cm  his  part,  at  least  as  to  the  period  of  service.  Sudk 
discharge  firom  the  ship  is  alleged  by  the  libellant  m 
this  case,  and  it  rests  upon  him  to  make  out  the  fact 
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ui'OPdar  to  acquire  %  standiBg  in  Cioiirt,  on  his  d% 

He  contradfi  that  he  has  established  it  in  this  case^ 
fiist^  directly  by  his  own  affidavit,  and  secondly,  bj 
implication  or  presoinption,  inasmuch  as  the  men  were 
not  required  to  go  to  work  unloading  cargo,  and  fiif- 
th^r,  that  the  master  has  not,  by  his  own  oath,  denied 
the  allegations  sworn  to  by  the  libellant 

This  affidayit,  Uke  a  libel,  may  be  s^fficie^t  to  au- 
thorise supporting  proo&  in  the  first  instance,  ortp  fiu;- 
nish  ground  for  an  order  against  parties  omitting  to 
appear  or  show  cause ;  bnt  upon  a  contestation  in 
Go^  peither  becomes  proof  in  favor  of  the  action,  nor 
do  they  vhrn  ike  owner  oameB  in. on  summons,  and 
gives  evidence  counterbelancipg  or  conflicting  with  the 
affidayit  of  the  petitioner*  He  then,  in  commoa  ynti^ 
other  litigant  parties,  is  compelled  to  meet  such  coi)- 
IndictOTy  eyidence,  and  support  hiS:  appUcation  by 
legal  testimony,  on  his  part  His  own  oath  cann^^ 
avail  him  to  accompUsh  this  object  (The  Onuad^^ 
Ware,  438 ;  The  Lard  Hohart,  2  Doda.  101.) 

Here  the  evidence  was  full  to  ^ow  that  the  oontrapt 
entered  into  had  not  been  fulfilled^  and  accordii^ly 
that  the  seaman  had  no  right  to  demand  his  wages  and 
attach  the  vessel,  upon  the  allegation  tiiat  the  voyage 
was  completed  The  mate,  who  was  in  command  when 
the  libeUfiuot  went  ashore,  also  testifies  tibat  the  libeUant 
was  «ot  discharged. 

It  would  be  changing  all  the  principles  of  ^vidmoe 
to  permit  a  parfy,  l^y  his  own  expofrte  oath,  to  diqdaoe 
%  defence  by  di^terested  witnesses,  and  entitle  himself 
to  an  sfrard  of  fm  attachment  and  arrest  of  the  vesaeLf 

No  fact   is   established  by  the   proofs  which  af- 
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fords  reasonable  color  for  an  inference  that  the  men 
were  released  from  the  duty  of  discharging  the  cargo* 
One  of  them  testifies  that  he  did  not  assist  in  it,  and 
the  mate  proves  that  stevedores  were  employed  in  un- 
loading, on  the  27th,  the  third  day  after  the  vessel 
arrived,  and  also  says  the  crew  were  not  at  the  vessel 
that  day,  or  the  26th ;  they  all  went  ashore  on  Christ- 
mas day.  It  is  not  even  proved  that  the  residue  of 
the  crew  have  been  paid  by  the  owners,  or  their  omis- 
sion to  perform  the  service  been  assented  to  or  acqui- 
esced in. 

If  the  libellant  had  proved  that  the  master  was  not 
interested  in  the  case,  the  omission  bf  the  owners  to 
call  him  as  a  witness  might  be  calculated  to  induce  a 
belief  that  he  had  directed  or  assented  to  the  discharge 
of  the  libellant ;  still,  as  the  owners  were  not  bound  to 
examine  him,  their  not  doing  so  cannot  amount  to  a 
legal  implication  that  he  did  discharge  the  petitioner, 
nor  can  the  Court  impute  fault  to  them  for  not  calling 
in  his  testimony.  It  must,  moreover,  be  observed, 
the  master  was  a  competent  witness  for  the  libellant,  and 
as  he  avers  that  he  was  discharged  by  that  officer,  it 
was  incumbent  upon  him  to  confirm  that  most  material 
allegation. 

It  is  to  be  remarked,  that  unless  such  discharge  is 
|[>roved,  the  fact  that  the  voyage  is  completed  with  the 
unlivery  of  cargo,  does  not  entitle  the  seaman  to  sue 
for  wages  "  until  ten  days  more  have  elapsed,"  unless 
a  dispute  arises  between  the  master  and  mariner, 
**  touching  the  wagea" 

It  is  not  shown  that  any  such  dispute  has  arisen  in 
tikis  case;  the  only  defensive  allegation  before  the 
Court  is,  that  the  contract  is  not  yet  fulfilled,  and  wages 
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are  not  payable.  The  contestation  of  this  point  does 
not  fall  within  this  provision,  for  it  relates  to  the 
proceedings  of  the  seaman  after  his  contract  is  per- 
formed, and  his  right  to  wages  has  become  perfected, 
and  the  ordinary  delay  given  by  the  statute,  probably 
to  enable  the  master  to  collect  freights,  is  taken  away 
when  he  disputes  the  right  of  the  seaman  to  wages  at  all. 

I  cannot  perceive,  therefore,  that  the  act  of  July  20, 
1790,  removes  the  impediment  or  supplies  the  authority 
for  this  proceeding.  The  libellant,  however,  further 
insists  that  he  is  liberated  from  the  vessel  and  the  re- 
strictions of  the  act  of  1790,  by  the  provisions  of  the 
act  of  1840,  because  of  an  erasure  made  upon  the 
shipping  articles. 

The  duplicate  articles  and  list  of  the  crew  of  the 
vessel,  appears  to  be  a  fair  copy,  with  the  usual  cus- 
tom-house authentication,  and  has  nothing  exception- 
able or  suspicious  on  its  face,  unless  it  be  that  the  name 
of  one  individual  inserted  originally  is  erased,  with  the 
note  "rwTi"  against  it  Every  thing  else,  except  the 
custom-house  certificate,  is  written  in  one  and  a  uniform 
hand.  The  4th  subdivision  of  the  act  of  1840  prescribes 
the  consequences  of  erasures  in  shipping  articles;  "  they 
shall  be  deemed  fraudulent  alterations,  working  no 
change  in  such  papers,  unless  explained,"  &c. 

There  is  nothing  conducing  to  show  that  this  altera- 
tion, if  added  to  the  duplicate  or  is  found  in  the  ori- 
ginal, affects  the  libeUant,  or  any  provision  in  the  con- 
tract. It  had  relation  to  a  man  shipped  as  cook,  who 
abandoned  the  vessel,  and  whose  place,  it  is  alleged,  was 
supplied  by  the  libellant 

But  apply  the  whole  effect  of  the  law  to  this  change, 
and  what  would  it  amount  to  ?    No  obligation  or  pri- 
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vil^^  of  the  crew  is  touclied  by  it  The  line^  if  re- 
stored, would  only  add  the  name  of  some  man  to  the 
list  and  remove  the  word  ^^nm,^^  now  opposite  to  it 
This  would  not  in  any  manner  lessen  or  enlarge  the 
stipulations  of  the  contract,  or  reach  the  interests  of 
those  who  signed  the  shipping  articles. 

The  policy  of  the  act  is  most  obvious.  It  is  mani- 
festly to  prevent  any  alterations  of  shipping  articles, 
which  work  a  change  in  respect  to  the  rights  of  seamen. 
Accordingly  the  custom-house  copy  is  to  be  taken  as  the 
authentic  and  true  agreement,  and  variations  made  in 
a  different  handwriting  are  declared  by  the  law  pre- 
sumptively fraudulent;  and  accordingly,  before  they  can 
affect  the  rights  of  any  one,  must  be  satisfactorily  ex- 
plained to  the  Court 

This  law  has  relation  to  a  condition  of  the  papers 
wholly  different  from  that  presented  in  the  present 
case ;  to  changes  made  in  the  duplicate  articles  after 
the  certificate  has  been  given,  and  not  to  changes  before 
the  crew  list  is  filed.  The  10th  subdivision  of  the  sec- 
tion does  not  accordingly  apply  to  the  case.  "All 
interlineations,  erasures  or  writing  in  a  hand  different 
from  that  in  which  such  duplicates  were  originally 
made,  shall  be  deemed  fraudulent  alterations,  working 
no  change  in  such  papers,  unless  satisfactorily  ex- 
plained in  a  manner  consistent  with  innocent  purposes, 
and  the  provisions  of  law  which  guard  the  rights  of 
marmera"  (Act  of  Congress,  July  JO,  1840.)  The 
shipment  of  the  Ubellant  was  regularly  and  legally 
made,  and  the  duplicate  list  had  nothing  to  do  with 
that  transaction.  The  engagement  was  upon  the  ori- 
ginal articles,  from  which  this  duplicate  is  copied.  The 
libellant  could  not,  accordingly,  leave  the  service  of 


S4«  CASBB  IN  ADMIBALTT. 

tiie  Vessel  because  of  any  illegalify  committed  in  his 
shipment  The  lOtii  sabdivision  is  to  be  read  in  am- 
lection  witb  tiie  8th,  and  not  aa  operatang  nponthe 
contract  orighially  entered  into  in  port,  before  the 
shipping  articles  or  even  the  list  is  deposited  in  the 
cnstom-honse. 

My  opinion  is,  that  the  libellant  has  not  made  onf  a 
cdse  in  which  he  is  entitled  to  a  certificate  of  cause  for 
Admiralty  process,  and  his  application  for  an  attach- 
ment against  the  vessel  is  denied 

Burr  dk  Benedict^  for  libellant 

Joshua  Coit^  for  claimant 


The  Steakboat  Delaware. 

Ob  ft  motion  to  Atvir  oauM  why  an  ftttaokment  ahould  nol  iinto  ftgaimi  tbo 
pArtles  for  the  payment  of  ooits,  or  for  other  proper  relief,  the  remedy  is  to  be 
goremed  by  the  roles  of  the  Supreme  Coart  of  the  United  Stately  or  of  this 
OoQii»  if ^uiy  apply  to  it;  and  if  not»  then,  *<aeo(«ding  to  the  priiMiplei,  raiee 
and  nsaget  which  belong  to  Courts  of  Admiralty,  as  eontradistingQiahed  from 
Courts  of  common  law.* 

The  provisionsof  the  State  statutes,  or  the  deoiiions  of  the  Cotnts,  in  explanation 
or  enforeement  of  these  laws,  will  not  supply  a  rule  of  decision  in  this  Goort^ 
unless  such  regulations  are  adopted  by  rules  of  the  United  States  Courts. 

Under  the  rules  of  this  Court,  a  stipulation  for  costs  ineludes  a  consent 
that  eiEceation  shall  issue  against  aU  the  estate  of  the  iptac^m,  in  tm% 
the  stipulators  do  not  perform  their  engagementaL  An  order  or  decree  of  the 
Court  must  be  first  obtained  on  de&ult  of  the  stipulators.  That  right  to 
such  process  is  now  made  poettiye  and  eertaia  by  a  rule  of  the  Si^reme' Coart, 
so  fsr  as  concerns  goods  and  chattels,  and  the  arrest  of  the  person,  in  ease  the 
decree  is  not  satisfied. 

Die  party  is  entitled  to  either  altematiye  of  the  2l8t  rule.  Taking  oot  a^y^  in 
the  first  instance  without  snceese,  does  notpreyent  his  retorting  to  pcoeesi  of 
eopios  ad  mUU/acUmdum,  or  to  an  attachment  He  may  hare  relief  at  his 
option,  as  to  the  order  of  procesa 

QiMrA  Whether  the  arrest  of  stipulators,  imder  a  ea  so.  or  attaehment,  iatiifier 
the  decree!  also,  whether,  alter  a  ml  so.  executed,  the  <J^tfnnt|t  hm^  sta  ooi 
an  attachment  t 
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Tbe  StMmboftt  Delaware. 


W.  Q.  Morton^  for  the  claimants. 
8.  B.  Noble,  for  the  libellant 


On  the  attachment  of  the  vessel  at  the  suit  of  the  li- 
bellanty  a  stipulatioik  was  entered  into  by  him  and  Ed- 
ward R.  L'Amoreux,  according  to  the  course  of  this 
Court,  in  the  sum  of  two  hundred  and  fifty  dollai*s,  to 
secure  the  costs  of  suit,  if  decreed  against  ^e  libellant 

On  a  hearing  of  the  cause,  upon  the  merits,  on  the 
15th  day  of  April  last,  the  libel  was  dismissed,  and 
costs  to  be  taxed  were  adjudged  in  favor  of  the  claim- 
ant of  the  vessel. 

On  the  24th  day  of  October,  an  order  or  decree  was 
entered  requiring  the  above  stipulators  to  fulfil  their 
undertaking,  or  show  cause  on  a  day  assigned,  why 
execution  should  not  issue  against  the  estate,  real  and 
personal,  of  the  stipulators. 

On  the  4th  of  November^  a  final  decree  for  execu- 
tion was  made  and  entered,  and  execution  of  Jiert  facias 
or  venditioni  ea^onas  was  issued  the  18th  of  November, 
and  du|y  returned,  nulla  bona,  as  to  both  stipulators, 
on  the  2d  day  of  December. 

Mr.  Morton,  for  the  claimant,  thereupon,  moved  the 
Court,  upon  these  proceedings,  and  an  affidavit  that 
the  taxed  costs  had  been  demanded  of  the  stipulators, 
and  were  not  paid,  for  an  attachment  against  them,  to 
compel  payment  of  the  taxed  costs,  or  such  other  relief 
as  he  may  rightfully  have. 

Beits,  J. — ^It  is  to  be  remarked  that  L'Amoreux, 
one  of  the  stipulators,  was  merely  surety  in  the  stipu- 
lation, and  that  the  original  costs  are  not  taxed  or 
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decreed  eo  nomine  against  him,  otherwise  than  as  thej 
are  the  subject  of  the  condition  of  the  stipulation,  which 
the  decree  directs  to  be  fulfilled. 

The  remedy,  whatever  it  may  be,  under  the  decree 
upon  the  stipulation,  is  not  to  be  in  consonance  with 
the  statute  law  or  practice  of  the  State  Courts,  but  is  to 
be  governed  by  the  rules  of  the  Supreme  Court  of  the 
United  States,  or  of  this  Court,  if  any  apply  to  it,  and 
if  not,  then  "  according  to  the  principles,  rules  and 
usages  which  belong  to  Courts  of  Admiralty,  as  contra- 
distinguished from  Courts  of  common  law."  (Act  Mag 
8,  1792,  §  2 ;  2  Laws  U.  8.  300 ;  Mauro  v.  Almeida, 
10  Wheabon,  473.) 

The  provision  of  the  State  statute  giving  a  party  an 
attachment  to  obtain  the  payment  of  costs,  ordered  and 
adjudged  in  his  favor,  (2  Rev.  Stat.  441,  §  4 ;  8e8$. 
Laws  1840,  333,)  or  the  decisions  of  the  Courts  in  ex- 
planation or  enforcement  of  these  laws,  will  not  supply 
a  rule  of  decision  here,  without  those  regulations  are 
also  adopted  by  rule  of  the  federal  Courts. 

The  rules  of  the  Supreme  Court  were  in  force  when 
the  first  proceedings  were  taken  by  the  claimants  to 
enforce  the  payment  of  these  costs,  and  accordingly 
those  rules  are  to  be  looked  to  as  the  paramount  au- 
thority, controlling  the  whole  subject  matter. 

The  21st  rule  provides,  that  when  a  decree  is  for  the 
payment  of  money,  the  libellant  may  have,  at  his  elec- 
tion, an  attachment  to  compel  the  defendant  to  perform 
the  decree,  or  an  execution  against  the  property,  or 
for  want  thereof,  against  his  body.  In  all  other  cases 
the  decree  may  be  enforced  by  an  attachment  to  com- 
pel the  defendant  to  perform  it  (3  How.  R  Appear 
dix,  T.) 
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In  tkis  oaae  an  execntian  against  the  propertj  of  the 
stipulators  only  was  prayed  for  and  accorded,  and  it  ia 
nrged  in  their  behalf  that  the  electioa  of  that  process 
by  the  daimant  ccmdudes  him  from  nsing  any  fhrther 
or  other  form  of  remedy. 

This  proposition  cannot,  I  think,  be  maintaifijed.  As  a 
general  principle,  when  a  party  is  entitled  by  law  to  an  ' 
execution  against  the  property  and  person  of  a  debtor, 
the  suing  out,  in  the  first  instance,  one  against  the  j»x>- 
perty,  does  not  preclude  his  afterwards  resorting  to  a 
ea.  8(k  against  die  body ;  {Oleott  v.  £«%,  4  Johw.  K 
407 ;)  and  that  principle  is  distinctly  recognised  in  the 
act  of  Congress,  May  8,  1792,  §  2,  which  provides  that 
in  judgments  (in  any  proceedings  of  the  United  States 
Goorts)  where  different  kinds  of  execution  are  issuaUe 
in  succession,  a  co.  ^o.  being  one,  the  plaintiff  shall  have 
hiB  election  to  take  that  out,  in  the  first  instance.  (§  2, 
1  Laws  K  8.  300.)  According  to  the  practice  of 
this  Court,  a  decree  against  stipulators  for  breach  of 
dieir  undertaking  is  equivalent  to  a  judgmait  for  the 
amount  of  the  stipulation.  (Bett8*  Pr.  27.)  This  is 
substantially  the  coarse  of  the  English  Admiralty,  other 
than  that  lands  cannot,  in  that  manner,  be  made  sub* 
ject  to  Admiraltyprocess.  (2  Brovme  Oiv.  &  Adm.  98.) 
The  decree  in  this  case  was,  in  effect,  for  the  payment 
of  money ;  the  amount  to  be  ascertained  or  liquidated 
by  a  taxing  officer  of  the  Court  The  stipulators  thus 
became  charged  wiUi  the  debt  they  had  assumed  by  the 
stipulation.  The  amount  of  that  assumption  was  deter- 
Buned  by  the  taxation  of  costs.  The  recovery  is  not 
enforced  by  exertion  against  stipulators  upon  tax- 
ation alone.  That,  like  the  report  of  a  master  in  Chan- 
cery, settles  the  sum  to  be  paid,  and  then  a  specifio 
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order  or  decree  may  be  had  thereupon  against  the  stipu- 
lators.    {Did.  Court,  Rule  145.) 

Under  the  rules  of  the  District  Court,  the  stipular 
tion  includes  a  consent  that  execution  may  issue  against 
all  the  estate  of  the  stipulators ;  and  the  order  or  de- 
cree, upon  defSeiult  in  observing  the  engagement,  is 
Correspondent  with  it     {Dunlap  Pr.  ,147.) 

The  remedy  is  now  made  positive  and  certain,  with- 
out the  consent  of  the  stipulators,  in  respect  to  libel- 
lants,  on  all  decrees  for  the  payment  of  money,  by  the 
rule  of  the  Supreme  Court,  so  far  as  respects  goods  and 
chattels,  and  is  also  extended  to  the  arrest  of  the  per- 
son, in  case  goods  or  chattels  are  not  found  to  satisfy 
the  decree ;  {BuU  21 ;)  and  by  the  same  rule  a  direct 
proceeding,  by  attachment  of  the  person,  is  authorized 
in  all  other  cases. 

Either,  then,  the  claimant  might  proceed  upon  (he 
consent^  and  take  out  execution  against  chattels  and 
lands  of  the  stipulators,  or  he  is  entitled,  by  the  rules 
of  the  Supreme  Court,  absolutely  to  an  attachment.  A 
parity  of  reason  would  give  him  equally  the  process  of 
execution  against  the  body,  in  case  there  are  not  suffi- 
cient goods  and  chattels  found  to  satisfy  his  decree,  as 
a  peremptory  attachment  is  a  higher  order  of  process 
than  a  (xxpiaa  ad  aatisfaciendwm.  He  takes,  with  his 
decree,  the  right  to  all  the  remedies  supplied  by  the 
law ;  the^rules  of  the  District  Court  cannot  restrict  the 
remedy  furnished  by  the  rules  of  the  Supreme  Court ; 
nor  because  he  has  unsuccessfully  sought  satisfaction 
of  his  decree,  conformably  to  the  course  of  practice  of 
the  District  Court,  can  that  Court  withhold  from  him 
any  fhrther  or  more  efficient  process  provided  for  the 
case  by  the  Supreme  Court 
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I  hold)  then,  that  the  claimant  is  entitled  to  execaticm 
against  the  bodies  of  the  parties  charged  by  the  decree ; 
and  his  haying  previouslj  taken  out  an  ineffectual  one 
against  the  property,  does  not  prevent  his  resort  to 
this  also. 

But  as  the  ccl  so.  could  have  been  embodied  with 
iheJLfa.^  and  properly  should  have  been  so  issued,  the 
stipulators  are  not  to  be  charged  with  the  additional 
costs  of  taking  it  out  as  a  distinct  writ,  if  it  is  now 
elected,  nor  of  this  application  to  the  Courts  which 
was  not  necessary  to  authorize  it 

I  do  not  now  touch  the  question,  whether  the  rule 
of  the  Supreme  Courts  authorizing  a  captaa  ad  satisfoh 
ciendum  upon  a  judgment  or  decree  for  the  pa3rment 
of  money,  may  stand  in  conflict  with  the  act  of  Con- 
gress of  February  28,  1839,  abolishing  imprisonment 
for  debt  That  question  may  arise  and  require  a  care- 
ful consideration  and  decision  in  case  the  claimant  sues 
out  a  otL  M.,  and  the  stipulators  are  imprisoned  under  it 

The  party  is  entitled  to  either  alternative  of  the  2l8t 
rule ;  and  as  taking  out  a  JL  fa.  in  the  first  instance, 
without  effect,  does  not  prevent  his  having  afterwards 
the  more  stringent  process  of  a  capias  ad  saiisfadm' 
dum^  so,  also,  he  may  avail  himself  of  the  still  more 
coercive  provision  of  the  rule,  and  take  out  an  attach- 
ment 

The  true  construction  of  the  rule  is  not,  in  my  judg- 
ment, that  the  privilege  of  election  given  by  it  confines 
the  party  to  the  remedy  he  first  adopts;  but  whai 
he  has  bona  fide  tried  without  effect  one,  he  stall 
may  resort  to  other  alternatives,  especially  when  his 
dection  was  not  against  the  body  of  the  party  but 
against  his  property. 
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It  18  not  necessary  to  decide  hete^  nor  do  I  tod&n  to 
touch  on  that  point,  whether  an  arrest  Of  n  p^tfty  on 
a  m.  M.  or  attachment  shall  be  deemed  a  eatii^tion 
irf  the  decree,  so  as  to  preclude  the  after  use  of  a  jl 
yh.  /  nor  whether,  after  having  arrested  the  stipulated 
on  a  eapias  ad  sati^actendumy  the  claimant  may  resort 
to  an  attachment 

He  will  elect  his  remedy  at  his  own  hazard.  No 
eoBts  are  ordered  on  this  application  to  either  party* 


The  Steamboat  Nabragansett. 

If  ftrteAmer  irroDgfally  pkwed  h«rMlf  in  th«  trtok  of  aBotlnr  tmmI,  and  !ft 
mmk  iirtvBMltiieet  ••  «Ilinr6d  ttie  oUmt  no  Atom  of  sroidiDg  m  < 
th«  former  is  answarable  for  all  the  danuiget  whioh  migU  haye  been  < 
•ioned  by  her  ruiining  into  the  other. 

fi  MM  of  eoUkioa,  tho  party  injored  !•  eaWed  U  Me*y«r  Iha  aetaal  diiDiagii 
awtained,  but  cannot  elaim  euoh  at  are  merelj  ooaeeqnentiaL 

If  a  steamer  and  sailing  yessel  are  approaching  each  other  in  such  directions 
that  a  oollisioB  may  be  reasonably  apprehended,  it  u  the  daty  of  the  steamer 
to  take  preper  praoatttioBs  for  avoiding  iie  foilkg  vitMl,  partmUriy  ao  If 
the  latter  be  dose-hanled  on  a  wind. 

Ta  deteimining  the  merits  in  a  case  of  collision,  the  Conit  will  look  chiefly  to 
4^  iMti  fai  proo<;  and  irffl  pay  but  dighlattentioa  to  the  opinions  and  hypo- 
theses of  witncMCi^  espeaially  those  of  each  diip*s  oompany,  in  respect  to  the 
acts  of  the  other. 

Wk^essis  «poa  a  tesscl  in  motion,  lookhig  at  another  also  in  motion,  cannot  de- 
termine by  the  eye,  uiaided  otherwise,  with  reliable  exactness,  either  bar 
oonrse,  distance  or  speed. 

riaai  and  diagrams,  intended  to  exhibit  the  courses,  bearings  and  distances  of  two 
tMsb  aK>nNMhlig  «aeh  otber,  im  of  no  Tahu  aa  eWdenee,  when  ftttowd 
merely  npoo  the  eoi^ture  ot  opinion  of  witaeeies  as  to  the  spaod»  rebitive 
bearing  and  distances  of  the  yessels. 

ttiaotMl  damages  OBsti^nod  by  a  collision  at  aea  are  to  be  paid  by  the  iaalty 
Vassal,  both  in  resposi  to  ahq»  a^  eaiga 

The  colliding  yessel  is  not  exonerated  from  foil  damages,  because  after  the  wfoik 
a  portion  of  the  cargo  was  injured  or  lost  through  the  eflK>rUof  a  third  rea- 
ael  to  laTa  it 
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Bma,  J. — Tim  w$b  a  case  of  ooUigkm.  The  doop 
Corinthiaa,  proceeding  fromNew-Bedford  toNeir-Tork, 
9Ad  the  steunboat  Namgaiiaett,  going  in  an  opposite 
direction,  up  the  Sonnd,  came  in  collision  on  the  night 
of  January  8^  1846,  in  the  middle  of  Long  Laland  Sound, 
alxHit  opposite  the  harbor  of  Southport,  on  the  Con- 
necticut shore,  in  consequence  of  which  the  sloop  irua 
almost  immediately  sunk. 

This  action  seeks  to  recover  the  damages  incoErrad 
thereby,  with  the  expense  of  subsequently  raising  and 
saving  the  vessel^  and  also  the  damages  and  loss  sus- 
tained by  her  cargo. 

By  the  pleadings,  each  party  exonerates  himself  and 
imputes  all  the  &ult  to  Uie  oUier ;  and  the  testimony, 
by  persons  on  the  respective  vessels,  and  concerned  in 
their  management,  is  in  direct  opposition,  in  req^ct 
to  the  acts  of  tiie  vessels  and  the  cause  of  the  disaster. 
Their  testimcmy,  however,  generaUy  consists  more  in 
eriticLuns  on  the  doings  on  the  opposite  vessel,  than  a 
dear  statement  of  their  own  acts. 

The  opinions  and  inferences  of  witnesses  on  a  vessel 
under  way,  in  relation  to  the  manoeuvres  of  another, 
also  in  motion,  afford  no  satisfactory  or  reliable  evi- 
dence of  the  actual  &cts  of  the  transaction. 

This  is  especially  so,  if  the  occurrence  be  in  the  night, 
and  the  observations  are  made  when  the  two  are  closely 
api»roximating  each  other.  C!ourts  accordingly,  in  thk 
class  of  controversies,  look  most  sedulously  to  the  ftots 
sworn  to,  independent  of  the  judgment  of  witnesses, 
and  in  that  aspect  the  knowledge  of  the  witness  is 
usually  confined  to  what  was  done,  oirdered,  c^  at* 
tempted  to  be  done  on  his  particular  ship.  It  is  out  of 
the  disaccord  and  clashing  of  these  statements  with  tiie 
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result,  rather  than  the  jarring  opinions  of  the  respective 
witnesses,  that  the  Court  must  determine  irhere  the 
fiMdt  lay.  Twenty  witnesses  were  examined,  at  large, 
between  the  parties  on  the  hearing,  and  taking  in  view 
the  pleadings  in  the  case,  and  giving  credit  to  the  testi- 
mony of  the  master  and  mate  of  the  sloop,  and  the  two 
pilots  and  wheelsman  on  board  the  steamer,  in  their 
statements  of  any  act  done  by  them  on  board  their  re- 
spective vesseki,  I  find  the  facts  touching  the  collision 
oi  the  vessels  to  be  these : 

That  the  wind  was  west  by  north,  light  and  dying 
away- 

That  the  sloop  was  deep  loaded,  and  standing  on  a 
course  about  southwest  by  the  compass,  holding  as  close 
to  the  wind  a^  she  could  lay,  and  was  making  about 
three  knots  the  hour. 

The  steamboat  was  steering  east  northeast,  proceed- 
ing at  the  rate  of  about  ten  miles  the  hour. 

She  had  lights  set  in  her  bows  and  aloft,  and  was 
first  seen  firom  the  sloop  twenty  or  thirty  minutes  before 
the  collision,  and  was  then  supposed  to  be  eight  or  ten 
miles  off. 

The  sloop  set  a  light  in  her  rigging,  which  was  seen 
firom  the  steamboat  one  or  two  miles  distance. 

The  sloop  held  her  course  without  deviation  to  the 
instant  the  collision  was  seen  to  be  inevitable,  and  then 
her  helm  was  thrown  hard  a  starboard,  but  not  in  time 
to  make  any  change  in  her  direction  perceptible  to 
those  on  board. 

The  steamboat,  when  the  light  of  the  sloop  was  de- 
scried, bore  off  one  point  south.  The  sloop,  when  next 
noticed  by  her,  appeared  to  be  coming  head  on  to  the 
steamer,  and  in  the  act  of  striking  her  at  right  angles. 
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The  wheel  of  the  latter  was  instantly  jammed  over,  by 
two  men,  with  a  view  to  wear  her  oflF,  the  vessels  com- 
ing together  nearly  at  the  instant,  and  before  the  steam, 
boat  had  yielded  to  her  helm  to  any  serviceable  ex. 
tent 

This  statement  of  facts,  if  the  case  is  to  rest  on  them, 
wonld  clearly  prove  the  steamboat  in  fault  It  was 
first  her  duty  to  take  timely  means  to  avoid  the  sailing 
vessel,  and  not  press  upon  her  so  as  to  put  her  in 
jeopardy  or  alarm.  {The  Shannon^  2  Hogg.  279 ;  The 
Perth^  3  ffagg.  414.)  And,  moreover,  according  to  all 
the  authorities,  and  upon  the  reason  of  the  subject 
matter,  the  sloop  could  rightfully  rely  upon  the  steamer 
using  due  precaution  to  avoid  her,  and  adhere  to  her 
course,  particularly  she  being  close-hauled  upon  the 
wind,  and  it  would  be  incumbent  on  the  steamer  to 
adopt  the  measures  which  would  leave  her  secure. 
(Start/  an  Batlmenta,  §§  608,  609,  611 ;  5  Bab.  346 ; 
The  Thames,  2  JDods.  83 ;  The  Woodrap  Sima,  3  Hagg. 
321 ;  The  Jupiter,  lb.  316 ;  The  Chester,  1  Bab.  131 ; 
The  Diana,  lb.  182 ;  The  Harriette,  7  Lou.  B.  222.) 
The  officers  of  the  steamer  seemed  aware  of  the  obliga- 
tion, and  attempt,  in  their  evidence,  to  clear  themselves 
of  blameable  conduct  in  their  approach  upon  the  sloop 
and  the  collision.  Her  pilots  and  wheelsman  testify  that 
the  sloop,  four  or  five  minutes  previous  to  reaching  the 
steamer,  changed  her  course,  keeping  off  to  the  south, 
seeing  which,  the  wheelsman  says,  two  minutes  before 
the  blow  was  received,  the  pilot  had  seized  hold  of  the 
wheel,  and  ordered  it  shoved  hard  a  poil;,  the  sloop 
having  gone  off  full  to  the  south. 

Both  these  witnesses  testify  that  the  doop,  when  they 
fiiBt  discovered  her,  was  off  north  from  them,  two 
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points  on  the  weather  boW|  Bteering  aouthwest,  or 
west  southwest  It  is  proved  that  the  bowsprit  of  the 
sloop,  in  the  act  of  collision,  crossed  the  deck  of  the 
steamboat  nearly  at  right  angles  at  the  afterpart  of  the 
forward  gangway. 

The  latter  fact,  it  is  contended,  corroborates  the  evi- 
dence of  the  witnesses  that  the  sloop  had  changed  her 
iMHirse,  and  they  allege  that  this  wrongful  manceiuvre 
oaused  tiie  collision. 

The  witnesses  on  the  other  side  represent  the  steam,* 
boat  to  have  Come  upon  the  starboard  quarter  of  the 
sloop,  nearly  stem  on,  and  then  as  she  passed  by,  in 
olearing  her,  pressed  her  round,  bearing  against  the 
bowiqunt,  and  wrenching  it  out  of  its  bed  and  fastening^ 

The  shipwright  who  repaired  the  sloop  supported 
this  version  of  the  transaction,  judging  it  must  be 
so,  from  the  appearance  and  place  of  the  wound  oa 
the  sloop,  and  the  condition  of  the  bow^rit  and  its 
fiistenings. 

But  the  shipwright  and  others,  who  examined  the 
steamboat  the  day  after  the  collision,  testify  that  they 
could  discover  no  mark  on  her  stem,  not  even  the  rub* 
bingof  its  paint,  and,  in  their  opinion,  the  injuries  could 
not  have  been  inflicted  by  the  striking  of  her  stem 
against  ihe  sloop ;  but  in  their  judgment  the  injury 
resulted  in  part  from  her  lifting  the  bowsprit  of  the 
sloop  out  of  it  place,  and  chiefly  by  the  wheels  of  tiie 
steamer  breaking  the  timbers  and  beating  in  the  star* 
board  quarter  of  the  sloop,  as  the  two  vessels  hung 
alongside,  Md  were  separating  from  each  other,  the 
steamboat  being  high  enough  out  of  water,  and  hav- 
ii^  been  k^t  under  full  way  until  ^fter  the  separa- 
tioQ  c^  the  twa 
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It  does  not  ai^>ear  to  me,  howev^,  that  the  bearing 
of  these  &ct8  aathoiiaea  the  condnaion  that  the  flloop 
had  previously  varied  her  course,  or  even  if^  at  the  in- 
stant, the  movenient  of  her  rudder  had  slightij  altered 
it^  that  fi^e  thereby  became  answerable  for  the  cdlisioa 

Various  diagrams  have  been  exhibited^  andecMnputa- 
tions  of  bearings  and  distances  been  made  to  demonstrate 
that  the  vessels  could  not  have  been  brought  in  contaet 
und^  their  relative  speed  and  bearings^  if^  accordiiig 
to  the  rule  of  evidence,  greatest  credit  is  givoa  to  the 
outnumbering  witnesses  on  the  side  of  the  daimaati^ 
in  those  particulars,  in  which  the  two  dassea  differ. 

I  confess  I  place  slender  confidence  in  this  descrip- 
tion oi  proof.  The  inferences  fix>m  it  depend  wholly 
on  the  accuracy  of  the  elements  on  which  the  computa- 
tion is  made,  and  a  mis-estimate  in  trivial  particulars  of 
(he  courses,  or  distances,  or  speed  of  the  two  vesselfl, 
would  take  away  all  value  from  the  hypotheses  and 
conclusions  upon  which  the  plans  are  based. 

For  instance,  no  confident  reliance  can  be  placed  on 
the  conjecture  in  tiiis  case,  that  the  sloop  was  two  points 
on  the  weather  bow  of  the  steamer,  and  <me  and  a  half 
miles  off,  when  first  descried  from  her.  It  was  in  the 
night,  the  bearings  were  not  taken  by  compass^  and 
no  other  examination  was  made  than  merdly  a  glance 
at  the  sloop.  These  considerations  would  prevent 
the  evidence  having  any  important  effect,  however 
intelligent  and  confident  tiie  witnesses  might  be.  The 
main  witnesses,  in  this  instance,  do  not  concur  in  the 
cardinid  fact&  The  pilot  inferred  the  sloop  was  one 
distance,  and  the  wheelsman^  observing  her  at  the  sama 
moment,  judged  she  was  a  greater  one,  the  two  difte^ 
ing  from  a  half  to  a  mile. 
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In  exhibiting  the  positions  of  the  vessels,  on  a  diart  or 
diagram,  those  variations  necessarily  destroy-  all  certainty 
in  &e  calculations  and  conclusions  attempted  to  be  found- 
ed upon  them..  It  is  fer  more  satisfactory  to  reject  these 
surmises  and  conjectures,  and  resort  to  the  facts  inpro<^ 
to  ascertain  with  which  parly,  if  either,  the  fistult  rests. 

In  my  judgment  the  fkcts  show  a  want  of  due 
precaution  and  proper  management  on  the  part  of 
the  steamer  on  this  occasion.  The  pilot  was  awarfe 
the  sloop  was  approaching  him  on  a  fresh  wind,  at  a 
rate  which,  coupled  with  his  speed  and  their  short 
distance,  either  one  or  two  miles  apart,  must  bring  the 
two  vessels  across  the  same  line  almost  instantaneously, 
for,  on  his  lowest  estimate,  they  were  approaching  at 
a  conjoined  speed  of  a  mile  in  from  two  to  four  min- 
utea  These  facts  demanded  of  him  the  utmost  vigi- 
lance and  alertness^  and  he  was  inexcusable  in  not 
instantly  taking  such  course  as  would  place  both 
vessels  out  of  danger.  So,  also,  it  is  clear,  upon  the 
testimony  of  the  experienced  nautical  experts.  Cap- 
tains Thayer  and  Comstock,  examined  by  the  claimant, 
that  it  was  the  duty  of  the  pilot,  in  the  position  of  the 
two  vessels,  to  have  gone  north  of  the  sloop,  or  to 
have  borne  off  more  than  one  point,  if  intending  to 
pass  south  of  her.  This  should  have  been  maidfest 
to  him,  for  on  his  own  testimony,  the  bearing  of  the 
two  was  such  that  if  the  steamer  had  not  changed 
her  course,  she  must  have  come  upon  the  sloop  head 
on,  and  run  her  directly  under.  He  regards  it  a  happy 
movement  that  he  swung  off  the  steamer  one  point 
or  more,  thereby  rescuing  the  sloop  from  certain 
destruction  by  a  direct  blow. 
But  the  proof  is  dear  that  the  sloop  had  made  no 
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ehaoge  of  her  course  when  the  steamer  bore  off  Her 
pilot  misapprehended  the  relative  position  of  the  two 
mitil  nearly  in  the  act  of  striking.  Instead  of  passing 
her  half  a  mile  to  the  south,  as  he  supposed  he  should 
do,  by  beaming  oflF  one  point,  his  course,  until  that  al- 
teration, must  have  been  directly  on  her,  and  the  only 
effect  probably  produced  by  the  change  he  made  was 
to  convert  a  perpendicular  blow  into  one  slightiy 
glancing  or  oblique. 

The  steamer,  then,  taking  a  direction  east  by  north, 
and  the  sloop  holding  about  southwest,  would,  as  her 
stem  passed  the  sloop,  bring  her  beam  nektlj  at  right 
angles  with  the  bow  of  the  sloop,  so  that  the  bowsprit 
of  the  latter  might  crcMSS  the  deck,  as  asserted  by  the 
witnesses  who  traced  the  mark.  They  do  not  state  it 
to  have  been  exactly  at  right  angles  to  the  steamer's 
aide,  but  rather  oblique  towards  her  stem. 

Be  the  angle  of  contact  what  it  may,  I  do  not  accede 
to  the  argument  of  the  claimant's  counsel  that  its  direc- 
tion is  a  demonstration  that  the  sloop  must  have  been 
heading  south,  or  that  her  movement  was  the  cause  of 
ihe  collision. 

Had  she  been  at  anchor,  the  drift  and  headway  of 
the  steamer  passing  under  her  bowsprit,  might  have  pro- 
duced a  collision  exhibiting  the  same  external  marks» 
though  probably  with  less  disastrous  consequences. 

Nor  is  it  of  any  importance  in  respect  to  the  rights 
and  liabilities  of  the  two  vessels,  whether  the  sloop 
came  into  the  steamer,  or  the  latter  ran  upon  die 
former.  . 

The  steamer  had  wrongfully  placed  herself  in  the 
sloop's  track,  under  circumstances  leaving  the  latter  no 
means  of  avoiding  her.    A  collision,  thus  occasioned, 
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woold  subject  the  steamer  and  owners  to  the  saaw 
raBponBibiUties  as  if  the  damage  had  been  girea  by  h&p 
mnning  npoa  the  sloop. 

I  do  not  think  it  importsmt  to  discuss  the  differencea 
between  witnesses  as  to  which  vessel  was  to  the  north 
of  the  other  when  ihej  came  in  sight,  or  what  their 
actual  bearing  might  be  to  each  other's  bow&  I  put 
the  case  essentiallj  upon  this,  that  the  steamboat  did 
not  taike  due  precautionary  measures  to  avoid  the  doap 
after  it  was  ascertained  the  two  vessels  were  running 
on  courses  which  must  bring  them  speedily  across  each 
other's  track.  In  the  night  time,  and  in  the  uncertain^ 
as  to  the  velocity  and  proximity  of  the  vessels,  the  duty 
of  the  steamboat  was  to  go  astern  of  the  sloop,  and  not 
attempt  to  run  under  her  bows ;  and  though  her  pilot 
acted  under  the  persua^on  he  could  do  it  safely,  and 
leave  large  room  to  the  sloop  to  pass,  the  steamer  most 
take  the  responsibility  of  the  error  in  judgment,  par- 
ticularly as  the  claimants  are  unable  to  prove  the  sloop 
guilty  of  any  fault  contributing  to  the  collision. 

Oaptain  Comstock  was  called  to  prove  that  the  mate 
of  the  sloop  gave  a  statement  of  the  occurrence,  immer 
diately  after  the  collision,  in  which  he  admitted  the 
sloop  had  changed  her  course,  and  payed  oflf  her  sheet, 
and  that  the  two  vessels  came  together  at  right  angles, 
the  bowsprit  of  the  sloop  running  into  the  steamer's 
beam. 

The  testimony  is  adverted  to  now  only  in  elucidatioB 
of  the  justness  of  the  rule  which  enjoins  the  strictest 
caution  in  acting  upon  proof  of  declarations  or  admiflk 
sions  of  parties  or  witnesses;  for  although  Oaptain 
Comstock  thus  makes  the  testimony  given  by  the  mate, 
before  a  commissioner,  stand  in  open  contradiction  with 
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tiiat  declaration,  jet  it  is  palpable  t&at  Oaptain  Com* 
stock  is  mistaken  in  his  recollection,  and  that  some 
other  impression  on  his  mind  has  been  substituted  for 
what  he  heard  from  the  mate. 

He  was  employed  to  attend  the  examination  of  Hie 
mate  before  a  commissioner,  and  was,  at  the  time  of  th^ 
conversation,  travelling  in  company  with  him,  for  that 
purpose,  and  says  he  paid  very  particular  attention  to 
the  whole  of  his  deposition,  taken  inmiediately  after 
those  admissions ;  that  the  mate  was  a  very  intelligent 
man,  and  seemed  honest  and  candid,  and  Uiat  what  he 
stated  upon  that  examination  corresponded  exactly  with 
the  declarations  he  had  so  made  to  the  witnesa 

The  impressions  he  then  received,  and  under  such 
circumstances,  would  be  much  more  to  be  depended  on 
than  those  collected  from  his  memory  a  year  after  the 
event,  and  without  association  with  a  written  record,  to 
test  the  accuracy  of  his  remembrance ;  and  instead  of 
operating  as  an  impeachment  of  the  mate's  testimony, 
amounts  to  a  strong  confirmation  of  its  truth. 

The  libellants  are  entitled  to  recover  their  actual 
damages  incurred  by  the  act  of  the  steamboat,  but  they 
cannot  claim  damages  that  are  remote  and  merely  ccm- 
sequential 

The  collision  caused  the  vessel  and  her  cargo  to  sink, 
and  had  they  been  thus  wholly  lost,,  the  damages  would 
have  been  the  value  of  the  two.  {Iron  DuJce^  9  Jurieft, 
476.)  In  so  far  as  the  libellants  have  succeeded  in 
rescuing  either,  to  that  extent  the  liability  of  the  re* 
spondents  is  reduced  or  discharged. 

Hiere  can  be  no  difficulty,  under  the  rule,  in  adjust- 
ing the  damages  incurred  by  the  ^oop  itsdf ;  she  is  to 
be  replaced  at  the  expense  of  the  respondents  sub^an- 
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tiaHj  in  the  condition  she  was  when  injured,  and  the 
cost  of  her  reparation  will  ordinarily  measure  with  rea- 
sonable certainty,  the  amount  of  damage.  The  same 
principle  applies  to  the  cargo.  That  portion  lost  by 
the  collision  must  be  paid  for  at  its  fair  value,  and  that 
rescued  is  to  be  deducted  at  its  value  as  saved  (includ- 
ing expenses  of  saving)  from  the  amount  estimated  as 
a  total  loss.  In  other  words,  the  libellants  take  the 
cargo  rescued  at  its  net  value,  and  recover  damages 
commensurate  to  that  not  restored. 

A  question  is  raised  in  respect  to  the  liability  of  the 
steamer  for  part  of  the  cargo  on  deck,  which  was  de- 
teriorated or  lost,  by  the  capsizing  of  the  sloop  in  an 
endeavor  made  to  tow  her  into  port  by  the  steamer 
Eureka.  It  is  alleged  that  the  unskilful  and  impro{>er 
manner  of  conducting  the  salvage  caused  the  loss,  and 
that  accordingly  it  was  only  consequential  to  the  col- 
lision ;  or  if  the  deterioration  or  actual  loss  is  chargeable 
against  the  steamer,  she  is  not  liable  for  the  expenses 
incurred  in  recovering  that  part  of  the  cargo  lost 
overboard  on  such  attempt  to  save  the  sloop. 

I  perceive  no  reason  for  a  distinction  in  this  respect, 
in  favor  of  the  steamer.  If  the  Eureka  had  committed 
an  act  of  trespass,  or  wilful  wrong,  it  might  be  differ- 
ent. But  she  found  the  vessel  under  water,  apparently 
abandoned,  and  applied  those  measures  in  her  aid 
which  seemed  best  calculated  to  afford  relief.  A  haw- 
ser was  carried  out  to  her  from  the  steamer,  and  efforts 
were  then  made  to  tow  her  into  a  harbor.  The  cargo 
had  so  shifted,  however,  as  to  render  the  sloop  inna- 
vigable ;  after  moving  her  a  short  distance,  and  finding 
she  was  careening,  the  hawser  was  cut,  and  the  sloop 
remained  under  water,  most  of  her  deck  load  having 
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in  the  operation,  gone  overboard  I  do  not  think  a 
fruitless  effort  to  save  the  wreck,  made  in  good  faith, 
and  so  &r  as  appears  with  good  judgment,  though 
leading,  hj  its  £ulure,  perhaps  to  additional  expense 
and  loss  to  the  wreck  or  cargo,  can  be  regarded  as 
wrongfully  causing  such  damage,  and  thus  exonerating 
the  steamer  from  it  The  mode  of  saving  the  vessel 
and  cargo  ultimately  adopted  was  doubtiess  tiie  most 
efficacious  and  judicious,  but  in  the  absence  of  the 
means  afterwards  obtained  and  applied,  it  could  not  be 
blameable  to  try  any  other  at  command  which  afforded 
a  reasonable  promise  of  success. 

In  the  then  condition  of  vessel  and  cargo,  those  efforts 
were  all  apparently  for  the  interests  of  the  claimants, 
they  being  liable,  in  the  first  instance,  for  the  entire 
vahie  of  both,  their  loss  would  be  diminished  in  pro- 
portion to  the  amount  of  the  property  saved. 

Efforts  directed  alone  to  the  saving  of  the  wreck, 
although  resulting  disadvantageous  y  and  imposing  en- 
hanced expense  in  its  final  rescue,  do  not  change  the 
nature  of  the  injury,  and  substitute  a  new  cause  and 
liability  in  place  of  the  colliding  ship. 

I  shall,  accordingly,  decree  for  the  libellants,  to  the 
amount  of  the  injury  done  the  sloop,  the  value  of  the 
property  lost,  and  the  expenses  and  disbursements  ne- 
cessarily incurred  in  the  salvage  of  that  which  was 
preserved. 

The  particulars  will  be  more  convenientiy  ascertained 
by  a  conmiissioner,  and  I  shall  order  a  reference  for 
that  purpose. 

Moore  &  Sduene^  for  libeUanta 
BuUer  d  Ev(xi%  for  claimant 
Vol.  n.  17 
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A  tmmI,  although  towed  by  *  fteftmboiit,  if  ihe  has  the  loll  oontrolof  hor  owm 
moyements,  will  be  liable  for  any  damage  inflicted  by  her  coming  in  contact 
with  another  veaseL 

The  master  and  ownen  of  a  ehip,  towed  by  a  steamer,  will  be  anawerable  for 
damage  oocanoned  by  a  collision  with  another  yetsel,  unless  they  nae  all 
possible  skill  and  care  to  prevent  it 

A  Tcssel  coming  in  collision  with  another  Tcssel  is  prima  faeie  liable  for  the 
damage,  and  the  rule  is  not  yaried,  whether  her  motiye  power  is  thecdd  and 
ordinary  method,  or  is  supplied  in  some  noyel  manner. 

Third  parties,  receiyiog  an  injury  by  collision,  can  rarely  be  required  to  lay  the 
respoBsiUlity  to  any  other  agency  than  that  which  was  the  proximate  eaosa 

If  a  yeasel  is  run  upon  by  another  under  way,  the  latter  must  be  answera- 
ble for  the  wrong,  unless  she  can  prove  the  occurrence  to  be  the  result  of 
inevitable  accident,  or  without  fault  on  her  side. 

A  tog  will  not  be  responsible  for  damages  done  by  veesels  in  her  tow,  wheUier 
they  be  lashed  alongside  or  drawn  by  hawsers,  except  it  be  proved  that  the 
injury  was  owing  to  want  of  care  or  skill  in  the  tug,  in  performing  the 
dntiea  belonging  to  her. 

The  analogy  of  principal  and  agent  does  not  apply  to  this  description  of  busi- 
nesa  The  tug,  in  executing  the  employment  for  which  she  is  engaged,  acts 
independently  of  all  authority  or  direction  of  the  tow,  while  the  tow  was,  in 
<his  ease,  master  of  her  own  movement,  and  so  answerable  for  them. 

Bbtts,  J. — This  cause  was  instituted  for  the  recovery 
of  damages,  occasioned  by  a  collision,  and  the  particu- 
lar feature  of  importance  in  the  case  is,  the  question  of 
the  liability  of  a  tug,  employed  in  her  customary  busi- 
ness, for  injuries  caused  by  the  towed  vessel  coming  in 
collision  with  a  vessel  at  anchor. 

In  October,  1845,  a  canal  boat,  loaded  with  coal  from 
iPhiladelphia,  was  taken  in  tow  by  the  tug  Express,  at 
one  of  the  North  River  piers,  to  be  hauled  round  to  the 
East  River,  and  there  united  with  other  boats,  and,  to- 
gether with  them,  to  be  towed  by  the  tug  to  Albany 
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or  Troy.  The  tug  was  at  the  time  publicly  engaged 
in  that  line  of  business. 

The  master  of  the  tow  desired  to  be  lashed  along- 
side the  tug,  because  his  boat  steered  badly,  but  the 
master  of  the  tug  declined  giving  her  that  position,  and 
threw  out  a  hawser  from  his  stem,  fifty  &tfaoms  in 
length,  which  was  attached  to  the  bow  of  the  canal 
boat,  and  she  was  taken  in  tow  in  that  manner. 

Much  testimony  was  given  to  the  point  whether  that 
was  a  judicious  and  safe  method  of  towing  in  this  har- 
bor. The  plain  weight  of  evidence  proves  that  to  be 
the  usual  and  safe  course  of  the  business,  in  hauling 
loaded  crafts  of  the  sijse  of  the  tow  about  the  harbor, 
the  tow  fastened  in  that  manner,  being  easily  managed 
by  her  own  helm,  so  as  to  protect  herself  and  other 
vessels  she  may  meet  or  pass.  The  tug  was  worked  at 
her  lowest  speed,  and  such  as  was  proved  to  be  pru- 
dent and  proper  at  the  time  and  place,  and  which  af- 
forded the  tow  full  opportunity  and  means  of  safe  and 
easy  navigation. 

Below  Castle  Garden  and  near  Whitehall  pier,  the 
tug  passed  between  the  shore  and  the  yacht  Mist, 
owned  by  the  libellant,  lying  at  anchor,  and  80  to  100 
feet  from  her.  At  that  point,  the  tow  took  a  sheer  out 
into  the  river.  Ten  or  fifteen  fathoms  additional  line  was 
payed  out  to  her  from  the  tug  to  give  her  free  steer- 
age. She  did  not  recover  her  track,  but  struck  the 
yacht  abaft  her  fi)rward  chains,  stove  in  her  plank 
and  some  timbers,  and  caused  very  serious  damage  to 
her. 

The  testimony  in  the  case  is  exceedingly  difiuse,  and 
not  wholly  reconcilable.  The  above  facts  are,  in  my 
opinion^  the  fiur  results,  and  present  the  essential  points 
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to  be  decidecL  There  is  no  question  that  the  yacht 
was  properly  anchored  and  attended  to,  and  that  no 
&iilt  was  committed  on  her  part,  any  way  conducing 
to  the  disaster. 

She  is  accordingly  entitled  to  indemnity  for  the  in- 
juries she  sustained  from  the  party  inflicting  tiiem, 
unless  he  cui  discharge  himself  of  all  blame  also. 

The  libellant  contends,  that  tiie  tug  having  supplied 
the  motive  power,  and  thereby  forced  the  tow  against 
the  yacht,  she  is  to  be  regarded  the  direct  cause  of 
tiie  injury ;  that  the  vessel  in  tow  is  only  a  prolongation 
of  the  tug,  and  the  latter  is  accordingly  liable  for  the 
acts  of  the  tow  whilst  under  way,  the  same  as  for  her 
owa 

K  this  proposition  cannot  be  maintained,  the  libellant 
insists  the  tug  was  guilty  of  misconduct  and  negligence 
at  the  time,  in  her  own  movements,  and  tiiereby  caused 
tiie  collision  and  injuries  received  by  the  yacht 

The  transportation  of  property  and  persons,  by  aid 
of  steam  tugs,  has,  within  a  few  years,  become  an  im- 
portant branch  of  navigation  in  this  harbor  and  the 
waters  connected  with  it  In  other  sections  of  the 
country  it  is  also  a  business  of  great  magnitude,  and 
vessels  of  all  dimensions  are  employed  in  its  prose- 
cution. 

Spraul  V.  ffemmingway^  was  an  action  at  law  against 
the  owner  of  a  vessel  towed  by  a  steamer  with  a 
cable  run  out  from  the  stem,  for  damages  caused  by  a 
collision  witii  the  tow.  The  jury  found  that  the  col- 
lision was  caused  by  the  negligence,  unskilfiilness  or 
misconduct  of  those  who  had  charge  of  the  steamer, 
(14  Pickering,  1,)  and  the  Court  decided  that  the 
owner  of  the  vessel  towed  was  not,  therefore,  liable  for 
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the  injuij.  The  Court,  in  rendering  its  dedsion  cm  ike 
verdict,  assmne  principles  of  law  whidi  have  a  bearing 
on  tiie  present  case,  bnt  the  point  adjndicatad  under 
the  facts  cannot  be  regarded  as  involved  in  this,  as  no 
£Etnlt  or  negligence  is  here  found  against  the  tog.  An- 
other case  was  in  the  Supreme  Court  of  this  State,  and 
is  distinguished  from  this  one  in  the  important  feature^ 
that  the  tow  was  lashed  by  the  side  of  the  tug,  and  the 
tow  being  the  vessel  injured,  the  question  was  betwecm 
those  two  vessels  as  to  the  obligation  of  the  tug  to  pro- 
tect the  tow  from  injury  by  other  vessek.  The  dedsiim 
turned  upon  the  effect  of  a  spedal  contract  of  towing 
between  the  partie&     {Aleocander  v.  Oremiy  3  JSiZZ,  1.) 

These  cases  do  not  accordingly  afford  direct  au- 
thority upon  the  question  presented  in  this.  The  evi- 
dence now  before  the  Court  clearly  proves  that  a  vessel 
towed  in  open  water,  in  rear  of  another,  with  a  fiffy- 
&thom  line,  has  perfect  command  of  her  own  diree- 
tion,  so  &r,  at  least,  as  to  keep  in  the  track  oC  the  tug, 
and  to  avoid  all  stationary  objects  which  the  latter 
escapes,  and  that  such  was  the  safest  method  of  towing 
her  in  this  case,  xmder  the  &cts,  for  the  tug  and 
tow,  and  other  vessels  they  might  meet  with.  Not  cmly 
,  has  the  tow  perfect  conmiand  of  her  own  course,  but 
eihe  can  also  control  the  direction  of  the  tug,  and  the 
usage  of  the  business  accordingly  requires  a  competent 
helmsman  to  be  stationed  at  the  helm  of  tiie  tow,  better 
to  protect  her,  and  to  aid  in  the  safe  navigation  of  the 
tug. 

The  evidence  further  proves,  that  if  in  this  case  the 
tow  line  had  been  shortened,  and  the  canal  boat  drawn 
near  to  the  tug,  the  means  of  managing  both  safehfr 
would  have  been  impaired ;  and  that  the  tow,  if  com- 
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p(9teDt  to  nayigate  in  those  waters,  was  plaoed,  at  the 
time,  in  a  propar  position.  I  limit  myself  to  stating 
the  dear  result  of  the  evidence  produced  on  the  hearing. 
It  is  not  necessary  to  spread  out  its  details  to  elucidate 
the  principles  of  law  adopted  in  this  decision.  They 
are  intended  to  meet  the  state  of  filets  attendant  upon 
the  transacti<Hi,  as  laid  before  the  Court  by  the  proo& 

Beyond  all  question,  the  tow  is  liaUe  in  this  case 
for  the  damages  caused  by  her  to  the  yacht.  {The 
Duke  of  Sussex,  2  Bob.  270.)  She  placed  herself  in 
connection  with  the  tug,  undertaking  to  navigate  across 
the  waters  of  the  bay  by  aid  of  the  propelling  power 
thus  {»x)cured,  which,  though  not  itself  under  her  con- 
trol, left  her,  in  respect  to  her  own  movements,  a  per- 
fect capacity  to  prevent  the  injury  caused  by  hw  in 
this  instance.  The  case  of  Sproul  v.  JBemmingway  is 
claimed  to  be  apposite  to  this,  and  of  controlling  weight 
on  the  point  It  is,  however,  to  be  observed,  that  the 
case  was  decided  with  hesitation  by  the  Court,  and  as 
one  of  first  impression. 

Some  of  the  analogies  offered  in  support  of  the  de- 
cision are  so  far  equivocal,  that  it  may  not  be  unreason- 
able to  suppose  a  review  of  the  subject  may  lead 
the  same  Court  to  doubt  the  justness  of  the  rule 
indicated,  at  least  to  the  full  extent  suggested.  At 
most,  it  cannot  be  regarded  as  autiiority  to  the  point, 
that  a  tow  placed  astern  of  a  tug,  is  not  responsible  for 
collisions  with  other  vessels,  the  same  as  if  navigated 
by  her  own  means,  and  independent  of  the  aid  of  a 
tug. 

She  selects  that  method  of  propulsion ;  and  on  general 
principles,  by  so  doing,  she  ought  to  remain  subject  to 
Ihe  same  liability  thi^t  would  attach  to  her  if  the  mo- 
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tiire  power  wss  within  herself,  or  ezclusiyely  at  her 
oommand.     (The  Hope,  2  IT.  Boh.  9.) 

Third  parties,  receiving  an  injury  by  collision,  can 
rarely  be  required  to  lay  the  responsibility  to  any  other 
agency  than  that  which  was  the  proximate  cause  of  it. 
If  a  vessel  is  run  upon  by  another  under  way,  the  lat- 
ter must  be  answerable  for  the  wroug,  unless  she  can 
prove  tiie  occurrence  to  have  been  the  result  of  inevit- 
able accident,  or  without  fault  on  her  side;  {The 
Charge^  9  Jurist^  670 ;)  and  no  reason  is  perceived  why 
she  is  exonerated  by  having  submitted  herself  to  be 
moved  by  a  steam  vessel,  unskilfully  or  incautioudy 
managed,  more  than  if  the  cause  of  the  injury  was  the 
want  of  attention  or  prudence  in  the  application  or  use 
of  her  own  means  of  navigation. 

It  is  not  inevitable  to  her  in  any  other  sense  than  if 
the  accident  resulted  from  the  insufficiency  of  her  own 
equipments  to  keep  her  in  a  safe  course,  or  disengage 
her  from  a  position  dangerous  to  others,  or  even  the 
incompetency  of  her  pilot  or  master.  If  it  be  conceded 
that  the  conclusion  of  the  Court  in  Spraul  v.  Hem- 
mingway  is  correct  upon  the  facts  found  by  the  jury, 
I  think  the  case  cannot  be  accepted  as  settling  the  law, 
that  a  tug  is  responsible  for  damages  done  by  vessels 
in  her  tow,  whether  they  be  lashed  alongside  or  drawn 
by  hawsers,  except  it  be  proved  that  ihe  injury  was 
owing  to  wwit  of  care  or  skill  in  the  tug  in  performing 
the  duties  belonging  to  her.  Chief  Justice  Shaw,  in 
delivering  the  opinion  of  the  Court,  plainly  recognises 
a  liability  of  the  tow  for  her  own  acts.  He  says^  "  on 
board  the  ship  towed  astern  by  means  of  a  cable,  some- 
thing may  and  ought  to  be  done  by  the  master  and 
crew  in  steering,  keeping  watch,  observing  and  obeying 
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orders  or  aignfl,  and  if  there  be  any  want  of  care  and  8kiU 
in  the  performance  of  these  duties,  and  damage  ensue, 
then  the  case  we  have  been  considering  does  not  exist; 
the  damage  is  attributable  to  the  master  and  orew  of 
the  toW|  and  she  and  her  owners  must  sustain  it^'  I 
think,  therefore,  that  the  case  of  8proul  v.  Hemming^ 
way  cannot  be  regarded  as  authority  to  the  position 
that  the  tug  is  primarily  liable  in  case  of  collision, 
when  caused  by  the  culpable  &ult  of  the  tow  and  not 
her  own. 

This  novel  business  demands  an  explication  of  l^^al 
principles  adapted  to  its  character  and  nature,  and  con- 
ducing to  the  protection  of  those  concerned  in  it,  and 
of  the  public ;  so  that  the  liabilities  incurred  in  its 
management  may  be  allotted  to  that  party  alone  which 
is  justiy  chargeable  with  it 

Two  distinct  agencies  are  concerned  in  the  opera- 
tion of  towing  by  lines,  each  capable  of  actions  inde- 
pendent of  the  other.  The  tow  in  rear  has  the  capa- 
city of  running  off  upon  her  hawser,  in  directions  op- 
posing the  course  of  the  tug,  and  to  commit  iiguries 
to  other  vessels  which  the  tug  cannot  restrain ;  and  the 
tug  may  also  compel  the  tow  to  cause  like  damages, 
which  tiie  latter  has  no  power  to  prevent. 

The  principle  sought  for  cannot  be  deduced  from 
the  case  supposed  in  Sproul  v.  Hemmingwxy^  of  a 
vessel  under  charter,  or  the  liability  of  the  owner  of 
cargo  in  respect  to  wrongful  acts  of  the  vessel  canying 
it  The  inquiry  in  those  cases  is,  how  did  the  ii\jury 
arise  ?  and  as  consequent  upon  tiiat,  where  does  the 
responsibility  for  the  damages  attach  ?  To  render  the 
analogies  put  in  Sproul  v.  Hemmmgway  pertin^it  to  the 
Ifoint  raised  in  this  case,  it  must  be  admitted  that  the 
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UaUllily  of  the  tag  k  the  same  when  the  tow  is  navi- 
gated according  to  the  usage  of  the  business^  as  it 
would  be  were  she  transported  upon  the  deck  of  the 
steamer.  If  so  placed^  she  would  undoubtedly  have, 
in  respect  to  the  moVements  and  responsibilities  of  the 
tug,  no  relation  to  other  vessels  with  which  she  should 
be  brought  in  collision,  other  than  that  of  cargo  <m 
deck. 

But  this  supposition  most  inadequately  figures  the 
true  character  of  vessels  navigated  by  towing.  The 
largest  and  most  valuable  shipping  afloat  are  carried 
out  and  brought  into  port,  and  moved  fix>m  point  to 
point,  and  place  to  place,  within  our  harbors  and  in- 
ternal waters,  by  this  mode  of  navigation,  and  the  rule 
which  gives  the  law  in  respect  to  small  canal  boats, 
worth,  a  few  hundred  dollars,  must  settle  it  also  essen* 
tially  in  relation  to  ships  and  cargoes  of  highest  value. 

Clearly,  they  cannot  furl  their  sails  and  be  towed 
through  harbors  and  bays,  without  using  their  own 
means  to  protect  other  vessels  encountered,andbe  free 
from  liability  for  damages  caused  by  them  in  being  so 
navigated.  The  sound  doctrine,  in  my  judgment,  is 
still  what  it  always  was,  that  the  vessel  coming  in  col- 
lision with  another  is  prima  Jacie  chargeable  with  the 
damage  sustained  thereby,  (9  WmAdl^  1,)  and  the 
rule  cannot  be  dependent  upon  her  being  navigated  by 
old  and  well-known  methods,  or  that  her  officers  pro- 
cure it  to  be  done  for  her  in  some  novel  way,  by  a  power 
communicated  independent  of  their  volition  or  com- 
mand. It  is  at  her  hazard  that  she  is  placed  under  di- 
rection of  such  power ;  and  if  the  tug  which  supplies  it 
is  liable  for  wrongful  acts  on  her  part^  the  tow  cannoti 
in  reason  or  law,  claim  to  stand  exonerated  from 
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the  injtuy  she   inflicts,  and  which   she   might  have 
avoided 

Neither,  in  my  opinion,  does  the  analogy  of  principal 
and  agent  apply  to  this  description  of  business.  Th^re 
may  be  traced  a  degree  of  simUitude  in  certain  points 
of  the  relationship  between  llie  tug  and  tow,  and  &at 
of  principal  and  agent,  so  far  as  concerns  the  end  to  be 
answered  by  the  association  of  the  two  in  one  business, 
essentially  transacted  by  one  for  the  benefit  of  the 
other.  But  the  tug,  in  executing  the  employment  aftev 
it  is  entered  upon,  acts  independently  of  all  authority  or 
direction  of  the  tow,  and  stands  no  way  in  the  relati<m  of 
her  agent  In  all  respects,  excppt  the  general  direction 
of  the  course  to  be  run,  the  tow  in  this  case  was  master 
of  her  own  movements,  and  could  vary  them,  in  respect 
to  objects  in  her  path,  as  if  wholly  disconnected  with 
the  steamer. 

The  analogy  is,  therefore,  too  faint  to  supply  any 
sure  principle  applicable  to  this  peculiar  association 
of  vessels.  It  seems  to  me  it  might  be  defined, 
with  a  nearer  approach  to  exactness,  by  regarding  the 
tow  as  taking  into  service  the  power  of  the  tug  hired 
out  to  her,  independent  of  the  boat  itself,  or  its  com 
mand  or  direction. 

K  we  might  suppose  locomotives  employed  on  the 
tow-paths  of  canals,  and  the  boats  using  that  force  as 
their  propelling  power,  the  parallel  to  the  case  xmder 
consideration  would  be  nearer,  and  an  illustration  would 
be  afforded  indicating  the  responsibilities  each  would 
be  placed  under  by  the  connection  in  towing,  more  oar* 
rectly  than  is  furnished  by  any  cases  fiuniliar  to  tiie 
common  law.  It  could  not  be  supposed,  under  sudi 
circumstances,  that  the  loccmiotive  holding  to  its  course* 
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would  be  chargeable  for  collisions  or  injuries  committed 
by  the  boat  in  the  ordinary  train  of  its  navigation. 

The  boat  would  be  held  to  assume,  at  its  peril,  its  own 
control  and  direction,  and  subordinate  to  propulsion 
ahead  by  a  power  which  it  could  not  vary  or  check,  and 
differing  in  that  only  in  the  degree  of  its  force,  and  its 
independence  of  the  efforts  to  control  it  from  on  board 
the  boat,  from  towing  by  hand  or  horse-power. 

The  responsibilities  of  those  mutual  but  indepeod^it 
agencies  should  accordingly  be  limited  to  their  separate 
acts,  except  it  be  shown  that  either  of  them  wrongfrilly 
caused  a  mischief  to  be  done  by  the  other ;  and  it  would 
follow  that  the  boat,  equally  with  the  locomotive,  must 
take  on  itself  the  precaution  to  shun  objects  in  its  track, 
or  which  might  come  within  the  range  of  its  movement 

When  varying  its  line  of  direction  to  the  limit  of  its 
capacity  would  not  be  sufficient  to  protect  others  from 
contact  with  it,  she  must  have  command  of  means, 
enabling  her  to  be  disconnected  from  the  moving  power, 
and  thus  have  the  ability  to  act  for  the  safety  of  all  in 
h&t  pathway,  as  if  using  only  oars  or  sails,  or  machinery 
attached  to  herself. 

This  principle  is,  in  effect,  involved  in  the  Hope, 
where  the  colliding  vessel  was  warped  by  those  towing 
her  down  the  Thamea     (2   Wm.  Bob.  9.) 

Considering  this  case,  then,  as  standing  only  upon 
the  fitct  that  the  tow,  whilst  being  properly  hauled  by 
tiie  tug,  came  into  collision  with  the  yacht  at  anchor,  I 
hold  the  responsibility  therefor  is  not  cast  upon  Uie  tug, 
bat  that  as  the  tow  is  the  direct  and  immediate  cause 
of  the  injury,  she  is  the  blameable  party  against  which 
tilie  remedy  for  the  wrong  is  to  be  pursued 

So  the  comprehensive  justness  of  the  dvil  law  ren- 
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ders  the  culpable  party  alone  responsible  for  damage 
occasioned  hj  his  misfeasance,  his  negligence,  his  im* 
prudence  or  want  of  skill  (  Code  Napoleon^  Art  1,583 ; 
2bw«ter,^.  3§§95,  209.) 

Each  boat  was  separately  and  independently  steered 
on  this  occasion,  and  the  tow  running  three  hundred 
feet  in  rear  of  the  tug,  with  the  free  use  of  all  her  func- 
tions for  self-direction  in  regard  to  the  vessel  injured^ 
cannot,  with  any  justness  of  figure  or  association  of 
objects,  be  deemed  a  prolongation  of  the  tug,  subject* 
ing  the  latter  to  the  same  liability  for  her  acts  as  if  the 
tow  was  bodily  a  part  of  her. 

I  do  not  think  tiie  libellant  has  succeeded  in  proving 
any  misconduct  or  want  of  precaution  on  the  part  of 
the  tug  leading  to  the  disaster,  and  which,  upon  general 
principles,  or  within  the  spirit  of  the  decifflon  in  Sbrotd 
V.  Eemmtngway^  (14  Ptek.  1,)  might  render  her  uaUi 
for  the  damaga 

It  is  a  clearly  settled  principle  in  the  authoritiefli 
English  and  American,  that  the  vessel  which  sues  for 
damages  occasioned  her  by  a  collision,  must  prove  the 
injury  was  owing  to  the  fault  of  the  colliding  vessel 
(Abbott,  Shea's  ed,  paH  3,  eft.  1 ;  3  Kent,  230.) 

The  proof  that  the  injured  one  was  herself  blame- 
less,  would  ordinarily  be  sufficient,  prima  facie,  to  cast 
the  burthen  of  exonerating  itself  on  the  colliding  ves- 
sel    (Ihot  et  al  V.  Wimall,  14  Johns.  R  304) 

Tet  there  is  a  manifest  distinction  when  the  action  is 
not  based  upon  any  wrongful  act  directly  conmutted 
by  the  vessel  sued,  but  upon  her  alleged  rei^nsibilK^ 
for  the  acts  of  another,  that  is,  in  effect,  for  damages 
consequential  to  the  fault  of  another.  The  tug  net 
coming  in  contact  herself  with  the  yacht,  it  is  not  to 
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be  presnmedf  to  her  prejudice,  that  the  act  of  the  tow 
was  culpable ;  and  according^,  the  libellant  k  bound, 
aa  in  ordinary  cases  resting  in  misfeasance,  to  prore 
that  negligence,  want  of  precaution,  or  other  &ult  of 
the  tug,  caused  the  collision. 

The  whole  eyidence  being  before  the  Court,  it  is  of 
little  moment  to  this  particular  case,  whether  it  is  to 
be  received  as  excusatory  on  the  part  of  the  daunant, 
or  accusatory  by  the  libellant ;  the  Court  must  judge 
from  its  entire  weight  and  bearing,  without  regard  to 
the  source  from  which  it  was  derived,  what  rights  are 
established  between  the  ptrtiea 

First,  then,  I  find  upon  the  proofe,  that  the  method 
ci  hauling  the  tow,  by  a  hawser  fifty  fathoms  long,  at- 
tadied  to  the  stem  of  the  tug,  was,  at  the  time  and 
place,  a  prudent  and  safe  mode  of  towing  her.  That 
tiie  tow  was  conducted  carefully  by  the  tug,  on  a  pro- 
per route,  and  so  as  to  be  able  to  keep  a  safe  distance 
from  the  yacht ;  and  that  with  ordinary  care  and  skill 
on  the  part  of  her  crew,  she  could  have  kept  in  the 
wake  of  the  tug,  and  been  steered  widely  clear  of  the 
yacht  That  the  collision  was  occasioned  by  inatten- 
tion or  want  of  skill  in  steering  the  tow,  and  was  not 
owing  to  any  defect  of  equipment,  or  the  want  of  navi- 
gable qualities  in  the  tow,  and  that  nothing  was  done 
by  the  tug  impeding  the  free  steerage  and  action  of 
the  tow,  or  necessarily  impelling  her  upon  the  yacht 
That  the  tow  had  a  competent  number  of  men  stationed 
on  watch  and  at  the  helm,  and  was  easily  steered  and 
kept  by  them  in  the  track  of  the  tug  before  and  after 
the  collision,  through  a  route  equally  difficult,  without 
danger  or  inconvenience. 

The  endeavor  to  show,  on  the  part  of  the  libellant, 
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that  the  tow  was  haaled  into  an  eddy  by  the  tug,  and 
thereby  suddenly  varied  her  cousre,  giving  her  a 
sharp  sheer  off  her  track,  failed  of  snccesa  It  was 
not  made  to  appear  but  that  the  water  at  the  place  re- 
ferred to  was  in  a  tranquil  state,  and  every  way  &vor- 
able  to  the  easy  and  safe  manoeuveriDg  of  the  tow. 

The  accident  is  probably  attributable  to  the  want  of 
attention  or  judgment  of  the  pilot  at  the  helm  of  the 
tow.  There  was  ample  room  for  her  to  have  followed 
the  tug  between  the  shore  and  yacht,  without  e:?cpo- 
sure  to  the  latter,  and  if  the  men  on  board  had  done 
their  duty,  there  would  have  been  no  difficulty  in  her 
passing  the  yacht  safely. 

In  my  opinion  the  risk  of  her  navigation,  under  the 
circumstances,  was  not  cast  by  law  on  the  tug,  and  she 
is  not  bound  to  make  reparation  for  the  severe  loss  and 
injury  the  libellant  has  suffered  in  consequence  of  the 
fiudt  of  the  tow.  She  is  answerable  for  no  more  than 
her  own  acts  of  mischance,  negligence,  want  of  skill, 
or  other  culpable  faults.  The  remedy  should  be  pur- 
sued against  the  tow  in  this  instance,  and  this  libel 
must  be  dismissed  as  to  the  tug,  with  costs  to  be  taxed. 

T.  Sedgwick^  for  libellant 

JBT.  Morton^  for  claimant 


IXimL'-^Thm  case  was  Appealed,  and  additional  proofs  were  introduced.  The 
Circuit  Court  held  that  the  libellant  had  proved  Uiat  the  collision  was  caused 
by  the  fault  of  the  tug.  That  the  sheer  of  the  tow  was  inevitable,  and  without 
fiHilt  on  her  part ;  and  that  the  tug  had  the  power,  and  it  was  her  duty  to  pr»-' 
Tent  the  mischief  caused  by  this  sheering  movement  of  the  tow.  The  decree 
of  the  District  Court  was  reversed,  and  damages  adjudged  against  the  tug. 
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Sarfieet  rendered  in  taking  eare  of  a  ship  in  port  are,  under  the  ttatntes  of  the 

State,  protected  by  a  lien  upon  the  ship,  in  easee  where  the  aam  of  iftj  dol- 

lart  is  due  for  raeh  eerriee. 
A  ship-keeper,  by  night  or  day,  is  not  obliged,  without  an  engagement  to  that 

end,  to  pnmp  the  ship,  wash  her  decks,  Ac 
His  sleeping  on  board  nights,  unless  speeiaUy  stlpnlated,  does  not  impart  a 

right  to  extra  compensation  therefor. 
5o  abatement  of  wages  will  be  made  for  occasional  absence  from  the  ship,  if 

DO  objeetion  is  made  thereto  until  the  whole  period  of  serriee  has  expired. 

Brtts,  J. — This  case  comes  up  on  exception  to  tie 
report  of  the  commissioners,  allowing  the  libellant 
$96. 

The  libel  demands  $133  39,  the  balance  of  wages  for 
keeping  the  ship  in  this  port  fifty  days  and  forty-nine 
nights,  at  $1  26  per  day  and  $1  60  per  night,  and  also 
some  small  disbursements  for  fastenings  to  the  vessel^ 
and  gives  credit  for  $5  cash  paid. 

The  libellant  acted  as  ship-keeper  fifty  days,  and 
during  the  time  slept  on  board  the  vessel 

When  engaged  for  the  service  he  was  told  he  would 
receive  firom  $1  to  $1  25  per  day,  and  expressed  him- 
self gratified  with  the  job  at  that  rate  of  compensation. 
After  the  service  was  completed,  some  complamt  was 
made  by  the  owners  of  his  want  of  attention  to  the 
ship,  but  he  was  told  he  could  have  $1  per  day,  and 
he  stated  his  readiness  to  accept  what  they  would  give, 
and  seemed  satisfied  with  the  sum  proposed  The 
n^oney  was  not  paid  or  tendered  to  him  at  the  time  his 
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services  ended,  and  immediately  after  he  demanded, 
tbrongh  his  lawyer,  the  whole  sum  of  $133  39,  and 
payment  to  that  amount  being  refused,  this  action  was 
instituted. 

The  demand  will  be  regarded  a  lien  on  the  vessel, 
created  by  the  Revised  Statutes  of  this  State,  (2  IL  & 
408,  §  1,)  unless  the  claimants  have  shown  that  less 
than  $50  was  due,  and  in  that  case  the  question  may 
arise,  whether  it  can  be  enforced  in  this  Court  as  a 
maritime  lien. 

It  seems  to  me  no  just  ground  is  laid  in  the  proofi 
for  an  allowance  to  the  libellant  as  night-watch,  beyond 
the  daily  pay  for  which  he  contracted. 

He  does  not  show  any  agreement  for  such  compel- 
sation,  and  he  must,  therefore,  put  his  claim  upon  the 
quantum  meruit  of  remaining  on  board  over  night 
There  is  no  evidence  that  his  sleeping  on  board  was  a 
burthen  imposed  on  him,  or  a  service  beneficial  to  the 
shipowners ;  it  may  have  been  a  private  privil^;e  or 
advantage  allowed  him.  The  Court  cimnot  consider 
the  naked  &ct  sufficient  to  raise,  against  the  vessel  or 
owners,  an  obligation  to  pay  for  it  Nor  does  the  evi- 
dence disclose  any  circumstance  from  which  it  may  be 
implied  that  this  particular  was  regarded  at  the  time 
between  the  parties  as  extra  service. 

The  commissioner  reports  one  dollar  per  night  to  be 
the  proper  compensation  for  each  night-watch.  I  think 
this  is  not  authorized  by  any  evidence  in  the  case.  It 
does  not  appear  that  the  libellant  actually  performed 
flie  duty  of  a  night-watch  for  the  time,  nor  can  it  be 
supposed  physically  possible  for  him  to  have  done  so. 
I  understand,  on  the  testimony,  that  a  night-watch  is  to 
be  constantly  on  deck,  or  so  about  the  vessel  as  to  have 
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watchfdl  guard  over  her  throughoat  the  night,  and  it  can- 
not be  assumed  that  a  man  can  endure  that  service  con- 
tinuously fifty  days  and  forty-nine  nights.  I  shall  accord- 
ingly allow  the  exception  to  this  part  of  the  report. 

Had  the  owners  tendered  the  libellant  the  $1  per 
day  at  the  time  of  settlement,  or  when  his  demand  was 
made  with  a  view  to  this  suit,  I  should  have  held  that 
to  be  an  acquittance  of  their  liability  to  him. 

But  by  not  following  up  their  admission  of  indebt- 
edness by  a  tender  of  the  amount,  they  subject  them- 
selves to  all  the  consequences  of  a  suit  presented  upon 
a  contested  demand. 

They  have,  by  their  answer  and  proofe,  attempted  to 
show  that  the  libeUant  was  not  entitled  even  to  $1  per 
day,  because  of  un&ithfulness  to  his  charge,  or  for  not 
rendering  services  to  the  vessel  required  of  him. 

That  portion  of  the  defence  permits  him  also  to  urge 
an  extra  compensation  for  services  during  the  day, 
which  are  not,  in  an  equitable  point  of  view,  strictly 
within  his  duty,  nor  satisfied  by  the  per  diem  pay.    . 

I  think  the  occasional  absence  of  the  libellant  firom 
the  vessel  given  in  proof,  do  not  entitle  the  claimants 
to  any  deduction  firom  his  wages ;  it  is  to  be  presumed, 
under  the  circumstances,  that  they  were  aware  of  the 
facts  before  the  termination  of  his  hiring;  and  the 
reasonable  inference  also  is  firom  their  making  no  ob- 
jection, that  he  was  absent  in  their  service,  or  with 
their  permission ;  nor  is  it  shown  that  he  ought,  as 
part  of  his  duty,  to  have  pumped  the  ship,  or  kept  her 
decks  washed  down.  These  services  would  not  fall 
appropriately  within  the  duty  of  ship-keeping.  To 
render  him  liable  for  their  value,  the  claimants  must 
prove  an  undertaking  on  his  part  to  do  the  work. 

Vol.  H  18 
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He  gives  evidenoe  of  extra  care  and  attetrtion  m 
keeping  a  time  account  of  the  men  employed  about 
the  vessel,  and  in  view  of  the  whole  case,  I  think  he 
ought  to  receive  fi»*  his  employment  on  board,  at  the 
rate  of  $1  26  per  day,  the  highest  sum  intimated  to 
him  by  the  owners  at  the  time  of  his  engagement 

He  is  also  entitled  to  be  paid  for  locks,  fastenings, 
&C.,  necessary  to  the  vessel,  and  supplied  her  by  him. 

The  account,  adjusted  upon  these  principles,  would 
leave  due  him  $62  60,  for  wages,  and  $2  39  for  mate- 
rials,  &c.,  supplied,  from  which  deducting  $5  paid  him, 
the  balance,  $69  89,  would  be  the  sum  he  is  ^ititted  to 
recover. 

This  being  above  $50,  renders  it  unnecessary  to  con- 
sider whether  a  remedy  could  be  had  in  this  Oourt  fiar 
it,  upon  the  principles  of  the  maritime  law  alone. 

The  Court  ^iforces  liens  on  domestic  vessek  under 
tlie  local  law,  when  they .  partake  of  the  diaracter  erf 
maritime  liens.  (The  Ship  Robert  FuMon^  1  Pame, 
620;  Pegr&uxv.  Howard  et  cA.,  7  P43for«,  324;  The 
8k^  Thomas  Scatter good^  GHUpin^  1 ;  A  New  Brtg^  lb. 
474.) 

There  must  be  deducted  from  the  report  of  the  com- 
missioners $34  11,  and  a  decree  ent^ed  for  $69  89, 
and  costs. 

W.  Midock,  for  libellant 

W.  M.  Prikhardf  for  claimant 
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Ebdnt  or  dooU«  vagcs  tre  giT«»  MisMa  vh«a  pat  on  ihoit  alkvaiiMt  of  pR»- 

YUMOforirateroiiAitopiit,  oolf  moMotho^vAxiiil^nqufodbylAiriftiMA 

•applied  the  Bhip  by  her  master  or  owner. 
H  the  ship  has  a  proper  supply  laden  on  board,  and  the  erew  &b  insaffieien% 

ftmiibed  miiha  Toyage,  tfas^  renedy  is  by  aetion  lor  the  partisiilarwioii|^ 

and  not  for  double  wages. 
AH  the  erew  may  unite  in  a  snit  for  double  wages  because  of  a  short  allowance 

of  bread,  and  each  is  a  competent  inlness  fer  his  fiaUowi. 
It  devobres  tipan  the  l&tila&ti,  in  such  adtion,  to  pvove  botfi  that  a  Acci 

allowance  was  served  them,  and  that  the  Tcssd  had  an  insufficient  supply 

laden  on  beard. 
H  ttey  isil  m  mauitainiiy  their  aetioB,  ju^d  it  appears  Uicre  was  no  colorable 

cause  for  bringing  it»  they  w31  be  cfaaiged  with  foil  costs  of  suit 
When  one  of  the  ITbeUants  unites  a  demand  for  contract  wages  unpaid  him 

with  his  claim  for  short  allowance,  and  obtains  a  decree  for  those  wages,  Hbm 

Court  will  only  allow  him  proportionate  costs  against  the  Tcssd  on  that  de- 

mand,  not  including  witnesses  fees  to  his  co-libellants,  and  will  order  foil 

costs  against  him  in  connection  with  his  co-libellants  upon  the  other  branch 

of  the  litigation. 


The  libellant,  Dnffie,  sues  to  recover  wages  on  a  voy- 
age fi?om  New- York  to  Callao  and  back,  and  he,  with 
hie  five  aaBodates,  aJba  daim  the  equivalent  ct  &eir 
contra^  —  wages  for  a  period  of  six  months  and  a 
hal^  because,  as  tiiey  dbarge,  they  '^were  on  a  short 
allowance  of  good  afid  whoLesome  jdiip-bread,"  the 
^'  master  having  neglected  to  put  on  board  the  reqnisiii 
qnantity  of  proviskms  for  &e  said  voyage,  according  to 
the.itet  of  Oongress,"  Ac. 

The  answer  denies  tibeae  allegations,  and  asserts  that 
the  vessd  was  snpplkd  with  a  sufficient  quantity  ^ 
good  and  wholesome  bread  for  the  voyage.  It  avers,  also, 
that  all  the  libellants,  except  Dnffie,  ware  paid  the 
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wages  daimed  bj  them,  in  fiill,  on  the  arrival  of  the 
▼easel  at  this  port,  and  that  at  the  same  time  Dnffie's 
wages  were  offered  to  him,  which  he  refused  to  accept 

The  answer  denies  that  he  is  entitled  to  enforce  the 
payment  of  wages,  because  of  his  mutinous  and  insub- 
ordinate conduct  on  the  homeward  voyage,  having  re- 
fused to  obey  the  orders  of  the  master  to  assist  at  sea 
in  repairing  damages  the  vessel  had  received  in  a  gale, 
which  had  placed  her  in  a  crippled  and  unseaworthy 
state,  and  that  on  the  voyage  homeward  he  accosted 
the  master  in  rude  and  insulting  language,  seized  hold 
of  him,  and  threw  him  down,  and  held  him  confined  on 
the  deck,  until  he  was  relieved  by  his  officers,  &a 

The  fikcts  proved  by  the  witnesses  are  sufficiently 
given  in  the  opinion  of  the  Court.  The  cause  was 
argued  by 

Mr.  E.  Burr^  for  the  libellants,  and  by 

Mr.  F.  B.  Outtingy  for  the  claimant 

Betts,  J. — The  provision  in  the  act  of  Congress  of 
July  20,  1790,  section  9,  upon  which  the  contestation 
for  short  allowance  is  founded,  is  this :  "  Every  vessel 
bound  across  the  Atlantic  Ocean  shall,  at  the  time  of 
leaving  the  last  port  from  which  she  sails,  have  on 
board,  well  secured  under  deck,  at  least  one  hundred 
pounds  of  wholesome  ship-bread  for  every  person  on 
board,  and  in  like  proportions  for  longer  or  shorter 
voyages ;  and  in  case  the  crew  of  any  vessel,  not  so 
provided,  shall  be  put  upon  short  allowance  of  bread 
during  the  voyage,  the  master  or  owner  shall  pay  to 
each  of  the  crew  one  day^s  wages  beyond  the  wages 
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agreed  on  for  every  day  he  shall  be  so  put  ou  short 
allowance,  to  be  recovered  in  the  same  manner  as  his 
stipulated  wages.'' 

The  crew  claim  double  wages  in  this  action,  because 
a  sufficient  allowance  of  good  and  wholesome  bread  was 
not  served  out  to  them  during  the  voyage,  and  each  of 
the  libellants  made  a  witness  for  his  co-libellant,  testi- 
fied to  the  bad  and  unwholesome  quality  of  the  bread, 
and  all  concurred  in  saying,  that  afler  six  weeks  out  to 
the  completion  of  the  outward  and  return  voyage,  the 
bread  served  the  men  was  mouldy,  rotten,  fiUed  with 
maggots  and  vermin,  and  when  put  in  tea,  the  worms 
were  skimmed  off  in  spoonsful,  and  that  it  also  stunk. 
KeUy,  one  of  the  men,  and  not  a  libellant,  gave  in  sub- 
stance the  same  representation.  On  his  cross-examina- 
tion, every  witness  stated  that  there  was  no  short  allow- 
ance of  quantity,  and  most  of  them  also  said,  the  vessel 
sold  from  her  stores  of  bread  on  the  coast  of  South 
America,  and  brought  back  several  barrels  and  three 
hogsheads  of  bread  laden  on  board  before  the  voyage 
began,  and  which  had  not  been  opened. 

The  question  is  raised  by  the  claimants  upon  this 
state  of  fikcts,  whether  the  libellants  bring  their  case 
within  the  provisions  of  the  act  of  Congresa 

The  statute  is  plainly  intended  to  compel  owners  and 
masters  to  fit  out  vessels  with  a  sufficiency  of  whole- 
some provisions  for  the  voyage,  and  its  direct  language 
doesjQOt.extend  beyond  that  requirement  (Marinen 
V.  The  Washington,  1  Peters'  Adm.  219.)  No  regula- 
tion is  made  respecting  the  distribution  of  bad  pro- 
visions or  short  allowances,  whilst  the  ship  is  supplied 
with  good,  or  enough  in  quantity.  Parties  wronged, 
by  being  frimished  at  sea  insuffident  or  improper  pro- 
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Imions  or  wnter,  $xe  left  to  their  legal  remedies^  m  m 
other  cases  of  maltreatiitent)  not  prorided  lor  bj 
statute.  Feeding  a  crew  on  nnwholascmie  or  spofled 
proyirioiM  would  jiertify  tbeir  Iraviiig  the  dtip,  and 
such  neglect  or  mal^easaiice  of  the  owner  would  subject 
him,  at  the  leaat^  to  pay  Ml  wages  for  the  vojage.  (1 
ffagg.  59 ;  Ibid.  186 ;  2  Petsn'  Adn.  255,  and  note; 
lb.  411.) 

The  constraction  of  the  clause  in  thn  Govrt  has  been, 
that  the  seamen  must  resc^  to  thdr  spedai  action  fot 
damages  against  the  master  for  giring  them  insufficienl 
or  improper  food,  whilst  the  ship  had  on  board  enough 
of  good  quality ;  and  if  the  master  proyed  his  original 
supply  had  been  sufficient,  but  it  spoiled  or  was  de- 
stroyed on  the  Toyage,  t^at  he  was  still  liable  to  tile 
aetkm,  if  he  neglected  to  procure,  when  within  has 
power,  an  adeqnate  supply. 

This  interpretation  of  the  statute,  a&d  tbe  li^ts  of 
seamen  in  respect  to  their  supplies  of  food  on  ship- 
board, I  am  inclined  to  maintain.  I  am  persuaded  sea- 
men will  be  more  thoroughly  protected  by  su<^  ex- 
posure  of  owners  and  masters  to  q)ecial  damages,  than 
tf  they  may  be  eroneraXed  by  payment  of  this  ^>eeific 
penalty  for  wrongs  which  must  often  demand  a  recom^ 
prase  more  punitive  and  c<»npensatory  than  a  dnpfica- 
tion  of  wages. 

The  statute  gives  the  ri^it  to  douUe  wages  in  case 
the  crew  of  a  vessel,  nci  provided  witb  the  quantity  df 
proviaons  spedfied,  lEliall  be  put  on  Aort  allowance; 
and  mwifestly  thie  statutory  right  and  caose  of  action 
jbes  not  arise  when  in  &ct  the  vessel  commenced  her 
voyage  with  the  quanti^  of  provisions  on  board  de- 
manded by  the  statute.     (Tke  Marf.Wu^e  R  459.) 
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QcmgreBa  did  not  aesnm^  to  regulate  the  provisioning 
of  a  crew  farther  than  regards  the  amount  to  be  sup- 
plied on  board  for  their  support 

The  pleadings  in  suits  for  short  allowances  are  framed, 
in  consonance  with  this  understanding  of  the  act  So, 
in  this  case,  the  libellants  allege  the  master  neglected 
to  put  on  board  the  requisite  quantity  of  provisions 
for  the  voyage,  according  to  the  act  of  Congress. 
Thia  allegation  is  the  gravamen  of  the  complaint, 
and  the  ppoofe  and  the  recovery  must  be  governed 
by  it 

The  action  is  not  to  be  maintainedi  then,  upon  the 
&ct  alone,  that  a  crew  is  put  on  short  allowance ;  the 
additional  particular  is  equally  an  essential  ingredient, 
that  the  ship  had  not  on  board  the  stores  required  by 
law  when  she  sailed  on  the  voyage. 

It  is  contended  by  the  libellants,  that  as  they  prove 
bread  of  a  bad  and  unwholesome  quality  was  served 
out,  and  they  were  not  allowed  a  just  ratio  of  that 
which  was  good  and  wholesome,  that  the  burthen  of 
proof  is  cast  on  the  claimants  to  show  the  vessel  pro- 
perly stored  on  her  departure. 

In  ordinary  acceptation,  a  party  prosecuting  is  bound 
to  prove  on  his  part  every  fact  necessary  to  the  sup- 
port of  his  action ;  so  that  when  his  right  of  action 
rests  upon  several  facts  and  averments,  it.  is  indispen- 
sable that  he  fumi«h  evidence  of  the  existence  of 
each.  (1  Chitty^  216-256.)  Moreover,  it  is  a  rule 
of  evidence,  when  an  issue  involves  a  charge  of  culpa- 
ble omission,  it  is  incumbent  on  the  party  making  the 
dbarge  to  prove  it,  although  the  proposition  be  a  nega- 
tive one,  for  the  other  party  shall  be  presumed  to  be 
innocent  of  the  imputation  until  he  is  proved  to  be 
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fiwiltj.  (Eartwell  v.  Boot,  19  Johns.  345;  3  Sari, 
192 ;  Jffowoc  on  Ev.  52.) 

The  proo&,  perhaps,  need  not  be  equally  direct  and 
"cogent  in  respect  to  each  particular,  when  two  or  more 
are  the  basis  of  the  action,  for  the  existence  of  one 
may  be  in  some  degree  implied  from  that  of  another; 
as  if  the  proof  be  satisfactory,  that  immediately  on  the 
commencement  of  a  voyage  the  crew  are  put  upon  a 
dose  short  allowance,  and  so  kept  habitually  during 
the  continuance  of  the  voyage,  very  slight  evidence 
of  the  insufficiency  of  the  supply  of  provisions  on 
board  will  cast  on  the  owner  the  burthen  of  proving 
he  had  fully  complied  with  the  law. 

I  do  not  say  the  same  implication  might  not  arise 
respecting  the  fitness  of  the  provisions,  where  those 
served  were  uniformly  bad,  although  the  evidence  on 
the  part  of  the  libellants  was  limited  to  proving  the 
quality  of  the  rations,  if  there  was  any  reliable  evi- 
dence showing  carelessness  or  fault  in  the  selection  and 
lading  of  the  provisions  put  in  the  ship.  But  the  rule 
ought  not  to  extend  to  requiring  the  owner  to  give 
evidence  of  the  quantity  and  quality  of  provisions 
stored  on  board,  when  the  testimony  of  the  libellants 
diow,  there  was  an  abundant  supply  in  the  ship,  and 
only  accuses  it  inferentially  of  being  unwholesome  in 
quality  when  shipped. 

Upon  all  the  testimony  submitted  by  the  libellants  in 
this  case,  I  do  not  think  even  a  presumption  is  raised 
that  the  provisions  on  board  were  deficient  in  quantity, 
which  the  claimants  can  be  called  upon  to  repel,  by 
provingtheyfumished  the  vessel  in  theoutset  sufficiently. 
The  whole  contestation  has  proceeded  upon  the  ques- 
tion of  the  wholesomeness  of  the  bread  served  the  moL 
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If  this  point  ^should  be  decided  in  their  &yor,  there 
would  be  no  semblance  of  right  in  them  to  recover  the 
doable  wages  demanded  under  the  statute,  without  the 
further  fact  is  found  by  the  Court,  that  the  bread  was 
not  wholesome  when  put  on  board.  These  positions 
of  law  must  control  the  case,  and  be  &tal  to  the  suit  of 
the  libellants  upon  their  own  evidence. 

But  the  testimony  of  Captain  Dean  and  the  mate 
Forsyth,  respecting  the  quality  of  the  bread  remaining 
over  from  the  previous  voyage,  and  of  the  large  excess 
brought  back  on  this,  and  of  Mr.  Taylor,  who  furnished 
the  supply  for  the  voyage  in  question,  proves,  beyond 
any  fair  ground  for  doubt,  that  the  bread  was  abundant 
in  quantity  and  wholesome,  and  of  a  good  quality  when 
put  on  board  and  the  ship  went  to  sea.  These  &ct8 
would  be  decisive  of  the  present  action. 

But  I  feel  constrained  to  say,  that  I  am  satisfied  upon 
the  whole  proo&  that  the  representation  of  the  men  as 
to  the  condition  of  the  bread  during  the  voyage  is  a 
shea:  fabrication;  that  it  is  all  grounded  upon  their 
receiving  occasionally  biscuits  taken  from  some  barrels 
which  had  been  wet  on  the  outside,  and  were  approach- 
ing to  mould,  whilst  the  main  body  of  the  bread  in  the 
same  barrels  was  sound  and  wholesome,  and  is  found  so 
now  after  the  completion  of  the  voyage,  and  the  return 
of  the  bread  to  this  port 

It  seems  to  me  evident  that  this  claim  for  short  allow- 
ance was  &bricated  in  aid  of  Duffie's  suit  for  wageSi 
and  was  not  thought,  of  by  any  of  the  crew  when  the 
vessel  came  in  and  had  completed  her.  voyage. 

All,  except  Duffie,  received  their  wages  when  dis- 
charged, and  intimated  no  daim  of  this  character,  or 
even  complaint  as  to  their  &re  on  the  vojrage,  and 
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Duflie  ctecfined  taking  his  wages  with  the  others^ 
threatenitigto  sue  the  master  for  an  aasMilt  and  battery, 
without  suggesting  any  demand  against  the  sh^  or 
owners  for  short  allowance. 

Afterwards  he  changed  his  mind,  and  widied  to  re^ 
ceive  his  wages.  His  counsel  wrote  the  master  tii^ 
held  his  account  for  wages,  and  asked  paymait  ci  the 
a&EKMmt,  without  the  coupling  any  daiuuid  f(x  dbwt  al- 
lowanoe  with  it;  and  the  owners  not  being  willing  to 
ntasfjT  his  demand,  because  of  insulK»*dinatic»i  on  tiie 
▼oyage  and  maltreatment  of  the  master  with  whidi  he 
was  charged,  this  action  was  brought  to  recover  hia 
contract  wages,  and  in  the  same  mit  his  shipmates  be- 
came joint  parties  with  him,  in  a  claim  c^  extra  wages 
fDir  six  and  a  half  month's  short  allowance 

A  demand  put  in  prosecution  under  mch  cimo»- 
irtano^  would,  at  all  times,  be  looked  at  with  great 
distrast.  I  do  not  say  acceptance  of  ike  stipulatad 
wi^es,  and  giving  receipts  therefor,  would  legally  bar 
tile  crew  from  setting  up  afterwards  a  daim  f€»r  short 
allowance;  but  such  claim  interposed  snbseqiimitly 
nrart  necessarily  be  subject  to  severe  and  jeabus  som- 
tiny,  and  when  supported  almost  entirely  by  the  oaths 
0t  the  prosecuting  parties,  each  swearing  £^  his  com* 
panions,  and  all  expecting  to  recover  upon  fiusts  motar 
ally  proved  for  each  other,  a  Court  would  exact  a 
strong  and  most  satisfiictory  case  before  making  a 
decree  in  its  &vor. 

The  case,  so  obnoxious  to  sui^icion  and  doubt  ou  ita 
fistce,  is  further  met  by  evidence  on  the  part  of  the 
owners,  satisfiBUstorily  showing  that  the  main  repreaen- 
tadons  on  ihe  part  of  the  libellants  in  their  testiaBOi^ 
tte  unfimnded  in  &ct,  or  gross  and  wilful  cnggesatioM 
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m  to  the  rtste  and  qiiidit;^  of  the  broad;  and accotd- 
iogfy^onihiabvasichof  tke  caae^  I  unhesitfttinglj  deorw 
against  the  UbeUaotB,  with  ootsts. 

The  remainmg  question  respects  the  right  of  Duffie 
ta  wages. 

The  pleadii^  and  proo&  in  objection  tathis  desnand 
exhibit  a  case  of  gross  insubordination  and  miac^mdnct 
and  Tic^ence  on  his  pairt,  which  wonid  justify  a  pimish- 
mmxb  eqniTalesi  to  a  forfeitore  of  wages,  if  the  mMtei 
or  owners  stood  is  a  sitoatiiNi  allowing  tbem  to  mek 
tiaa  defence. 

Coimdering  the  aU^ations  of  the  aiuiwer  fidl} 
ptovedy  still  it  appears  to  me  the  master  has  remitted 
er  pardoned  the  dSence,  if  not  entirely,  certainty  to 
tkat  degree  isbai  he  woidd  not  be  allowed  to  plead  the 
transactian  as  a  bar  to  wages. 

Duffie  was  the  best  and  most  effldent  hand  on  board 
Bm  conduct  had  been  nnexcepticmable  to  the  time  of 
ii»  disorderly  and  mutinous  affiray  complained  of 
The  master  did  not  arrest  and  confine  the  ofiktdw,  or 
anbject  him  to  the  disei|dine  of  the  ship  for  insubordi- 
nalkm  ^misconduct,  nor  did  he  give  Duffie  to  und^- 
stand  his  offence  would  not  be  oyeriooked,  or  that  he 
would  be  called  to  answer  for  it  on  &e  arrival  of  the 
aUp  at  ahome  port;  neither  did  he  make  it  the  subject 
of  eomplaint  to  the  civil  axithor^ieB,  or  even  to  his 
owners  when  the  voyage  was  ended  On  Ihe  contrary, 
the  very^  day,  and  widim  a  few  hours  after  his  miscon- 
dsct,  Duffie  resumed  his  work  as  usual,  doing  hk  dvty 
inthfitUy  and  qpiieily,  and  so  ooaitiimed  at  his  plan 
dning  the  voyage^  without  reprimand  <a  question  cm 
llie  pari  ctf  tiie  master.  When  the  crew  were  d» 
ahttged^  the  maator  prooared  the  monqr  fi>r  Duffie  aad 
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offered  him  his  wages  in  fall,  bat  Daffie  refused  to  ac- 
cept them,  saying,  he  intended  to  sne  the  master  for  aa 
assault  and  battery  in  the  affiuy  complained  o£ 

The  master  testified,  in  explanation  of  his  proceed* 
ings,  that  he  had  intended  accompanying  the  payment 
of  wages  with  a  suitable  reproof,  but  he  did  not  ad- 
minister it,  because  Duffie  declined  taking  his  pay. 

On  the  same  day,  Duffie  relented  and  called  on  th# 
master,  and  asked  to  be  paid  his  wages.  The  master 
then  refused  to  pay  them,  and  charged  that  they  had 
been  fbrfeited.  The  same  aflemoon,  as  the  master 
was  about  leaving  the  city,  he  received  a  note  fix)m 
Duffie's  proctors,  requesting  payment  of  the  wages.  He 
made  ho  objection  to  the  demand,  and  handed  the  note 
to  the  owners,  who  agreed  to  see  to  the  matter  for  him. 
They  subsequently  refused  to  make  the  payment,  but 
it  is  not  proved  that  this  was  done  at  the  request  or 
with  the  approval  of  the  master.  I  think,  under  these 
circumstances,  it  was  too  late  for  the  master  or  ownera 
to  revert  to  the  offence  committed  a  month  before,  as 
working  a  forfeiture  of  wages  for  the  voyage,  or 
urge  it  to  the  Court  as  a  ground  of  punishment  by  way 
of  mulct  or  abatement  of  wages. 

I  shall  accordingly  decree  wages  to  Duffie.  If  the 
amount  demanded  by  him  is  not  agreed  to  by  the 
claimants,  a  reference  must  be  had  to  a  commissioner  to 
ascertain  the  sum  due. 

There  is  a  difficulty  in  disposing  of  the  question  of 
costs  on  this  branch  of  the  case.  ~  The  Court  has  ar- 
rived at  the  conclusion  that  the  claimants  could  not 
properly  contest  the  payment  of  wages  with  Duffie, 
after  the  open  and  continued  acts  of  the  master,  by  im* 
plication,  at  leasts  condoning  his  offence  on  the  voyaga 
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They  ought  not  to  be  allowed,  in  gratification  of  their 
own  resentments,  to  create  a  litigation  on  that  point, 
with  impunity  from  costs,  knowing  that  the  master  had 
overlooked  or  condoned  the  misconduct  of  the  sea- 
mim. 

On  the  other  hand,  it  is  manifestly  inequitable  that 
this  libellant,  who,  in  conjunction  with  his  associates, 
has  forced  the  owners  to  an  expensive  litigation  upon 
the  groundless  claim  for  short  allowance,  should  have 
the  advantage  of  throwing  on  them  the  costs  of  the 
whole  controversy,  by  now  recovering  against  them 
fall  costs,  with  his  wages. 

All  the  taxable  costs,  or  nearly  so,  must  necessarily 
have  been  incurred  in  the  suit  for  short  allowance, 
without  the  adjunct  of  this  demand.  The  owners, 
finding  this  tacked  to  those  unfounded  claims,  might 
have  been  induced  to  make  defence  to  the  demand  of 
wages  by  Duffie,  when  if  the  action  rested  on  that 
alone,  they  would  have  satisfied  it  without  contestation. 

The  costs  decreed  against  the  joint  libellants  on  the 
claim  for  short  allowance  would  not  be  an  adequate 
redress  to  the  claimants,  because,  if  Duffie  is  allowed 
to  tax  full  costs  on  this  branch  of  the  case,  he  imposes 
on  them  a  large  portion  of  the  very  costs  they  are  ex- 
empted firom  by  the  decree  in  their  favor. 

For  instance,  they  should  be  discharged  of  the  mar- 
shal's fees  on  arrest,  and  keeping  of  the  vessel,  all 
disbursements  made  in  bonding  her,  and  various  other 
particulars  entering  into  the  charges  of  the  proctors, 
derk  and  marshal,  as  well  as  all  expenses  for  the  at- 
tendance of  witnesses,  no  witness  being  called  to  Duffie's 
demand  for  wages,  who  was  not  also  used  to  prove  the 
short  allowance  sued  for. 
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I  fihail,  in  yiew  of  the  whole  case,  and  in  the  exer- 
cLie  of  the  diacretion  the  Court  poesesBes  m  the  allots 
ment  of  costs,  order  that  a  separate  bill  of  costs  be 
made  up  in  &¥or  of  Dnffie,  and  that  the  claimants  be 
chargeable  only  with  those  services  specially  and  neces- 
sarily applicaUe  to  his  demand  for  wages ;  and  tiiat  he 
be  entitled  to  recover  only  one-sixth  of  the  charges  of 
the  marshal  and  derk  on  the  arrest,  bonding  and  dis- 
chai^e  of  the  vessd,  and  only  for  the  attendance  of 
Kelly  as  a  witoess,  the  other  witne^es  being  all  par- 
ties to  the  suit,  and  not  entitled  to  fees  as  against  hiBL 

A  decree  will  be  entered  conformably  to  tiieae 
directions. 


The  Schoovbb  AcmvB. 


Sk«  mare  giving  of  &  prominoiy  note  by  tiie  debtor  lor  lapplies  tonkked  a 

•hip,  i»  no  tttUfaotion  of  the  debt,  nor  10  Aooepting  it  ft  waiter  of  the  lien  the 

creditor  may  have  had  therefor. 
Vot  w31  the  principle  be  varied,  although  the  credit  wae  given  to  the  agent,  or 

his  note  taken  for  the  debt,  unlets  it  be  proved  that  the  prineipal  had  settled 

with  the  agent,  and  his  rights  would  thereby  be  prejudiced. 
A  ship  buDt  in  the  United  States  for  alien  residents  abroad,  becofloes  thev  pro- 

peiiy  without  any  documentary  title,    it  passes  Uke  ai^y  other  ehattd. 
The  right  of  lien  for  supplies  against  a  foreign  vessel  rests  on  the  maritime  law, 

and  is  not  affected  by  local  legislation. 
Uke  departure  of  such  vessel  from  the  State  beiorelierarrest  does  aotbttrttie 

Hen  or  remedy  upon  it  in  AdmiraUf; 

BsTTS,  J. — ^TMs  was  a  suit  in  rem  to  recover  the  snm 
of  $156  9^  for  supplies  furnished  the  schooner  before 
her  departure  from  this  port    She  was  built  in  this 
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city,  in  the  year  1845,  for  and  on  account  of  die  claim- 
ants, who  are  aliens,  resident  in  Soath  America. 

^ite  was  never  docnmented  as  an  American'  foottom, 
and  was  cleared  and  went  to  sea  as  the  property  of  the 
claimants.  Owing  to  some  disaster,  eAie  idiortly  after 
retomed  to  this  port  and  was  arrested  by  the  lifoellant 
on  this  demand.  The  Hbellant,  a  provision  dealer,  sold 
to  Rodriguez,  the  agent  of  the  vessel,  and  for  her  use, 
provisions  for  her  contemplated  voyage,  aaid  had  them 
stowed  on  board. 

He  accepted  the  promissory  note  of  Rodriguea  for  tiie 
amount,  #156  98,  and  gave  a  receipt  for  the  note  as  pay- 
ment of  his  bill  for  beef  and  pork  snppUed  Hie  Active* 

The  proctor  of  the  libellant  produced  the  note  in 
Court,  and  offered  it  to  the  proctor  of  the  ckimants  to 
be  cancelled,  and  has  left  it  in  Court  for  that  purpose. 

Rodriguez  had  dealt  on  his  own  account  with  the 
libellant  previously,  and  was  in  good  credit ;  but  im- 
mediately aft^  giving  this  note,  he  absconded,  and  waa 
found  to  be  insolvent. 

The  mere  giving  of  a  promissory  note  by  the  debtor 
for  an  existing  debt  is  no  satis&ction  of  the  debt     (8 
CbtrcTi,  77;  The  Bark  Okuacm,  2  Story  R  457;  Bbory 
on  Pr<md89ory  Notes,  §§  104,  404.) 

Nor  is  it  more  so  if  given  by  an  agent,  unless  the 
principal  proves  he  subsequently  settled  with  his  agait, 
and  was  damaged  by  allowing  the  amount  of  the 
note  as  cai^  paid  him.  {^ory  on  Agency,  §  434.)  No 
such  evidence  is  given  in  this  case.  Upon  &ese  pria- 
ciples  it  is  clear  the  debt  remains  valid  and  subsisting 
against  the  principals,  notwithstanding  the  absolute 
oredft  given  iSieir  agent,  in  this  instance,  afao  tiie  diq>'8 
husband. 


888  CASES  m  ADMIRALTY. 

Nor  do  I  conceive  that  taking  a  promiasory  note 
was  a  waiver  of  the  lien  the  Kbellant  originally  had  on 
the  vessel  for  those  supplies  as  against  the  claimants, 
whatever  might  be  the  effect  of  that  act  in  respect  to 
third  parties  bona  fide  acquiring  rights  or  interests  in 
the  vessel 

Whilst  the  note  remained  in  circulation,  or  outstand- 
ing, it  operated  as  a  suspension  of  the  lien ;  but  on  its 
surrender,  or  the  offer  to  surrender  it,  the  libellant  was 
remitted  to  his  original  privilege,  and  could  proceed 
in  rem  against  the  vessel,  unless  barred  because  of  her 
domestic  character.  (The  General  Smithy  4  Wheat 
438 ;  Ramsay  v.  Allegre^  12  Wheat  611 ;  Peyrovx  et  aL 
V.  Howard  et  at,  7  Peters^  JS.  324 ;  Andrews  v.  Geigeret  al. 
3  How.  B.  568 ;  The  Bark  Ghusan,  2  Story  B.  457.) 

It  is  argued  that  the  schooner  being  built  in  this 
State  is  necessarily  subject  to  the  local  law  as  a  domes- 
tic vessel,  and  that  she  cannot  acquire  the  character  of 
a  foreign  bottom,  until  documented  conformably  to  the 
laws  of  the  United  States,  or  of  the  domicil  of  her 
foreign  owners. 

I  apprehend  the  law  is  otherwise.  The  property  in 
a  vessel  under  our  laws  is  acquired  and  disposed  of  the 
same  as  any  other  chattel,  (3  Kenty  130,)  and  there  is 
no  evidence  that  the  law  of  the  owners'  domicil  is  dif- 
ferent, if  that  fact  could  vary  the  rights  and  remedies 
of  the  partiea  To  give  her  the  privileges  and  benefits 
of  our  navigation  laws,  she  must  be  documented  pursu- 
ant to  the  provisions  of  those  laws.  The  absence  of 
such  documents  does  not  prove  her  to  be  a  domestic 
vessel ;  on  the  contrary,  it  subjects  her  to  be  treated  as 
a  foreign  one  under  our  revenue  laws,  and,  by  parity 
of  reason,  in  all  other  respects.    That  she  left  the  State 
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be£nre  the  draiand  was  {nreferred  against  her,  does  not 
accordingly  bar  the  rights  of  the  Kbellant  to  this 
remedy  tn  rem  in  Admiralty,  because  the  Conrt  takes 
eognizanoe  of  the  demand  under  the  marine  law,  and 
not  by  force  of  the  State  statute. 

I  shall,  therefore,  pronounce  in  favor  of  the  libellant 
for  $166  98,  with  interest  from  November  28,  1846, 
the  date  of  the  note,  and  his  costs  to  be  taxed ;  the  note 
to  be  delivered  to  the  claimants,  or  cancelled  at  their 
election. 

A.  Noih,  for  libellant 

H.  NicoU  for  daimanta 


The^  Ship  Moslem. 


Hwmtam,  are  eliipped  m  •  TMsd  iiiHeaworUiy  at  the  time^  thty  may  rigfatftdly 
abandon  li6r  orr^oM  to  do  duty  on  board. 

When  aeamen  know  araisd  it  leaking  three  or  four  inehes  the  hour  in  port,  and 
eame  in  from  sea  in  a  leaky  state,  and  they  ahip  on  board  mainly  to  help  pomp 
her  on  her  home  Toyage,  they  are  not  abaolred  from  their  eontraot  beeanae 
the  leak  continues  or  eren  increases  on  the  Toyage,  if  she  was  seaworthy  when 
she  left  port 

Where  a  ship  on  a  Toyage  from  Manilla  to  Kew-Tork,  went  into  Oape  Town 
leakbg,  and  there  reoeiTed  partial  repaurs,  and  on  sarrey  was  prononneed 
seaworthy,  and  shipped  seamen  for  the  home  Toyage,  but  in  ot^tn  to  hare 
the  adyantage  of  the  trade  winds,  and  smoother  seas»  and  sooner  to  reaeh  a 
autable  port  for  r^Mirs,  made  for  Pemamboeo,  that  is  not  saoh  a  deyiation  as 
to  discharge  the  seamen  from  their  obligations  to  her.  Bat  if  the  master  in- 
tended to  take  that  course  when  he  shipped  the  crew,  or  left  Gape  Town,  he 
Was  bound  to  make  it  known  to  them« 

It  is  no  unreasonable  serrice  to  require  a  frill  crew  to  keep  a  staunch  reasel  ft«e 
of  water  which  does  not  make  ezooedbg  four  Inches  of  water  the  hour ;  but 
if  at  the  beginning  of  the  Toyage  the  erew  becomeapprehenslTeof  great  dan- 
ger, it  is  not  disorderly  or  mutinous  conduct  for  them,  in  a  body,  to  apply 
re^ectfully  to  the  officers,  and  urge  that  the  ship  be  put  back  to  port 

H;  on  that  application,  the  master  engaged  to  pay  each  man  one  dollar  eztm  p« 
day  to  eontinne  the  Toyage,  and  work  the  pumps,  and  promised  to  si|^  tha 
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MHiaor0tHdMft»aiidto«iilirt^  port^  If  ammmtj,  kk  faiiaM  to  ran  ia 
Tkir  of  the  iiUuid  was  not  saoh  *  yiolatioii  of  oootittet  as  to  rsloAse  tho  ersw 
from  their  obligAtion  to  tho  yessel,  And  justify  them  in  refusing  to  do  dntf  on 
bonrd* 

U  was  in  the  sonad  dieoretton  of  the  master,  in  riew  of  the  sefetjr  of  the  ship 
end  her  oompeny,  to  go  into,  or  pAss  the  isUnd.  lliose  who  for  thnt  eaose 
broke  off  work,  and  defied  the  nnthoritj  of  the  mester,  were  gnflty  of  mntin- 
oas  mlsoondaot^  nnd  mighi  beooeroed  baekto  duty,  and  also  mibjeeted  lo  for 
£iitore  of  wagea 

A  punishment  by  abstraction  of  wages  may  be  a  partial  or  total  withholding  of 
them. 

T(  on  the  arrival  of  the  ship  at  Pemambnoo,  one  of  the  crew  claimed  his  lighfc 
to  leaTC  the  diip,  becanse  of  her  deviation,  and  refnsed  to  do  ftirther  duty  oa 
board  for  that  cause,  but  was  afterwards  subdued  to  the  authority  of  the  ship* 
snefa  disobedience  is  not  cause  for  the  forfeitore  of  his  wagea 

The  subsequent  disorderly  and  mutinous  behayior  of  the  seaman,  and  obstinate 
refdsal  during  the  home  Toyage  to  do  duty,  depriTes  him  of  all  daim  to  after 
wages,  but  does  not  retroact  and  forfeit  those  earned  prcTioas  to  aniyal  aft 
Pemambaeo. 

Peter  Soott,  filed  a  libel  against  the  ship  Moslem, 
claiming  the  wages  stipulated  in  his  shipping  articles; 
and  also  extra  wages  of  one  dollar  per  day  on  a  voy- 
age from  the  Cape  of  (lood  Hope  to  Pemambuco,  and 
thence  to  New-York. 

After  the  action  was  commenced  and  the  ship  at- 
tached, John  Rooney,  Samuel  Phillips  and  Thomas 
Channan  united  in  this  suit  as  co-libellants,  making  like 
demands  of  contract  and  extra  wages. 

The  pleadings  on  both  sides  are  crammed  with  harsh 
and  criminatory  allegations  and  extraneous  statements, 
by  each  party  against  the  other. 

The  substance  of  the  charges  and  issues,  which 
were  the  subjects  of  contestation  on  the  trial  and  en- 
tered into  the  judgment  of  the  Court,  related,  on  the  part 
of  the  libellants,  to  the  deception  and  misconduct  of  the 
master  towards  the  libellants,  in  hiring  them  at  the  Cape 
of  Good  Hope,  and  taking  them  to  sea,  and  in  his  un- 
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just  and  crael  treatment  of  them  on  the  vojage  to  P«r- 
nambuco ;  and  in  respect  to  Scott,  his  continued  con- 
finement in  chains  at  Pemambnco  and  during  the 
voyage  from  that  place  to  New- York ;  and  on  the  part 
of  the  claimants  to  the  disorderly,  insubordinate  and 
mutinous  conduct  of  the  libellants  on  shipboard. 

The  rate  of  wages  at  which  the  libellants  shipped, 
and  the  period  they  were  respectively  with  the  diip, 
was  not  in  dispute. 

The  case  made  by  the  averments  of  the  libel  is,  that 
the  libellants  were  shipped  at  Cape  Town  for  a  direct 
voyage  to  New-York.     That  the  ship  arrived  at  Cape 
Town  from  Manilla,  leaking  badly,  and  continued  to 
leak  at  the  rate  of  three  or  four  inches  the  hour,  during 
the  period  of  two  or  three  weeks  she  remained  in  that 
port     That  after  she  put  to  sea,  the  leak  increased  to 
ten  inches  the  hour.     That  the  libellants,  and  the  rdit 
of  the  crew,  respectfrilly  requested  the  master  to  return 
to  port,  because  of  the  unseaworthiness  of  the  ship,  but 
he  refused  to  do  so,  and  deviated  from  his  vo3rage,  and 
ran  to  Pemambnco.     That  because  of  their  remon 
strances  agamst  being  forced  to  remain  with  the  ship 
in  her  unseaworthy  condition,  and  against  the  severe 
labor  imposed  upon  them  at  the  pumps,  the  master  put 
them  in  close  confinement  on  board,  and  deprived  them 
of  necessary  food.     That  he  engaged  to  pay  them  each 
one  dollar  a  day  extra  wages  from  Cape  Town  to  Per- 
nambuco,  but  refuses  to  pay  the  same,  or  any  part  <^ 
theb*  wagea 

The  answer  avers  that  the  ship  was  seaworthy  when 
the  libellants  shipped,  and  when  she  sailed  on  the 
voyage.  It  denies  any  deviation,  and  charges  that  the 
fibellants  forfeited  their  wages  by  insubordinate  and 
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mutiiioiis  oonduot  on  the  Y0j9ge.  It  is  nnnecessaiy  to 
set  forth  with  greater  particularity  the  details  of  the 
{deadingB.  All  that  are  material  are  comprehended  in 
the  issues  above  stated  Each  libellant  was  examined 
as  a  witness  for  his  co-libellanta  The  main  £stcts  which 
apparently  entered  into  the  judgment  of  the  Court  are 
gathered  from  a  mass  of  contradictory  allegations,  and 
exceedingly  diffuse  and  rambling  statements  found  in 
the  depositions  and  oral  evidence  offered  on  the  trial 
They  amount  substantially  to  these :  . 

The  ship,  on  her  return  voyage  from  the  East  Indies, 
put  into  Cape  Town  in  a  leaky  state.  She  lay  in  port 
three  week&  Some  of  her  crew  left  her  there.  The 
four  libellants  shipped  there  for  the  home  voyage  to 
New- York,  making  up  an  extra  complement  to  the 
flhip^s  company.  They  knew  the  ship  was  in  a  leaking 
oondition,  and  shipped  with  express  notice  that  their 
services  would  be  mainly  required  in  pumping  her  on 
ihe  voyage. 

The  ship  leaked  two  or  three  iAches  the  hour  when 
she  went  to  sea.  After  being  out  about  thirty  hours, 
the  libelants  made  known  to  the  master  that  they  were 
unwilling  to  proceed  on  the  voyage  because  the  ship 
was  UBseaworthy,  and  requested  to  be  put  back  to 
Cape  Town,  There  was  nothing  disorderly  or  disre- 
q>ectful  in  their  proceedings  on  that  occasion.  The 
rest  of  the  crew  united  in  that  request  After  consul-, 
tation  on  board,  the  ship  was  put  about,  and  an  attempt 
was  £sdrly  made  to  work  her  into  port  The  wind  and 
eurrent  being  against  her,  it  was  found,  after  twenty- 
four  hours  effort,  that  she  made  no  headway,  and  the 
master  called  all  hands  and  told  them  he  could  make 
St  Helena  easier  than  get  back,  and  irpuld  run  so  as 
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to  sight  the  island^  aod  would  put  in  for  repairs  if  the 
condition  of  the  ship  rendered  it  necessary ;  and  if  the 
leak  did  not  increase  he  wonld  make  Pemambneo,  and 
there  have  the  ship  hove  out  and  fully  repaired.  To 
encourage  the  crew  he  engaged  to  give  each  man  one 
dollar  a  day  extra  wages  if  they  would  work  fidthfully 
on  the  voyage.  The  chief  work  was  at  the  pumps, 
the  ship  running  free  on  the  trade  winds,  exacted  but 
slight  labor  in  her  navigation. 

The  leak  continued  without  intermission,  and  required 
heavy  services  at  the  pumps  to  keep  the  diip  dear. 
The  evidence  varied  widely  between  the  men  and  sub- 
officers  as  to  the  degree  of  leakage  and  labor ;  the 
libellants,  in  their  testimony,  represent  the  leak  to  have 
increased  to  ten  inches  the  hour,  which  would  require, 
in  the  estimation  of  the  mate,  4,500  strokes  of  the 
pump  per  hour  to  keep  the  ship  afloat  He  does  not 
estimate  the  leak  to  have  exceeded  four  inches  the 
hour  at  any  time,  or  to  have  required  more  than  760 
strokes  an  hour  to  dear  her. 

Several  ship-masters,  experienced  in  voyages  to  and 
from  Calcutta,  Manilla,  &c.,  testified  that  they  con- 
ndered  the  ship  seaworthy,  manned  as  she  was  and 
running  with  the  trade  winds,  if  she  made  three  or 
four  inches  of  water  the  hour,  and  that  1,000  strokes 
the  hour  would  be  no  extraordinary  labor  at  the  pumps, 
as  she  was  manned  and  provided  The  ship,  after  re- 
ceiving partial  repairs,  had  been  surveyed  at  Cape 
Town  before  going  to  sea,  and  pronounced  seaworthy. 
The  leak  was  supposed  to  have  been  in  her  u{qp6r 
worka 

The  libellante,  from  the  time  the  ship  resumed  htr 
voyage,  after  the  fruitless  attempt  to  work  back  to 
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Cape  Town,  became  reluctant  and  slack  in  dieir  work, 
and  disobedient  to  the  officers.  Scott  was  the  ring- 
leader, and  was  on  different  occasions  insubordinate 
and  insolent  to  the  master,  and  acted  as  if  determined 
to  shirk  all  duty.  After  the  ship  passed  Si  Helena, 
the  libellants  openly  refused  to  do  duty,  and  went 
below  in  defiance  of  the  officers.  Scott  declared  him- 
self an  Englishman,  and  denied  the  authority  of  the 
master  over  him.  They  then  sung  Bule  Britannia^  in  a 
rude  and  boisterous  manner,  and  damned  the  American 
flag,  and  refused  to  come  on  deck  and  return  to  their 
duty.  The  master  ordered  them  to  be  kept  in  con- 
finement below  and  on  short  allowance  of  provisions 
for  their  disobedience  and  misconduct. 

They  afterwards  submitted  to  the  authority  of  the 
officers  and  were  again  put  to  duty.  When  the  ship 
arrived  off  the  roadsteads  of  Pernambuco,  the  libel- 
lants became  turbulent  and  insubordinate,  and  aasaulted 
the  master;  a  handspike  was  raised  upon  him  by  one, 
and  Scott  seized  and  held  him  fest,  tearing  his  clothes. 
Scott  was  put  in  irons  for  the  offence,  and  was  fire- 
quently  afterwards  called  upon  to  return  to  his  dnty. 
The  other  libellants  submitted  and  went  again  to  their 
duty.  Scott,  however,  utterly  refused  to  do  so,  and 
continuing  mutinous  and  stubbornly  insubordinate,  was 
kept  under  confinement  at  intervals  during  the  stay  at 
Pemambuco,  and  then  permanently  until  the  arrival 
of  the  ship  at  this  port. 

The  daimants  gave  direct  and  positive  proof  that 
befi)re  the  suit  was  brought  the  wages  of  Rooney,  Phil- 
lips and  Channan  were  paid  in  full,  and  their  receipt 
therefor  was  also  given  in  evidence.  Their  proctor 
testified  that  the  master  and  owners  refused  to  pay  any 
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extra  wages,  and  only  paid  what  the  captain  asserted 
waa  the  balance  due  them  on  the  ^pping  articles,  and 
the  libellants  denied  that  the  account  he  made  out  of 
their  wages  was  true.  He  was  contradicted  in  this 
statement  by  the  person  who  made  the  payments. 

Mr.  A.  Naak^  for  the  libellants,  insisted  that  the  mas- 
ter deceived  the  men  as  to  the  condition  of  the  ^p 
'  when  they  shipped,  overworked  them  cruelly  at  the 
pumps  during  the  voyage,  and  had  deviated  from  the 
voyage  for  which  they  shipped ;  that  they  had  a  right  to 
refiiae  doing  duty  on  board,  and  to  leave  the  ship  the 
first  opportunity,  and  collect  full  wages  to  New- York ; 
that  they  had  not  incurred  a  forfeiture  of  wage&  That 
Scott  was  wantonly  maltreated  and  imprisoned  at  Per- 
nambuco  and  on  the  voyage  thence  to  New- York,  and 
that  all  the  men  were  entitled  to  one  dollar  each  per 
day  extra  wages  for  the  full  voyage  home.  He  cited 
Ware,  109 ;  GH^pin,  83  ;  Hid.  140 ;  9  Johns.  R  158 ; 
8  Law  R.\  AnOum's  N.  P.  32;  \  HaU  R.  238;  4 
M(mmR^\  lEagg.  1S2;  Ibid.  59;  ZUsp.RI; 
2 Sminer R  13;  Jacobsen'a Sea Law8,U2;  Ware,  219; 
CMis  (mMerclumt  JSeameUy  296,299;  2ffagg.24t3; 
2  Fetera'  Adm.  R  415;  2  Sumner  R  11;  U  Johns. 
R  260. 

Mr.  E.  Burr,  for  claimants,  contended,  on  the  fi^^ts, 
that'the  libellants  established  no  right  of  action. 

Betts,  J. — ^It  win  not  be  attempted  in  the  examina- 
tion of  the  merits  of  this  case,  to  settle  or  discuss  all 
the  topics  brought  iato  the  controversy  in  the  multi- 
&rious  evidence  or  protracted  arguments  of  the  par- 
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ties.  Fonr  or  five  entire  days  have  bee&ezfamsced  on 
the  hearing.  The  testimony  upon  vanoofl  pomts  in 
dispnte  cannot  be  reconciled,  and  the  judgment  of  the 
Court  has  not  unfrequently  been  goyemed  more  by  the 
strong  probabilities  surrounding  the  caise,  than  the  posi- 
tive assertions  of  witnesses. 

In  respect  to  the  condition  of  the  ship  when  the 
libellants  entered  upon  the  voyage,  I  deem  it  less  im- 
portant to  determine  whether  she  was  fully  seaworthy 
than  to  ascertain  the  fidmess  of  the  dealing  of  the 
master  with  them.  They  were  English  seamen  acAiore; 
out  of  emplojrment,  and  seeking  an  opportunity  to  leave 
the  Gape.  The  ship  lay  about  three  weeks  in  the  port 
undergoing  repairs,  and  they  had  full  importunity  to 
inform  themselves  of  her  state,  so  &r  as  that  could  be 
known  from  external  appearances  and  the  degree  of 
leakage,  because,  not  only  was  her  condition  a  &ct  of 
notoriety,  but  they  were  in  intercourse  with  some  of 
her  crew  who  had  left  her  at  that  port,  and  were  them- 
selves frequentiy  about  her,  and,  as  it  would  appear, 
also  on  board  her  at  her  bertL 

The  master  explained  her  situation  to  them  when, 
they  were  hired,  and  engaged  them  expressly  to  aid  in 
working  the  pumps,  assuring  them  their  general  work 
in  navigating  her  would  be  light,  as  he  had  shipped 
extra  handa 

My  attention  has  been  carefully  directed  to  this  par- 
ticular, as  from  the  general  heedlessness  of  sailors  they 
are  exposed  to  be  drawn  into  improvident  bargains ; 
and  these  men,  in  a  degree  destitute,  in  that  remote 
part  of  the  world,  where  the  opportunity  to  select  their 
employment  must  be  rare,  would  be  eminently  liable 
to  imposition  or  disadvantageous  engagements.    But, 
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lookmg  watchfiillj  at  the  whole  evidence  to  tibk  point) 
I  aoLflfttisfied  tbe  libellants  entered  into  this  agreement 
with  a  plain  nndarstanding  o{  its  character  and  proba- 
ble hazards,  and  thi^  the  cheers  of  the  ship  practiced 
no  deceit  or  improper  influ^iceB  with  them  in  making 
the  shipping  contract 

Still,  if  the  ship  was  actually  nnseaworihy  at  the 
time,  or  proved  to  be  so  when  she  entered  upon  tiie 
voyage,  the  libdlaats  were  not  bound  by  their  coii- 
tract,  and  could  rightfully  refuse  to  continue  the  voy* 
age  and  compdi  the  master  to  return  with  the  ship  to 
port  (Porter  v.  Andrews^  9  Johns.  R.  360;  TM 
Vmkd  States  v.  AakUm,  2  Swmner,  13.)  The  conduct 
of  the  libellants  in  requesting  the  master  the  first  day 
out  to  go  back  to  the  port  of  departure,  because  df 
the  leaking  of  the  ship,  was  respectful  and  proper,  and 
if  not  obeyed,  provided  the  ship  was  unseaworthy, 
would  have  dissolved  their  obligation  to  remain  with 
har  and  incur  the  hazard  of  a  voyage  on  board.  The 
master  most  properly  submitted  to  their  demand,  and  I 
think  satisfactorily  proves,  he  attempted  in  good  fidA 
to  comply  with  it  His  judgment,  Ihat  greater  danger 
was  incurred  by  beating  back  against  wind  and  current 
in  her  then  state  than  by  continuing  his  course  upon 
the  trade  winds,  is  confirmed  and  justified  by  the  judg- 
ment of  several  experienced  shipmasters  who  were 
examined  to  that  point  on  the  trial  This  was  clearly 
explained  to  the  crew  at  the  time,  and  all  hands  went 
freely  to  their  duty  and  put  the  ship  upon  her  couraa 
After  this  the  libellants  were  bound  to  obey  the  orders 
of  the  master,  and  lend  their  services  feithfully  in  tiba 
work  of  the  ship. 

I  do  not  consider  the  statement  c^  the  master  to  the 
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erew  that  he  would  run  in  sight  of  ik/t  Ifikiid  of  8L 
Helma  as  a  positiye  engagement  to  make  that  direo- 
ticm  part  of  the  route,  so  that  a  departure  frcmi  it 
would  constitute  a  deviation.  The  marine  laws  are 
peremptory  that  the  mastor  shall  perform  the  voyage 
stipulated  in  the  shipping  contract,  and  holds  the  sea- 
men discharged  of  their  obligation  to  the  ship  if  he 
deviates  from  it  {Ourtta^  Rights  ofSecmen^  25.)  But 
this  duty  respects  the  voyage^  its  inception,  and  its  spe- 
cified termini^  and  has  no  relation  to  the  track  or  line 
of  navigation  pursued  in  accomplishing  it  That  must, 
£x)m  its  nature,  be  contingent,  or  regulated  at  the 
■ound  discretion  of  the  master.  Had  the  libeUaats 
proved  an  express  agreement  of  the  master  to  run  in 
sight  of  St  Helena,  it  would  be  no  deviation,  in  a 
maritime  sense,  to  have  varied  his  route  so  as  to  fiul  of 
a  literal  fulfilment  of  sudi  engagement  To  keep  in- 
tentionally away  from  the  island  would  be  a  breadi  of 
the  terms  of  such  engagement,  but  it  would  be  damntuR 
absque  tiyurta^  if  no  necessity  existed  for  resorting  to 
that  port  Of  that  necessity  the  master,  from  his  posi- 
tion, must  be  judge,  and  if  he  acts  in  good  fiuth  and 
fidrly  upon  the  fiu^ts  before  him,  his  decision  should  be 
final  He  considered  the  vessel  capable  of  making 
Peniambuco,  that  she  was  under  no  exigency  to  seek 
6t  Helena,  and  that  there  was  no  object  in  stopping 
tiiere  except  to  save  the  crew  from  ismiineAt  peril  to 
th^ir  lives,  as  the  ship  could  not  obtain  repairs  at  that 
port,  and  the  interests  and  safety  of  ship  and  crew 
required  him  to  pursue  the  most  direct  course  to  Fe^ 
nambuco.  This  conclusion  is  frdly  supported  by  the 
evidence  in  the  case. 
Nor  under  the  &ets  can  the  claim  of  the  libeUaats 
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IH^Tail,  that  diey  were  absolved  &om  all  obligation  of 
obedience  and  dnty  to  the  vessel  because  she  was  pot 
upon  the  comse  to  Pernambnco,  and  not  directly  to  New- 
York.  Ordinarily,  the  shipping  contract  is  to  be  na- 
derstood  as  contemplating  a  direct  voyage  from  the 
port  of  departure  to  that  of  its  termination,  nnless  a 
different  conrse  is  stipulated  in  the  agreement,  or  is 
]riainly  made  known  to  the  seamen.  (The  Mwerva^ 
1  Hogg.  347;  The  Oearge  Home,  Ibid.  182.)  But  in 
tiiis  instance,  after  the  ship  left  port,  a  departure  from 
the  shortest  line  to  her  port  of  destination  would  be 
justifiable  on  the  hct  that  Pemambuco  was  the  nearest 
accessible  port  atwhich  the  repairs  needed  could  be  ob- 
tained; and  also  because  it  was  the  surest  and  speediest 
route  in  the  condition  of  die  ship.  A  change  of  voyage 
whidi  may  discharge  mariners  from  theobUgation  of  their 
contract,  must  be  wilftilly  made  by  the  master,  and  en- 
forced against  their  consent  or  acquiescence.  {The  mm- 
rody  Oilpin,  SL)  This  is  a  common  course  of  navigation 
vtith  vessels  bound  from  the  Cape  to  the  United  States, 
and  might  reasonably  be  implied  as  so  understood  by 
ihe  libeUants,  as  they  were  in  the  port,  waiting  and 
seeking  the  opportunity  of  a  return  to  this  countiy. 
They  made  no  opposition  or  objection  to  this  course  ci 
the  voyage,  when  it  was  declared  to  them  and  was  re- 
sumed, and  the  promise  of  extra  pay  had  been  giyai 
them.  They  grumbled  afterwards,  and  were  insolent 
and  ooeaiionally  insubordinate,  but  their  comfdainis 
were  against  the  state  of  the  ship  and  the  labor  ex- 
acted of  them,  and  not  to  the  course  run,  until  they 
were  carried  jMurt  St  Helena.  Thm  it  was  they  refused 
to  perform  further  duty  on  board  unless  the  diip  was 
taken  back  to  the  idand,  and  persisted  in  the  refhsal 
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until  coerced  by  doBe  confinemeiit  and  pmation  of 
food  to  yield  and  rettirn  to  their  services. 

These  &ct8, 1  think,  afford  a  satisfoctory  presomp- 
tion,  that  if  the  master  intended  going  to  Pemambnco 
when  the  libellants  were  hired,  they  were  apprised  of 
it,orthatif  that  rente  was  fixed  npon  after  getting  to 
sea,  tiiey  either  acqniesoed  in  it,  or  the  chai^  waa 
one  of  probable  necessity,  and  thns  excusable  in  the 
master.  Under  either  drcnmstance,  the  libellants  were 
bonnd  to  afhU  obedience  and  £sdthfiil  discharge  of  their 
contract,  and  their  miscondnct  on  that  occasion,  in  my 
opinion,  jnstiy  anthorises  the  owners  of  the  diip  to  re- 
sist the  demand  for  wages,  and  have,  at  least,  judgment 
of  forfeitore  of  the  extra  pay,  being  a  proportion  of  the 
libellants'  wagea  The  Ciourt  is  not  compelled  to  pro- 
nounce a  forfeitore  c^  the  entire  wages,  but  may  pnnirii 
malfeasances  or  dereliction  of  duty  at  sea  by  such  ab- 
straction of  wages  or  mulcts  as  will,  in  its  judgment, 
supply  an  appropriate  punishment  {The  BaUie  Mer- 
ekomt,  Sdwardi  R  219;  I%e  Lima,  3  Hogg.  369; 
OlofOman  y.  Ibnmsony  1  Swnn.  373 ;  Poihter  on  Mari- 
time OarUracU,  art  178 ;  The  JBlizabeth  Frith,  1  Blatehf. 
A  How.  195.) 

The  after  submissi,on  of  the  men  to  the  authority  of 
the  ship,  and  return  to  duty,  with  the  acquiescence  of 
the  master,  and  their  continuing  to  serve  on  board  un^ 
til  her  arrival  at  Pemambnco,  should  operate  in  equity 
to  preserve  the  wages  agreed  in  the  shipping  articles. 
I  do  not  hold  the  transaction  an  entire  condonation  of 
their  offence,  yet  I  do  not  think  the  master  should  be 
allowed  to  inflict  corporeal  punishment  soffidrat  to  bring 
tlM  men  back  to  duty,  avail  himself  of  their  serviceti 
and  then  exact  a  confiscation  of  their  whole  wages  for 
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oonduct^  although  highly  disorderly  and  mutanoos,  yet 
baaed  upon  colorable  grounds  of  wrong  towards  them, 
and  of  right  on  their  part  to  hold  ihemadTes  dis- 
charged of  all  obligation  to  the  ship. 

The  point  taken  on  the  defence,  that  the  engagemoit 
of  the  master  to  give  the  crew  extra  pay  was  obtained 
from  him  by  duress,  or  unlawful  compulsion,  is  not 
tenable. 

It  was  proposed  spontaneously  by  himself  and  in  the 
exigencies  of  the  ship  and  all  her  ccmipany,  was  reason- 
able and  proper  in  itself,  and  would  be  upheld  in  &yor 
oi  these  men,  had  they  not  sacrificed  their  rights  by 
their  own  after  misconduct 

It  is  further  insisted,  that  this  claim  was  satisfied  by 
the  master  after  the  termination  of  the  voyage  at  this 
port,  and  was  included  in  a  receipt  in  full,  taken  by 
him  bn  settlement  with  all  the  men  except  Scott  The 
testimony  of  the  libellants'  proctor,  and  a  clerk  of  the 
claimants'  proctor,  in  respect  to  that  settlement,  stands 
in  direct  conflict  Without  deciding  the  question-  of 
credit  between  those  witnesses,  and  independent  of  the 
other  special  grounds  of  defence,  I  shall  place  the 
denial  of  extra  wages  to  these  men,  exclusively  upon 
the  right  of  the  owners  to  their  forfeiture.  The  proof 
is  ample  that  their  contract  wages  were  fully  paid,  and 
that  they  became  parties  to  this  action  solely  to  recover 
lEheir  extra  pay. 

It  is  th^efore  ordered,  that  the  libel  be  dismissed  in 
iwpeet  to  Rooney,  Phillips  and  Ghannan. 

Altiiough  Scott  had  been  the  ringleader  in  the  dis* 
turbances  and  mutinous  conduct  at  sea  on  the  passage 
from  Cape  Town  to  Pemambuco,  yet  I  regard  his  re- 
stcHration  to  duly  by  the  master,  on  his  confession  of  hia 
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fiuiltB  and  {Hromifle  of  good  behavior,  a  remittance  of 
Hie  absolute  forfbiture  of  wages  he  had  incurred,  imd 
I  shall  not  accordingly  discruninate  between  his  case 
and  that  of  his  fellows  np  to  the  arrival  of  the  ship  at 
Pemambnco  roada 

The  statements  in  the  proofe  of  the  transactions  at 
Pemambnco  in  respect  to  Scott  are  entangled  and 
equivocal,  and  lack  that  fullness  and  certainty  which 
might  enable  the  C!ourt  to  determine  satisfactorily  the 
true  character  and  extent  of  his  offbnces  at  that  place. 
He  was  at  times  disorderly  and  dangerous,  and  was 
pmiished  severely  therefor,  on  ship-board  and  on  shore, 
and  it  would  appear  that  the  master  considered  these 
punishments  adequate  and  sufficient  for  the  offences, 
as  he  offered  to  receive  him  back  to  his  place  in  the 
dup.  The  other  men  involved  with  him  in  the  mis- 
conduct  accepted  the  pardon,  and  performed  duty  up 
to  the  arrival  of  the  ship  in  New- York,  and  were  there 
paid  their  wages  in  fulL 

Scott  maintained  an  unflinching  refusal  to  submit^ 
declaring  he  had  been  kept  so  long  in  irons  he  would 
ranain  in  that  condition  to  New-York,  and  be  judged 
tiiere,  and  he  was  accordingly  confined  in  irons  on 
board  during  the  voyage  home. 

Scott  addressed  a  letter  to  the  master  at  Pernambuco, 
manifesting  penitence  and  humble  submission  to  hia 
authority,  promising  to  refrain  from  liquor  and  behave 
well  thereafter.  It  is  not  clearly  shown  why  that  re- 
pentance was  not  accepted  by  the  master,  and  it  haa 
not  been  made  to  appear  distinctly  that  the  letter  was 
not  written  during  his  last  confinement  at  that  port, 
although  much  rambling  and  incoherent  evidence  was 
given  tending  to  show  that  the  letter  was  written  long 
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before  the  ship  left  the  port,  and  that  the  conduct  of 
Scott  was  constantly  violent  and  refractory  until  her 
departure. 

Scott  insisted  he  was  entitled  to  a  discharge  at  Per- 
nambnco,  and  that  the  master  had  no  rightful  authority 
over  him  there ;  and  so  far  as  he  may  be  regarded  act- 
ing under  an  honest  belief  in  that  right,  his  refusal  to 
yield  to  the  commands  of  the  officers  of  the  ship  should 
be  considered  leniently,  and  his  first  offer  to  return  to 
duty  should  have  been  accepted.  The  proofe,  how- 
ever, tend  strongly  to  the  conclusion  that  this  submis- 
sion was  in  fiu^t  offered  and  accepted  on  his  first  im- 
prisonment, and  that  he  immediately  afterwards  re- 
newed his  disorderly  and  mutinous  conduct,  and  was 
imprisoned  therefor  on  shore  and  in  the  ship.  After 
he  was  brought  back  to  the  vessel,  in  irons,  and  on  the 
homeward  voyage,  he  was  repeatedly  urged  by  the 
master  to  return  to  his  duty,  but  he  peremptorily  re- 
fused to  do  so.  This  conduct  necessarily  bars  his  de- 
mand for  wages  from  Pemambuco  to  New-York 

Desiring  to  look  as  favorably  as  the  testimony  will 
admit  at  extenuating  circumstances  on  the  part  of  sea- 
men, when  a  total  forfeiture  of  wages  already  earned 
is  sought  for,  I  hold  that  the  master  has  not  given  suf- 
ficient proofe  to  make  the  misconduct  of  Scott  at  Per- 
nambuco,  and  from  thence  to  New- York,  forfeit  his 
antecedent  wages,  and  shall,  accordingly,  decree  in  his 
favor  for  the  balance  of  wages  due  and  unpaid,  on  the 
arrival  of  the  ship  at  Pemambuco. 

I  cannot  collect  from  the  proofe  the  true  state  of  his 
aoQounts  with  the  ship  at  the  time  he  was  imprisoned 
at  Pemambuco,  and,  unless  the  parties  agree  upon  the 
amount,  it  must  be  referred  to   a  commissioner,  to 
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ascertain  the  som  then  due  him,  deducting  all  pay- 
ments made  him. 

The  final  decree  will  include  all  proper  directions  in 
respect  to  the  details  of  the  judgment  and  cost& 


Thb  Sloop  Aitoua 

The  Mthnate  or  judgmeDt  of  witneetas  formed  in  the  night  time,  and  oxprewed 
ortUy,  or  exhibited  on  chitrts  or  diAgnuns  on  a  Teasel  in  motion,  are  of  dight 
weight  in  determiniog  the  reUti^e  poation  and  bearing  of  another  rmmH^ 
alio  nnder  motion. 

A  TeMel  elose-hanled  on  the  wind  has  a  right  to  rely  to  the  last  moment  on  the 
ability  and  eare  of  another  meetmg  her  with  the  wind  free  to  aToid  a  eolli- 
Mon,  and  is  not  responsible  for  a  wrong  movement  on  her  patrt,  eansed  by  the 
negligenee  of  the  one  running  free ;  bnt  a  Teasel  elose>hanled  is  bound  to  hold 
her  taek,  so  as  not  to  oome  round  in  the  way  of  one  free  and  radeaToring  to 
aroid  her. 

ATessel  running  free  has  no  right  to  eross  the  bows  of  a  beating  vessdi,  unleai 
she  has  clearly  room  to  do  it  without  disturbing  her  course;  nor  to  come  so 
closely  upon  the  stem  of  the  other  as  to  create  apprehennons  of  a  c<^lision, 
and  alarm  her  into  a  change  of  *her  course  to  escape  it 

Aveasel  on  the  wind  has  the  right  to  run  out  her  tack,  and  it  is  the  duty  of  an- 
other Tessd  approaching  her  before  the  wind  to  take  the  necessary  precau- 
tions to  aToid  a  collision. 

The  customs  as  to  the  navigation  of  the  North  Biverven  consonance  with  nau- 
tical usages  at  sea,  and  the  rules  regulating  such  navigation  are  the  same  as 
obtain  in  regard  to  sea-gdng  vessels, 

Oeo.  A.  Shufeldb,  for  libellants. 

A.  L.  Jordan^  for  claimant 

Bbtts,  J. — ^This  is  a  case  of  collision  between  two 
sloops  on  the  North  River,  and  the  extent  of  damage 
incurred  renders  it  one  of  serious  importance  to  the 
irespective  parties.     It  has  been  litigated  at  great  ex- 
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pense,  and  through  protracted  and  tedious  inquiries 
into  the  facts.  The  law  and  facts  bearing  upon  the 
case  have  been  thoroughly  discussed;  orally  before 
the  Court,  and  by  able  and  well-digested  written  argu- 
ments submitted  by  the  counsel  The  statements  of 
the  transaction  by  the  witnesses  do  not  strictly  coin- 
cide with  the  representations  of  the  parties  in  their 
pleadings,  but  the  variances  are,  perhaps,  deserving  no 
special  regard,  other  than  in  respect  to  the  eflfect  they 
may  have  upon  the  credit  of  some  of  the  witnesses, 
whose  testimony  is  called  in  question. 

The  libellants  charge  that  the  sloop  Bucktail,  owned 
by  them,  being  on  a  voyage  down  the  river  to  the  city  of 
New- York,  and  about  opposite  the  end  of  the  long  dock  at 
Rhinebeck,  and  nearly  in  the  middle  of  the  river,  making 
a  tack  to  the  westward,  the  wind  ahead,  blowing  straight 
up  the  river,  the  sloop  Argus  was  seen  coming  in  the  op- 
posite direction  before  the  wind,  and  standing  directly 
for  the  Bucktail ;  and  as  soon  as  within  call,  she  was 
hailed  by  the  Bucktail  to  bear  up  or  to  luff;  that  no 
attention  was  paid  to  the  direction ;  on  the  contrary, 
she  continued  her  course,  heading  for  the  Bucktail, 
until  her  stem  struck  the  larboard  bow  of  the  Bucktail, 
cutting  it  down  to  the  water's  edge,  from  which  injury 
she  afterwards  sunk  and  was  totally  lost. 

The  claimant  answers,  that  the  night  was  very  dark, 
and  the  atmosphere  thick  and  hazy,  so  that  objects 
could  be  distinguished  but  a  short  distance ;  that  the 
wind  was  blowing  heavily  from  the  southeast;  the  Argus 
was  on  her  course  up  the  river,  from  New- York  to 
Hudson,  bearing  about  northeast;  when  she  was  op- 
posite the  long  dock  at  Rhinebeck,  and  near  the  west 
shore  of  the  river,  the  Bucktail  was  discerned  from  her 
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a  very  short  distance  ahead,  obliquely  to  the  eastward, 
beating  down  the  river,  on  a  tack  from  the  eastern  to 
the  western  bank  of  the  river,  with  the  wind  so  fevor- 
able  as  to  be  able  to  hold  her  course  nearly  with  that 
of  the  river.  That  it  was  judged  advisable  to  keep 
the  Argus  away  to  avoid  a  collision,  and  she  was  steered 
in  a  proper  angle  towards  the  westerly  bank  of  the 
river,  so  that  she  could  have  safely  passed  the  Bucktail 
on  her  lee  side  without  danger  of  collision,  if  that 
vessel  had  kept  her  course  as  she  was  bound  to  do ;  but 
that  after  the  direction  of  the  Argus  had  been  so  altered, 
the  Bucktail  deviated  from  her  proper  course,  and  ran 
directly  across  the  bows  of  the  Argus,  thus  producing 
the  collision  complained  of 

The  other  parts  of  the  pleadings  need  not  now  be 
rehearsed,  as  the  gist  of  the  controversy  is  involved  in 
these  allegations.  Before  adverting  to  the  proofe  ad- 
duced by  the  parties,  it  is  proper  to  observe,  that  the 
estimate  or  judgment  of  witnesses,  as  to  the  bearings, 
distances  or  relative  positions  of  objects  on  the  water 
looked  at  in  the  night-time,  and  particularly  when  the 
witnesses  are  placed  on  vessels  in  motion,  cannot  be 
considered  entitled  to  confidence  as  facts.  They  are 
little  more  than  conjectures,  formed  in  a  state  of  mind 
and  position  disabling  the  witnesses  from  speaking 
with  any  reliable  certainty. 

The  course  of  the  river,  at  the  place  of  the  casualty, 
is  assumed  by  the  witnesses  to  be  north  and  south,  and 
the  direction  of  the  wind,  and  the  track  of  the  two 
vessels,  are  probably  estimated  with  reference  to  that 
assumption ;  and  as  the  true  range  of  the  river  is  a 
point  or  more  east  from  the  one  supposed,  the  relations 
•of  the  other  particulars  would  have  to  be  taken  with 
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ooiresponding  allowance&  Indeed,  both  the  proofe  and 
the  arguments  concede,  that  a  variance  of  several 
points  from  any  of  the  supposed  courses  might  be  rea- 
sonably expected  and  accounted  for,  without  impeach- 
ing the  veracity  or  intelligence  of  the  witnessea 

These  considerations  must  lead  to  great  caution  in 
adopting  diagrams  or  charts  fiumed  upon  the  courses 
assigned  the  two  vessels  by  the  respective  witnesses,  as 
affording  any  just  criterion  by  which  the  £EUSts  in  con-^ 
troversy  may  be  adjusted. 

A  few  prominent  particulars  in  the  case,  not  essen- 
tially in  dispute,  appear  to  me  to  settle  the  question 
between  the  parties  as  to  the  wrong  or  negligence  of 
the  claimants'  vessel,  and  the  right  of  the  libellants  to 
damages. 

The  Bucktail  was  sailing  against  the  wind,  be  its  ex- 
act direction  at  whatever  point  may  be  assumed,  and 
her  longest  stretch  or  tack  was  from  the  east  to  the 
west  She  was  loaded  below,  and  had  bundles  of  hay 
on  deck  so  piled  up  as  to  require  the  boom  to  be  raised 
by  a  reef  in  the  mainsail,  and  this  trim  would  some- 
what impede  and  embarrass  her  management  It  was 
night,  but  not  dark  enough  to  prevent  the  two  vessels 
being  seen  by  persons  on  each,  at  a  distance  of  half  a 
mile  to  a  mile  apart 

The  Argus  was  light,  and  running  free  before  the 
wind,  about  in  the  middle  of  the  river,  which,  at  the 
place  in  question,  was  a  mile  wide,  with  the  channel 
fit>m  sho^e  to  shore. 

The  Bucktail  came  around  on  her  larboard  tack  a 
quarter  of  a  nule  above  the  long  dock  at  Rhinebeck, 
and  was  supposed  by  her  pilot  to  range  off  about  a 
south  southwest  course,  and  by  those  observing  her 
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from  the  Argus,  to  head  southwest  The  deieaee  is 
{dsced  essentjally  upou  the  poaitioa  that  she  was  able 
on  that  wind  to  hold  her  coarse,  whioh^  if  adhered  to, 
would  have  carried  her  far  east  of  the  track  the  Argus 
was  mnniiig ;  and,  also,  on  the  proposition  of  law,  that 
the  Backtail  was  bound  to  pursue  the  course  she  had 
taken,  whilst  the  Argus  was  only  required  to  use  mesr 
iures  for  avoiding  her,  on  her  continuing  to  hold  that 
course  as  close  to  the  wind  as  she  could  be  laid  until 
her  tack  was  run  out 

The  counsel  for  the  clainoant  submits  yarious  dia- 
grams to  substantiate  the  conclusions  he  draws  from 
these  considerationa  Whatever  nautical  theories  may 
be  raised  in  respect  to  the  relative  bearing,  ability  and 
duty  of  the  two  vessels,  I  am  satisfied,  upon  the  prooft, 
that  up  to  the  point  of  time  at  which  a  collision  became 
apparent  and  imminent  on  board  both  vessels,  the  Buck- 
tail  was  managed  by  her  crew  with  ordinary  skill  and 
precaution. 

There  is  nothing  in  the  evidence  necessarily  con- 
flicting with  the  statements  of  those  on  board  the  Buck- 
tail,  that  she  was  kept  steadily  on  her  course  as  near 
to  the  wind  a^  her  build  and  trim  would  permit  She 
took  her  direction  towards  Kingston  Point  intending 
to  run  out  her  tack  in  that  vicinity;  and  upon  the 
evidence,  this  would  bring  her  scarcely  half  a  mile  be- 
low a  right  line  across  the  river  from  the  place  of  her 
departure  on  the  tack.  The  actual  course  she  was 
making  across  the  water  could  not  correspond  with 
any  of  the  hypotheses  of  the  witnesses  on  either  side, 
for  though  it  was  undoubtedly,  by  the  compass,  south 
of  west,  yet  the  notions  that  it  was  southwest  or  south 
southwest  were  only  conjectures,  and  of  sli^t  moment 
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in  the  case,  it  being  s&tififoctorily  proved  Hiat  she  was 
kept  close-hauled  to  the  wind,  with  a  yiew  to  Kingston 
Point  on  the  west  shore  as  the  terminns  of  her  tack. 

The  libellants'  witnesses  testified  in  conscmance  with 
the  libel,  that  the  collision  took  place  near  the  middle 
of  the  rirer,  opposite  Bhinebeck  dock,  which,  as  ap» 
pears  from  the  snTveys,  was  about  eighty  rods  below  the 
beginning  of  her  tack. 

The  Bncktail  would  accordingly  have  made  southing 
a  quarter  of  a  mile,  and  reached  nearly  half  the  dis- 
tance across  the  river  towards  Kingston  Point 

The  witnesses  for  the  claimant  concur  substantially 
in  placing  the  two  vessels  near  the  middle  of  the  river 
when  they  met,  and  there  can  be  no  question,  upon  the 
evidence  and  the  plan  of  the  various  courses,  that  if 
she  had  made,  from  the  start,  a  south  southwest  or 
southwest  course,  she  could  not  have  run  beyond  the 
middle  of  the  river,  in  falling  down  a  quarter  of  a  mile, 
opposite  to  Rhinebeck  dock. 

But  the  claimant's  answer,  by  which  their  defence 
must  be  governed,  avers  that  the  collision  took  place 
near  the  weei  share  of  the  river ^  opposite  Bhinebeck 
dock.  This  is  palpably  a  gross  error,  for  by  no  possi* 
bility  could  the  Argus  be  so  placed,  having  a  view  of 
the  Bucktail  at  that  distance,  as  to  act  on  the  belief  that 
the  latter  was  holding  a  southwest  course,  with  a  wind 
asserted  to  be  nearly  free  for  her  from  the  time  she 
came  about  to  the  moment  of  collision ;  and  it  would 
be  physically  impossible  the  two  vessels  could,  under 
the  circumstances,  come  in  contact  on  a  line  nearly  «t 
a  right  angle  from  the  point  of  departure  of  the  Buck- 
tail  If  the  Argus  saw  the  Bucktail  come  about,  a  mile 
dS^  then  the  two  vessels  must  have  run  an  equal  difr 
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tance  in  the  same  time,  and  directed  to  the  same  point, 
in  order  to  effect  the  meeting,  and  the  Bncktail,  instead 
of  heading  down  the  river,  mnst  have  been  necessarily 
and  obyionsly  to  the  eye,  laying  at  nearly  right  angles 
across  it ;  which  would  have  been  emphatic  notice  to 
the  Argus  not  to  attempt  to  cross  her  bows. 

K  the  distance  of  a  mile  and  the  position  of  the 
Argus  on  the  west  shore  is  disregarded,  and  the  Buck- 
tail  is  assumed  to  have  been  seen  three-quarters,  a 
half,  or  quarter  of  a  mile  distant,  the  Argus  being  in 
the  middle  of  the  river,  the  difficulty  of  reconciling 
the  claimants'  theories  and  diagrams  with  the  proved 
fistcts,  are  no  way  diminished;  on  the  contrary,  they 
are  multiplied  and  enhanced. 

The  nearer  the  two  vessels  are  placed  to  each  other, 
at  the  moment  the  Bucktail  came  round  on  her  lar- 
board tack,  the  more  difficult  and  improbable  would  be 
a  collision  in  the  manner  this  occurred ;  for  the  Argus 
continuing  her  course  in  the  middle  of  the  river,  every 
moment  she  advanced  in  that  direction,  with  a  speed 
superior  to  that  of  the  Bucktail,  she  would  necessarily 
be  running  out,  and  passing  the  point  where  the  Buck- 
tail  must  cross  her  track,  even  at  right  angles,  and  the 
more  oblique  the  course  of  the  Bucktail  on  the  wind, 
towards  that  Une,  the  more  improbable  would  be  their 
meeting  on  that  line. 

This  improbability  of  contact  upon  these  assump- 
tions would  become  next  to  an  impossibility,  on  the 
allegations  of  the  answer.  The  Argus  is  by  the  an- 
swer placed  near  the  west  shore,  opposite  BJiinebeck 
dock,  which,  it  is  seen,  is  only  a  quarter  of  a  mile  be- 
low the  position  of  the  Bucktail,  on  the  opposite  side 
of  the  river ;  and  i^  instead  of  the  two  running  in  dif- 
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ferent  directions,  both  had  endeavored,  on  the  most 
direct  line,  to  reach  the  point  of  collision,  it  would  be 
utterly  incredible  that  the  Argus  would  not,  before  a 
strong  and  free  wind,  in  her  trim,  have  passed  the  point 
before  the  Bucktail,  deeply  laden,  could  beat  the  same 
and  even  a  greater  distance. 

It  is,  therefore,  most  clear,  that  if  the  proofs  had 
been  secundum  allegata^  and  shown  the  Argus  running 
her  course  before  the  wind,  near  to  the  western  shore, 
when  the  Bucktail  came  about,  there  could  be  no 
rational  mode  of  accounting  for  the  collision  on  the 
proofs,  but  by  supposing  the  Bucktail,  after  the  Argus 
passed  her  track,  bore  up,  and  by  superior  speed,  over- 
took and  ran  into  the  latter  vessel 

The  answer  and  proofs  of  the  respondent  do  not 
so  correspond  that  they  can  stand  together  and  es- 
tablish the  case  for  him  in  either  aspect,  but  yet  the 
proofe  may  be  used  to  countervail  the  evidence  ad- 
duced on  the  part  of  the  libellants,  and  take  away  their 
claim  to  a  recovery.  So,  also,  the  claimants'  proofe  or 
answer  may  be  invoked  by  the  libellants,  in  support 
of  their  version  of  the  transaction. 

The  statement  of  Swart,  the  helmsman,  and  War- 
ringer,  the  pilot  of  the  Bucktail,  is  in  substance,  that 
she  was  beating  down  the  river,  westward  on  her  lar- 
board tack,  and  as  close  to  the  wind  as  she  could  lie, 
when  it  was  found  that  the  Argus  had  taken  no  mea- 
sures to  avoid  her,  and  the  two  vessels  were  approach- 
ing each  other  rapidly,  in  a  way  threatening  an  imme- 
diate collision.  That  the  Argus  was  hailed  loudly  to 
luflF,  and  not  obeying  the  order,  the  Bucktail  bore  up, 
and  instantly  was  run  into  by  the  Argus,  on  her  larboard 
bow ;  and  that  if  any  watch  had  been  kept  on  the  Ar- 


Sia  CASES  IN  ADIOBALTT. 

Hie  Sloop  Argot. 

gas,  the  danger  would  have  been  seen  on  board  her  in 
time,  and  she  could  easily  have  avoided  it 

Testimony  is  given  by  the  claimant  tending  to  im- 
peach the  credit  of  Swart;  and  direct  and  strong  evi- 
dence that  a  look-out  was  kept  on  the  Argus,  and  that 
the  Bucktail  was  distinctly  seen,  and  her  movements 
watched  from  the  time  she  came  about ;  and  if  she  had 
held  the  course  she  took  on  that  tack,  and  which  her 
capacity  as  a  sailor,  and  the  direction  of  the  wind  ena- 
bled her  to  hold,  she  would  have  gone  clear  of  the  ArguSi 
and  that  the  collision  was  the  consequence  of  her  &ult 
in  these  respects. 

If  Swart's  general  character  is  impeached  by  the  evi- 
dence, still  the  answer  of  the  respondent  in  this  behalf 
directly  corroborates  his  statement,  and  that  of  War- 
ringer,  so  that  in  respect  to  this  branch  of  the  issue, 
that  testimony  must  prevail  against  any  number  of  wit- 
nesses offered  by  the  party  who  put  in,  and  swore  to  the 
correctness  of  the  answer. 

The  allegations  of  the  claimant  are,  that  the  night 
was  very  dark  and  hazy,  that  objects  could  be  distin- 
guished but  a  short  distance;  that  when  the  Bucktail 
was  first  discovered^  the  Argus  was  kept  away  to  the  west 
shore,  and  **  when  the  course  of  the  Argus  had  been  so 
aUered^^^  the  Bucktail  was  made  to  deviate  fit>m  her 
true  and  proper  course,  so  as  to  run  across  the  bows  of 
the  Argus,  and  make  a  collision  between  the  two  un- 
avoidable. 

This  places  the  two  vessels  precisely  in  coincidence 
with  the  description  given  by  Swart  and  Warringer, 
and  demonstrates  that  the  Argus  did  not  observe  the 
Bucktail  until  the  moment  she  attempted  to  avoid  her 
by  bearing  away;  and  the  presumption  is  ezceedinglj 
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Strong,  that  the  attentipn  of  the  Argus  was  first  called 
to  the  Bncktail  from  the  cry  of  the  latter  to  luflF,  which 
was  heard  by  her,  and  which  was  so  urgent  as  to  call 
up  one  of  her  men  from  below. 

Whether,  in  that  emergency,  the  most  prudent  and 
discreet  course  was  pursued  on  board  the  Bucktail,  in 
bearing  away,  also,  it  is  not  important  to  inquire  and 
determine.  She  had  a  right  to  rely  to  the  last  moment 
upon  the  ability  and  care  of  the  vessel  before  the  wind, 
and  if  in  the  alarm,  resulting  from  the  instant  danger, 
she  adopted  a  &lse  manoeuvre,  that  will  in  no  sort  ex- 
cuse the  Argus,  or  take  away  the  right  of  the  Bucktail 
to  claim  damages,  since  the  confusion,  and  all  the  con- 
sequences of  the  then  situation  of  the  two  vessels,  arose 
from  the  fault  of  the  Argus.  {The  Diadem^  1  Robin- 
mm,  Jr.,  R  132;  The  Celt,3ffagg.  321;  TheEarrtet, 
1  Bobinson,  Jr.,  R.  182.) 

I  am  by  no  means  satisfied  that  any  wrong  manoeuvre 
was  made  by  the  Bucktail,  or  that  she  had  it  in  her 
power  to  take  any  course,  when  it  was  found  that 
the  vessels  were  directly  upon  each  other,  which 
would  have  rescued  her  from  the  danger  that  was  upon 
her. 

The  Argus  had  no  right  to  pass  the  bows  of  the  beat- 
ing vessel,  unless  she  had  clearly  room  enough  to  do  it 
without  driving  her  into  the  wind,  or  to  come  so  closely 
upon  her  stem  as  to  alarm  her  for  her  safety,  and  in- 
duce her,  under  such  apprehension,  to  bear  away 
before  the  wind. 

There  was  the  ftill  breadth  of  the  river  to  the  Argus, 
with  a  free  wind,  and  it  was  her  duty  to  observe  the 
Bucktail  and  take  such  a  course  as  to  leave  her  undis* 
turbed  on  her  tack. 
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It  is  clear  to  my  mind,  upon  the  eyidence,  that  this 
was  not  done,  and  the  unfeeling  neglect  on  board  the 
Argus  after  the  disaster  to  stop  and  aid  the  crippled* 
vessel  or  ascertain  what  might  be  her  danger,  although 
urgently  appealed  to  with  the  cry  that  she  was  sinking, 
and  from  l^e  refusal  on  the  part  of  her  officers  to 
give  the  name  of  the  vessel,  is  impressive  evidence  of 
conviction  on  board  of  the  Argus  that  the  wrong  had 
been  wholly  on  her  side. 

Moreover,  the  character  of  the  injury  received,  as  de- 
tailed by  the  ship-carpenters,  is  very  strongly  corrobora- 
tive of  Uie  statements  of  the  libellants^  witnesses,  that  the 
Argus  struck  the  Bucktail  stem  on,  and  did  not  receive 
the  blow  obliquely  from  the  Bucktail  to  the  windward 
of  her,  and  in  the  act  of  escaping  the  contact 

There  is  no  conflict  between  the  parties  as  to  tiie  law 
applicable  to  the  case.  The  libellants  do  not  deny 
that  it  was  the  duty  of  their  vessel  to  hold  her  course 
down  the  river,  as  uniformly  as  the  circumstances  un- 
der which  she  was  sailing,  (combining  wind,  the  tide^ 
the  lading  and  trim  of  the  vessel,  and  her  capacity  as 
a  sailer  would  admit,  certainly  until  coming  near  the 
Argus,  and  having  great  reason  to  fear  the  latter  would 
not  take  measures  to  avoid  her ;  and  the  claimant  ad- 
mits that  she  was  entitled  to  run  out  her  tack,  and  that 
it  was  the  duty  of  the  Argus,  while  such  course  was 
pursued,  to  take  precautions,  from  her  having  a  free 
wind,  to  avoid  intercepting  or  injuring  the  Bucktail,  so 
maintaining  her  direction.  These  views  are  elucidated, 
and  the  principles  of  law  applicable  to  them  are  very 
fully  discussed  in  the  books.  {Stxyry  on  Bailmenta^  §§ 
608,  609,  611 ;  RaJthbun  &  West  v.  Paine  el  dL,  2 
Wend.  462;   19  Wend.  399;   3  Kent,  184;    The  GeU, 
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2  Doda.  83 ;  The  Cherier,  3  Eagg.  321 ;  lb.  316 ;  The 
Diana,  1  Bob.,  Jr.,  131;  The  Harriet,  lb.  182;  1 1xyiL 
jB.  222.) 

The  proof  of  the  established  Tisage  and  custom  in 
navigatiDg  the  North  Biver  is  in  consonance  with  nan- 
tical  nsages  at  sea,  and  the  rnles  of  law  laid  down  in 
the  authorities  above  cited. 

In  my  judgment,  the  evidence  in  this  case  clearty 
casts  the  blame  upon  the  Argus,  and  imposes  upon  her 
the  duty  of.  bearing  the  losa  There  was  manifestly 
a  want  of  proper  precaution  on  her  part,  or  of  skill 
and  attention  in  managing  her,  in  her  approach  upon 
the  Bucktail,  and  however  severe  the  consequences 
may  be  upon  the  absent  owner,  the  law  lays  upon  him 
and  his  vessel  the  responsibility  of  repairing  the  dam- 
age which  she  has  occasioned. 

I  must,  accordingly,  pronounce  for  the  libellants  in 
tiiis  cause,  and  decree  that  they  recover  damages  for 
the  injuries  they  have  sustained,  which  must  be  a  com- 
pensation for  the  actual  loss  of  property.  {The  Dumr 
dee,  1  Hagg.  120.) 
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John  Nbvitt  v.  William  Clabkb  and  otheb& 

If  ft  liekMamAii  be  tent  from  «  ship  to  a  hospital  in  « tamga  porti  and  the  diip 
leayet  the  port  without  hk  ie}oiniDg  her,  be  is  not  to  be  regarded  absent 
without  leave,  so  as  to  stop  the  mnniog  of  his  wages.  A  eontraot  of  hiring 
for  a  Tojage  to  different  ports  in  the  Paeifie  and  back  to  the  United  States, 
or  lor  a  period  of  eighteen  months,  ie  not  AiHUled  as  to  the  ship-owners  by 
lapse  of  the  term,  or  by  the  seemsn  remaining  behind  in  a  hospitil  sbroad. 
unless  opportunity,  means  and  time  are  afforded  him  to  return  to  his  home 
port 

A  ship  haviiig  left  a  seaman  at  Valparaiso  and  immediately  thereafter  proeeeded 
to  Gallao,  where  she  was  sold  to  foreigners,  and  taken  into  their  employ  on  a 
different  Toyage,  he  was  not  bound  to  r^oin  her,  or  offer  to  do  so  if  within  his 
power.  In  soeh  ease  the  owners  are  lisble  to  the  seaman  in  damages  for  the 
breach  of  the  shipping  contract  on  their  part  These  damages  are  not  made 
▼indictive  on  the  footing  of  a  wilful  tort,  but  are  usually  measured  by  the  ae- 
toal  loss  to  the  seaman. 

Quera  Whether,  if  demanded  in  the  libel,  the  extra  wages  given  by  the  aei  of 
Ckmgress  of  February  27, 1808,  can  be  recovered  in  addition  to  wages  and 
ezpensest 

flUp-ownecs  will  not  be  held  liable  fiir  ttievpliie  of  a  seaman's  wearing  apparsi 
and  effects,  upon  proof  that  he  left  the  ship  to  be  placed  in  a  hospital  withoil 
other  evidence  showing  they  were  detuned  on  board. 

The  privilege  of  seamen  to  be  maintained  by  the  ship,  and  cured  at  her  expensi 
of  a  disease  or  disability  incurred  in  the  service  of  the  ship^  continues  noloagir 
than  their  right  to  wages  under  their  eontract  in  the  particular  case. 

The  case  of  Rml  v.  dm/ield,  (1  Sumn,  202.)  eonsidered  and  doubted.  When  ob- 
jections are  made  at  the  hearing,  to  the  want  of  proper  form  in  the  jdeadinfi 
or  proceedings,  appsrent  upon  their  face,  the  Court  will  permit  an  amend- 
ment to  be  made  therein  intUmUr. 

It  can,  alK>,  at  discretion,  allow  amendments  to  the  merits  in  the  {headings  at 
any  stage  of  the  cause  prior  to  a  final  decreei 

When  a  pnrty  proceeded  against  is  named  in  the  body  of  the  libel,  a  decree 
$ee%mdmn  aUegata  H  probata  may  be  rendered  against  him,  although  he  is 
not  named  in  the  prayer  for  relieC 

If  a  party  to  an  action  dies  pending  a  suit  in  this  Oourt^  and  the  cause  of  aetJMi 
survives,  no  disadvantage  accrues  therefrom  to  either  party.  A  suggestioQ 
of  the  fact  t^tud  ado,  removes  the  technical  difficulty. 

Tms  action  was  commenoed  in  personam  against  the 
respondents,  as  late  owners  of  the  Bark  Mescino,  and 
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geeks  the  reooyery  of  eight  hundred  and  eighty-five 
dollars,  with  interest  thereon.  Six  hundred  dollars  are 
claimed  as  wages  due  the  libellant,  for  his  services  as 
seaman  on  board  the  vessel ;  the  ftirther  sum  of  one 
hundred  and  ninety-seven  dollars  for  board  in  the  city  of 
New- York,  during  the  continuance  of  a  sickness  con- 
tracted on  board  the  vessel  on  her  voyage,  and  sev- 
enty-five dollars  for  his  clothes,  &o.,  alleged  by  him 
to  have  be^i  kept  by  the  master  of  the  bark  on  board 
the  vessel,  and  never  restored  to  the  libellant 

The  facts  established  on  the  trial  of  the  cause  were, 
that  the  libellant.  shipped  in  New-York  for  a  voyage  in 
the  vessel  to  various  ports  in  the  Pacific,  and  back  to 
the  United  States,  or  for  the  period  of  eighteen  months, 
at  twelve  dollars  per  month. 

The  vessel  lejEt  this  port  in  February,  1840,  and  ar- 
rived at  Valparaiso  in  May  thereafter.  The  libellant 
ihen  left  her  and  was  taken  to  the  hospital,  and  con- 
tiiraed  there  until  July  following,  when  he  was  shipped 
by  the  American  Consul,  on  board  the  ship  BAchel  for 
the  United  States,  and  arrived  at  this  port  October  31, 
1840. 

The  bark  was  sold  by  the  captain  at  Callao,  in  July, 
1840,  in  pursuance  of  a  previous  contract,  and  duly 
transferred  to  the  purchasers,  but  the  same  master  re- 
mained in  command  of  her  after  the  sale. 

On  the  passage  of  the  vessel  out  to  Valparaiso,  some 
turpentine  casks  stowed  below,  as  part  of  her  cargo, 
were  burst  in  heavy  weather,  and  most  of  the  ship^ 
company  were  sickened  by  exhalations  from  it  The 
libellant,  particulariy,  was  seriously  aflfected  in  his  loins 
and  kidneys,  voiding  blood  with  his  water,  and  was 
greatly  debilitated  in  strength,  and  unable  to  perform 
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duty  because  of  sach  sickness^  and  for  that  cause  1^ 
the  yessel  at  Yalparaifio.  He  never  after  had  an  opportu- 
nity to  rejoin  her.  On  his  i:etum  home,  he  continued 
feeble,  but  did  such  duty  during  the  voyage  as  his 
strength  permitted.  Since  his  return  he  has  made  one 
voyage  to  the  West  Indies,  but  his  general  health  has 
continued  greatly  impaired,  and  he  has  been  most  of 
the  time  for  that  cause  out  of  employ,  and  at  board. 
He  has  also  been  attended  by  a  physician  at  times,  since 
his  return  from  the  Pacific. 

Burr  &  Benedict^  for  the  libellant 

F.  B.  Otdting^  for  the  respondents. 

Bbtts,  J. — The  first  point  to  be  considered  is  the 
period  for  which  the  libellant,  under  the  fiu^ts,  is  enti- 
tled to  wage&  He  claims  their  continuance  to  the 
commencement  of  this  suit,  because  the  vessel  had  not 
then  returned  to  the  United  States,  and  completed  the 
voyage  for  which  he  agreed. 

The  respondents  insist  that  the  contract  was  termi- 
nated by  the  libellant's  leaving  the  vessel  in  Valparaiso, 
as  he  never  afterwards  sought  to  rejoin  her ;  or  with 
her  sale  at  Valparaiso,  in  July,  1840,  or  at  the  furUiest, 
on  his  arrival  at  this  port,  October  31,  1840. 

The  contract  of  hiring  being  for  a  voyage  out  and 
home  or  for  a  term  of  eighteen  months,  was  not  ful- 
filled on  the  part  of  the  ship,  either  by  lapse  of  the 
term  or  the  absence  of  the  libellant,  unless  the  respond- 
ents prove  the  failure  was  owing  to  the  fault  of  the 
libellant  He  is  entitled  to  compensation  conformably  to 
the  principle  which  prevails  where  the  voyage  is  broJcw 
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up  abroad  by  the  owners,  or  the  seaman  is  intentionally 
left  in  a  foreign  port 

I  think  upon  the  proo&,  there  was  sufficient  reason 
shown  for  the  libellant's  absence  from  the  vessel  at  Val- 
paraiso ;  and  as  he  was  taken  immediately  from  the 
ship  to  the  hospital,  it  is  to  be  presumed  he  left  with 
the  assent  or  under  the  direction  of  the  master. 

No  evidence  is  given  that  the  master  offered  him 
provisions  or  medicines  on  board  the  ship,  or  after- 
wards reclaimed  him  from  the  hospital  or  gave  him  an 
opportunity  to  return  to  the  vessel ;  and  as  it  appears 
that  the  ship  was  sold  at  Callao  in  July,  immedktely 
after  and  about  the  time  the  libellant  was  discharged 
from  the  hospital  at  Valparaiso,  and  was  transferred  to 
foreigners,  and  went  directly  into  their  employ,  he 
was  not  bound,  if  within  hid  power,  to  join  her  or  con- 
tinue in  her  service.  Such  sale  by  the  owners  termi- 
nated the  contract  on  the  part  of  the  crew,  and  they 
were  placed  by  it,  at  their  option,  in  the  same  condition 
as  to  their  rights  and  remedies  as  if  they  had  been  dis- 
charged from  the  vessel  or  her  voyage  had  been  wholly 
abandoned.  (Hindman  v.  Shaw^  2  Peters^  Adm.  JR. 
264 ;  Emerson  v.  Eowlandj  1  Mason^  52 ;  Moran  v. 
Baudin,  2  Peters'  Adm.  B.  415 ;  TJie  Cambridge,  2 
Hogg.  243.) 

The  cases  cited  recognise  the  rule  of  the  maritime 
law,  that  seamen  in  case  of  abandonment  abroad  or  the 
sale  of  the  vessel,  are  entitled  to  compensation  by  dam- 
ages ;  and  various  methods  are  indicated  for  ascertain- 
ing and  fixing  the  amount  of  such  damages. 

The  act  of  Congress  of  February  28,  1803,  ch.  62, 
may  perhaps  be  regarded  as  prescribing  the  rule  of 
damages  when  the  voyage  is  broken  up  in  a  foreign 
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p(Mrt  by  ike  sale  of  the  yeesd,  but  it  would  not  na- 
cessarilj  include  the  case  of  a  seaman  left  in  a  foreigii 
port  by  the  veasd  preyious  to  her  sab.  His  ri^ts 
would  be  fixed  by  that  abandonment  <^  him  by  the 
master,  and  not  by  the  after  sale  of  the  ship^ 

Although  compensation  by  way  of  damages  against 
the  master  or  owners  for  such  departures  fix>m  the  ooo- 
tract  imputes  it  to  be  wrongful  in  res|>ect  to  the  sailor, 
yet  the  common  occurrences  of  commercial  busmen 
naturally  leads  all  parties  to  contemplate  changes  of 
that  diaxacter  as  incident  to  navigation  and  trade ;  and 
the  Courts,  accordingly,  rarely  if  ever  countenanee  a 
demand  of  vindictive  damages  therefor  as  cases  of 
wanton  and  unjustifiable  tort  (  Wolf  v.  Ocfer,  2  Petard 
Adm.  R  261 ;  The  Elizabeth,  2  Dodi.  407, 411.) 

The  Courts  seek  rather  it  &ir  indemnification  of  the 
seaman  than  the  infliction  of  punishment  on  the  mastar 
or  owners  of  the  ship. 

But  indemnily  will  ordinarily  be  found  in  continmng 
tiie  wages  of  the  seaman  to  the  termination  of  the 
voyage,  and  his  return  to  his  home  port,  or  for  a  time 
reasonably  sufficient  for  such  return,  together  with  re- 
payment of  the  expenses  of  his  passage,  when  any  have 
been  incurred 

On  the  other  hand,  he  is  to  be  considered  coHsp^i- 
sated  pro  tanto  towards  those  allowances,  by  wages 
earned  by  him  in  the  interim;  (2  Doda.  411 ;  2  flWl 
56;  3  Boh.  92;  3  JohM.  618;  Hoyt  v.  Wildfire,  9 
Johns.  138 ;  Ward  v.  Ames,  11  Johns.  66 ;  SuUivan  v. 
Morgan,  3  Sumner,  50 ;)  and  such  earnings  will  be  cre- 
dited the  owner  and  deducted  £rom  the  total  amount 
of  wages. 

In  this  case  I  think  the  libellant  is  entitled  to  wages 
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iq[>  to  his  ftrriral  in  this  port,  and  ss  to  him  ike  voyai^e  is 
to  be  r^arded  teraodbuited  at  that  time.  The  libel  does 
not  demand  the  three  months  extra  wages  provided  by 
the  act  of  Febmarj,  1803,  becanae  of  Ihe  sale  of  the  ship^ 
and  it  is  not,  therefore,  necessary  to  inquire  wheth^  the 
payment  can  be  enforced  when  the  sale  is  after  the  ac- 
taal  connection  of  the  seaman  with  the  yessel  is  ended. 

There  is  no  foundation  in  the  reason  of  the  oasCi  nor 
do  I  fimd  any  in  the  authorities  for  c<msi^ring  the  Toy- 
age  eontinning,  in  respect  to  time,  until  the  actual  re^ 
tarn  of  the  ship  to  the  United  Statea 

Had  he  been  brought  home  by  the  yessel  as  soon  as 
he  could  return  from  Valparaiso,  the  contract  of  the 
ship  would  have  been  ended  at  h^  option,  although  he 
was  in  full  health  and  desired  to  continue  with  her  the 
fiill  pmod  of  time  stipulated  in  the  shipping  artides; 
and  all  he  could  equitably  require  of  the  ship  or  owners, 
in  his  enfeebled  condition,  was  to  replace  him  in  his 
home  port  without  charge,  and  with  the  continuance 
of  wages  to  the  time  of  his  return. 

There  is  no  fiu^  in  proof  from  which  it  can  be  im* 
plied  thid;  the  libellant  incurred  any  expense  for  hia 
passage  home,  and  no  allowance,  therefore,  can  be 
awarded  him  other  than  his  wages. 

He  has  given  no  proof  in  support  of  his  all^ation 
that  the  master  detained  his  wearing  apparel  on  board 
the  ship  when  he  leift  her  for  the  hospital  at  Valparaiso ; 
and,  in  the  absence  of  testimony,  the  presumption  is, 
that  he  took  it  ashore  with  him. 

The  infer^ftce  that  a  sailor's  wearing  apparel  is  de* 
tained  by  the  ship  could  never  be  raised,  except  in  case 
of  his  desertion,  or  being  forcibly  put  ashore,  or  wrongt 
fully  abandoned  by  the  mastar  when  aduure. 
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The  remaining  inqniiy  npon  the  merits  is,  whether 
the  libellont  is  aititled  to  be  maintained  at  his  home 
port  daring  the  continuance  of  the  malady  contracted 
on  the  Tojage,  and  cured  at  the  expense  of  the  ship  or 
owners. 

The  doctrine  of  Hhe  maritime  law,  declared  in  the 
(tfdinances,  edicts  and  decisions  of  commercial  nations 
18,  that  a  mariner  &lling  sick  during  a  voyage,  or  hurt 
in  the  performance  of  his  duty  on  ^hip-board,  is  to  be 
oared  at  the  expense  of  the  ship.  {Abbott^  146,  note  1 ; 
2  Broume  Civ.  and  Adm.  Law^  182 ;  OurM  Rights  and 
Duties  of  Seamen,  106  to  110,  and  the  authorities  (here 
eUed;  Z  Kent,  184,  186.) 

The  libellant  insists  that  both  public  policy  and  theplain 
text  of  tiie  laws  of  the  sea  give  him  a  fixed  right  to  be 
treated  and  maintained  at  the  charge  of  the  respondents 
whilst  his  disability  remains.  A  like  position  was  takra 
in  the  first  Circuit  in  the  case  of  Heed  v.  Oamjield 

Judge  Story  felt  the  force  of  the  interrogatory  which 
naturally  arises  £rom  this  rula  Is  the  obligation  im- 
posed a  positive  one  to  cure  the  seaman  ?  And  does  it 
ftand  in  force  so  long  as  the  illness  or  the  wound  in- 
curred on  ship  board  is  unhealed  ?  And  in  my  humble 
judgment  his  decision  in  the  cause  £uls  to  supply  a 
dear  and  satis&ctory  explication  of  the  difficulty. 
*  His  answer  is,  that  the  law  embodies  in  its  very 
formula  the  limit  of  the  liability.  The  seaman  is  to  be 
cured  at  the  expense  of  the  ship  of  the  sickness  or  in- 
jury sustained  in  the  ship's  service ;  and  when  the  cure 
is  eompleted,  at  least  so  fiu*  as  ordinary  medical  means 
extend,  the  owners  are  fireed  fi:om  all  other  liability. 
{Beedy.  Gan^field,  I  Sumner,  203.) 

This  statement  indicates  no  limitation  to  the  obligar 
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tion  of  the  owner  short  of  a  complete  core,  nnleai  it 
may  be  implied  that  he  does  not  become  responsible  tot 
inefficient  efforts  to  cure,  when  ordinary  medical  means 
are  nsed,  and  fail  to  accomplish  it 

But  it  wonld  seem  to  result  fix)m  the  terms  in  which 
tiie  doctrine  is  stated,  that  the  owner  remains  charge- 
able with  the  expenses  sustained  by  a  seaman  in  employ, 
ing  medical  means  to  effect  a  cure,  so  long  as  the 
necessity  for  such  expenses  abides.  Certainly  the  Court 
in  that  case  points  out  no  restriction  or  qualification  to 
such  absolute  obligation. 

The  doctrine  is  supposed  to  be  founded  in  the  laws 
of  Oleron,  arts.  6  and  7,  and  to  be  incorporated  into 
the  maritime  codes  of  most  commercial  nationa  (Par* 
dessus^  CoVsctum  of  Maritime  LawSy  vols.  1, 2, 3 ;  Cfletrae 
uaet  coutumesj  6  Pothier,  376,  art  188, 189 ;  2  Bromu 
Civ.  and  Adm.  Law^  182.) 

The  French  Ordinance  of  Marine  and  Code  du  Com* 
merce  adopt  the  rule  in  the  same  gena^  language; 
the  seaman  is  paid  his  wages,  and  tended  and  nursed  at 
the  expense  of  the  ship  when  he  &lls  sick  during  the 
voyage.  (Ord  Mar.  art  11;  Code  de  Comm.  Uv.  % 
tit  6,  art  262.) 

It  is  manifest  that  a  construction  of  this  law,  which 
should  charge  owners  of  vessels  with  the  support  of 
ock  crews  without  limitation  of  time,  would  be  most 
oppressive  in  its  consequences,  if  it  did  not  also  tend  to 
impair  to  a  serious  degree  the  maintenance  and  prosper* 
ity  of  a  merchant  marine,  and  thus  become  a  public  evil 

The  ship  and  owner  would  be  rendered  liable  for  the 
support  of  sick  seamen  out  of  each  successive  crew  and 
voyage,  who  would  be  made  pensioners  upon  the 
owner  so  long  as  their  infirmities  remain  uncured. 
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TluB  rule  dees  not  wbodj  in  itself  any  reiftrictioii  or 
limitetkm  of  liability  skcort  of  the  oonsiuiUB^tion  of  a 
av6,sndthecaseofiiee(<Y.  Car^ld^inrefposmgrxpou 
tiiejbrmula  of  the  law  as  the  meaaore  of  the  owb^'s 
raqponaibility,  would  seem  to  sanictioQ  aod  adopt  it  ac- 
oording  to  its  natural  bearing.  All  from  which  the 
osrner  is  exeanpted  by  that  doctrine  is  a  liability  to 
sailors  for  eon$$qumt%al  damages  to  than  resulting  from 
thsir  flsdmesses  or  bodily  wounds;  but  its  apparent 
feenor  is  to  demonstrate  that  an  unctired  malady  o^ 
wound  is  not  of  that  character,  and  the  inference  ao- 
Mcdingly  is  that  the  owner,  after  the  voyage  has  been 
completed,  is  yet  subject  to  charges  for  its  treatment 
vstil  a  full  cure  is  effected 

It  is  not  necessary  to  discuss  the  application  of  the 
role  to  special  classes  of  cases  nor  to  impugn  the  jus- 
tice of  the  decision  in  Beed  y.  Ccm^fidd  upon  the  m- 
QUfistaiicesdr  that  case.  But  I  cannot  subscribe  to  the 
pontion  that  seamen  can  exact  any  remuneration  from 
ewnera  of  a  ship  after  a  Toypge  is  completed,  and  their 
connection  with  the  vessel  has  ceased,  in  satisfaction  of 
CEKpeoses  for  their  support  or  medical  treatment  incurred 
subsequent  to  that  time. 

!nie  privilege  of  seamen,  in  distinction  ftom  the 
lights  of  others  hired  for  services,  {Potkier^s  dmi 
Lamge  deMatdots^  art.  189,)  is  to  have  wages  so  long 
aa  thqr  are  bound  to  the  ship,  although  disabled  from 
perfoming  any  services,  and  a  continuance  of  their 
right  to  maintenance  and  cure  is  justly  concurrent  with 
that  privilege,  and  in  piinci^  ought  not  to  extend  be- 
yond ii 

Pothimr  vindicates  the  allowance  of  these  extmcmli* 
nary  privitoges  upon  the  poUoy  of  encouraging  men  to 
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embrace  that  profeaBion,  and  aho  because  iMving  to 
tun  the  ride  of  losing  all  wages  in  ease  of  the  loss  ot  the 
▼esael  and  freight  by  shipwreck  it  is  just,  in  recmk- 
pense  of  such  risk,  that  their  pay  should  continue 
dnring  periods  they  may  be  prevented  rendering  ser- 
rices  by  reason  (^  sickness  or  disabilities  incnrred  on 
board,  being  a  vis  mcfjor  in  this  respect  (6  Patki&r^ 
»T7,  mi.  189.) 

And  it  is  to  be  remarked  that  this  learned  jnrfat  mg^ 
gests  no  direct  limitation  to  the  provision  for  skkness^ 
ind  that  his  language  might  be  taken  to  imply  that  tiie 
duration  of  wages  is  to  be  coeval  with  the  oontinnance 
of  the  dnsabilily.  His  words  are :  ^^  L'ordonnance  ocm- 
serve  anz  matelots  leur  loyers  penchmt  le  temps  de  tmsr 
iiia2(»2ie,  lorsqu'  extant  an  service  da  navire  ih  sont 
tombes  makdes  pendant  le  conrs  dn  voyage.**  In  my 
opinion,  however,  this  position  imports  that  the  treats 
ment  for  sidcness  stands  on  the  like  footing,  and  is  re^ 
cov^Bble  by  the  seamen  for  the  same  period  as  wages, 
it  being  a  part  of  their  necessary  nourishment  during 
Ae  term  g(  their  hiring. 

The  terms  of  the  ordinance  of  Louis  XIV.^  mi.  11, 
unite  tiie  provision  for  wages  and  sickness,  and  af^ty 
the  recompense  alike  to  both :  ^^Le  matelot  qui  torn- 
bera  malade  pendant  le  voyage,  sera  pay6de  ees  loyers 
et  pans^  auz  depens  du  navire." 

Yalin,  in  his  commentary  on. the  artiele^  reasons 
theoretically  that  it  would  be  just  that  seamen  wdimMl 
in  combating  for  the.  defence  of  Uie  vessel  or  cargo,  if 
maimed  or  disabled  for  life,  should  be  supported  during 
life  at  tiie  expense  of  the  ship  and  cargo;  but  he  says 
a  burthen  of  the  kind  would  check  oommercd,  and  be- 
sides^ tiiat  penakms  or  roccHBpenaes  of  thai  chanutMr 
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ahonld  not  be  thrown  on  indiyidaalfi,  bat  be  bestowed 
by:  goTemmeDt&  (1  Volm,  722.)  This  sentiment  had 
relation  to  military  services,  and  no  way  &Tor8  the 
doctrine  that  seam^i  in  commercial  employment  alone 
aoqnire  a  right  against  indiyidnal  ship-owners  to  any 
sapp(»:t  or  care  after  the  term  of  their  employment  is 
ended. 

Gleirac  plainly  limits  the  privilege  in  stating  that 
seamen  sent  adiore  to  the  hospital  are  to  be  maintained 
there  at  the  expense  of  the  ship,  ti^^tZ^f  (he  voyage  an- 
dhirei.  {OleiraCj  ua  et  couL  17,  e.)  Thos,  by  impH- 
eation  at  least,  recognising  the  liability  in  respect  to 
the  case  of  sick  seamen,  to  be  no  farther  in  extent  ol 
time  than  payment  of  wagea 

Bonlay  Paty  cites  an  arit  jyf  the  Conrt  of  Cassation, 
giving  to  die  provision  in  the  Code,  that  the  sick  sea- 
man shall  be  treated  and  cored  at  the  expense  of  the 
•hip,  {Oode  du  Commerce^  art.  262,)  the  qaalification, 
*^  whilst  he  is  on  the  ship,  or  employed  in  its  service.'* 
{1  Bcmlay  Paty,  202.) 

This,  in  my  opinion,  is  the  sensible  limitation  of  tl^ 
rale,  and  enforced  to  that  extent,  it  affords  a  liberal 
and  jost  encoaragement  to  seamen,  withoat  imposing 
an  indefinite  bnrthen  on  ship-owners. 

To  give  to  the  provision  the  fall  effect  of  the  terms 
in  which  it  is  expressed,  wonld  be  to  cast  apon  ship- 
owners the  charge  of  all  seamen  for  their  lives,  who 
ftU  sick,  or  wwe  injored  at  any  time  in  the  employ- 
ment of  their  vessel  A  liability  so  hasardoos  woaUL 
be  oppressive  and  disastrons  to  navigation  and  trade. 

I  hold  that  the  right  of  the  libellant  to  wages,  and 
his  right  to  sapport  or  medical  treatment  at  the 
expense  of  the  respondentSi  sapposing  his  core  not 
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tbttDL  completed,  ended  on  his  amyal  in  New-Twk, 
October  31, 1840,  and  that  his  demandfor  fhrther  com- 
pensation in  that  behalf  most  be  denied. 

Several  formal  objectiona  were  taken  by  ike  respcHod- 
«atB  to  the  coirectnesB  and  snffidenqr  of  the  pleadings 
and  proceedings  on  the  part  of  the  libellant  They  do 
not  appear  to  the  Conrt  of  a  character  to  affect  the 
meritB  or  Uie  form  of  the  decree  asked  for. 

It  is  objected,  that  no  order  is  prayed  agamst  Swaaey, 
one  of  the  respondents,  and  that  accordingly  he  can- 
not be  charged,  in  any  respect,  as  the  decree  mnst  be 
in  correspondence  with  the  allegations  and  prayer  of 
theUbeL 

The  name  of  this  respondrat  is  written  in  the  body 
of  the  libel  bnt  is  not  repeated  in  the  prayer.  The 
libellant,  however,  asks  for  a  decree  conformably  to 
the  case  made  by  him,  and  it  was  no  way  essential  that 
he  shonld  pray  it  specifically  against  each  of  the  re- 
qMmdents  by  name.  At  most  the  error  is  merely  formal, 
and  can  be  rectified  by  the  Conrt  at  hearing,  if  import- 
ant to  give  consistency  to  the  minntes,  or  to  render  the  nl- 
timate  act  of  the  Conrt  formally  correct  {DunlapAdm. 
Pr.  283;  IhicL  211;  Betts'  Fr.  67,  59;  Judiciary  Ad, 
Sqpt  24, 1799,  §  24.)  K  the  objection  was  any  way  im- 
pwtant  to  the  interestsof  thedefence,  and  had  been  made 
by  special  exception  before  issnenpon  the  merits,  and  the 
Conrt  had  exacted  in  the  structure  of  the  pleading  aU 
tiie  provisions  required  by  Courts  of  common  law,  or  in 
Ibgland  by  the  Ecclesiastical  Courts,  the  act  of  Con- 
gress authorizing  amendments  and  the  practice  of  this 
Court,  would  enable  the  party  committing  the  error  to 
hftve  it  rectified  imknUer  at  any  time  befi>re  final  dd* 
cree  rendered  and  the  close  of  the  tarm. 
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The  death  of  one  of  the  respondentB  siiice  the  mA 
was  commenoed  cannot  aflfect  the  proceedlngB.  It  wonli 
be  irregular  at  law  to  raise  tiie  objeotiom  on  iNXK>f  al 
the  hearing,  and  in  this  C!onrt  no  advantage  conld  be 
taken  of  it  by  any  mode  of  pleading,  when  the  canse 
of  action  survivea  (Gir.  Gaurt  Bulea,  56-69.)  All 
that  the  practice  of  the  Conrt  wonld  require  would  be 
the  suggestion  of  the  &ct  on  the  proceedings,  or  apwrf 
Qda^  and  that  ordinarily  must  be  made  by  the  parties 
with  whom  the  death  has  occurred,  and  iK>t  by  the 
opposite  ones.  There  is  accordingly  no  defideiK^ 
shown  in  the  pleadings  which  can  prevent  or  delay 
judgment  for  the  libellant 

I  think  the  libellant  isentitled  to  recover  fbll  wages  up 
to  the  time  of  his  arrival  at  this  port,  and  interest  upon 
tlie  sum  which  shall  be  reported  due  him  fix>m  the  time 
his  suit  was  commenced.  He  had  made  no  previous 
demand  on  the  respondents,  and  remained  here  firom 
1840  without  notice  to  them  of  his  ezistenoe,  or  Aat  he 
had  any  claim  against  the  ship  or  them  for  wage& 

His  excuse,  that  he  was  waiting  the  return  of  the 
ship,  ought  not  to  avail  him  to  impose  interest  on  the 
respondents,  without  proof  that  they  knew  of  his  se^ 
vices,  and  that  wages  were  in  arrear  to  him. 

K  his  actk>n  was  defended  under  tiie  expectation 
that  he  could  subject  them  to  the  expense  of  his  sup* 
port,  so  long  as  he  remained  unable  to  do  duQr  and 
maintain  himself^  that  hope  of  enhandng  the  amount 
of  his  recovery  affords  no  reason  for  charging  them  wiA 
interest  on  a  concealed  demand,  and  one  not  shown  by 
the  proofs  that  the  respondents  had  any  means  cif 
asoevtaining  otherwise  tjlian  by  evidence  in  the  Hb^ 
lant's  possession. 
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Tlie  decree  will  be  that  tiie  libeUant  recover  Ids 
wagef,  according  to  his  contract,  firom  the  time  he  en* 
to*ed  on  board  the  veisd  until  his  return  to  New-Tork, 
with  interest  nnoe  the  commencement  of  this  suit, 
deducting  iH  paym^ts  and  advanoea  He  will  also 
reeorer  his  costs  to  be  taxed 

The  usual  reference  will  be  taken  to  ascertain  and 
leport  the  balance  of  wages  due  according  to  those 
direotiona 


The  Bark  Lottt. 


Admiralty  Lm  Jurisdiotion  in  a  cause  of  oollisioii  between  Tetsels  when  tlit 

injury  k  reeeired  in  a  Bfip  where  the  tide  ebbs  and  flows  between  piera  or 

wkarrea  in  thia  port 
The  master  of  the  reisel  on  board  at  the  time  ii  responsible  lor  the  mongftl 

aet  of  the  yeseel,  although  it  was  consequential  to  the  neglect  or  misfeasance 

•I  a  Heensed  pilot  in  aeearing  her  improperly  to  a  whail 
It  is  an  act  of  aeg lect  and  nnsafe  to  leaTC  a  yessel  in  the  winter  season  dmriaf 

the  night,  at  a  wharf  on  the  north  side  of  the  city,  moored  with  only  a  sbgU 

fiMh  chain. 
Itis  gross  and  enlpahle  negleot  to  ntttr  herto  remain  in  thai  sitoatiatt  in  t 

hi^^  and  increasing  wind,  augmented  to  a  Tident  gale,  in  which  her  fiMte»- 

higs  parted. 
Th#  anflioniyof  a  ficensed  pilot  in  seeming  a  Teasel  io  her  berth  is  notpMf«* 

■urant  to  that  of  her  master;  the  latter  is  deemed  in  fall  command,  and  tha 

acts  of  the  pilot  are  r^^ded  as  done  with  the  direction  or  approyal  of  the 


Ii  ia  not  a  vis  mt^  which  escoses  a  master,  thai  his  ressel  broke  from  her 
fwiMiings  and  caused  damages  to  another  in  a  tempest  of  wind,  when  hi  had 
warning  and  sufficient  opportunity  to  protect  her  from  that  hasard. 

Ateiign  master  who  miderstands  and  speaks  English  hnperfeetly,  will  not  be 
ilytffsd  npon  his  declarations  or  admissions  in  thai  l■^gnig^  withooielaar 
proof  that  he  well  understood  the  meaning  of  what  is  addressed  to  him  and 
ttMtwadbyhimi&Mplyt 
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TheBwlELoity. 

Thb  vessel  is  prosecuted  for  damages  occasioned  hf 
her  driving,  witi^  great  violence,  against  the  steamboat 
Independence,  in  one  of  the  slips  of  this  harbor. 

In  the  afternoon  of  the  15th  of  December,  1846,  tiie 
bark,  a  Swedish  vessel,  arrived  in  this  port,  and  was 
moored  by  the  pilot,  who  brought  her  in,  at  pi«*  Na ' 
a,  North  river,  on  the  south  side  of  the  wharC  The 
steamboat  lay  on  the  north  side  of  the  opposite  wharf 
of  the  same  slip. 

She  was  fitstened  to  the  wharf  fore  and  aft  by  a 
single  chain  of  only  j  inch  dimension,  and  it  was  ad^ 
mitted  at  the  hearing  by  the  counsel  of  the  claimant 
and  respondent,  that  E^ie  was  not  secured  with  a 
strength  of  fiifitening  required  by  the  usages  of  the  p(Mrt» 
in  her  position  at  that  season  of  the  year,  on  the  north 
side  of  the  harbor. 

A  gale  of  wind  of  extreme  violence  from  the  north- 
west, set  in  early  that  eveniog,  and  continued  through 
the  night,  and  at  five  o'clock  the  next  morning,  whea 
the  master  and  crew  were  taking  measures  to  carry  out 
more  &£tenings  further  to  secure  the  bark,  the  forward 
chain  parted,  and  the  bark  was  carried  round  by  the  wind, 
and  driven  violently  stem  on  against  the  steamboat, 
breaking  up  her  wheel-house  and  doing  gr^t  damage, 
before,  by  the  most  active  exertions  of  the  crews  of  the 
two  vessels  and  others  aiding,  she  could  be  hauled  off 

O.  Livtngstony  for  libellant 

B.  Bluntj  for  claimant 

Be^  J. — ^This  action  has  been  contested  essentially 
upon  two  point&    The  req>ondents  contend,  firsti  th«t 
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iUa  Court  has  no  jnriBcliction  of  ctses  of  cdlisum  oo- 
oiuriiig  at  the  wharves  and  piers  of  the  dij;  and 
second! J,  that  the  master  and  bark  are  exonerated  from 
responsibility,  the  vessel  having  been  placed  and  left 
in  that  condition  bj  a  licensed  pilot,  who  navigated  her 
into  the  harbor  and  moored  her. 

The  collision  cansing  the  damage  was  a  maritime 
trespass,  committed  upon  tide  waters,  and  as  such  is, 
upon  general  principles,  within  the  jurisdiction  of  the 
AdminJtj.  (10  Wheat  473.)  It  takes  cognisance  of 
oases  <^  collision  within  harbors,  and  upon  rivers,  ir\fra 
e$rpu$  eomitatua^  where  the  tide  ebbs  and  flow&  (8 
Law  Bep.  275,  Wayne,  J.)  The  doctrine  has  been  db- 
ckred  in  numerous  cases  in  this  Court,  and  I  am  not 
aware  of  any  accredited  decision  in  the  United  States 
to  the  contrary ;  and  no  distinction  is  noted  in  the 
authorities  restricting  the  jurisdiction  over  waters  in 
karbors,  not  flowing  into  and  out  of  slips,  basins,  &o. 
(Laws  of  Olmm,  art  14;  2  Petenf  Adm.  313 ;  2  0011 
400;  6LawBep.  200;  SLawBep.215;  Abbott,  99, note; 
Pee  B.  553.)  I  shall  accordingly  pronounce  in  &vor 
ef  the  jurisdiction  in  this  case. 

Upon  the  second  point  there  is  no  foundation  for 
the  idea  that  the  authority  or  responsibility  of  the  mas- 
ter or  owners  of  the  vessel  was  any  way  lessened  by 
the  act  of  the  pilot  in  mooring  her.  Tlmt  of  the  own- 
ers would  have  remained  entire  had  the  collision  hap- 
pened when  the  vessel  was  under  way  under  the  dircK>- 
tion  of  the  pilot,  although  the  command  of  the  mas- 
ter and  his  personal  responsibility  may,  perhaps,  be 
suspended  for  the  time.  (Abbott,  161,  note;  Jaoobeen, 
125;  (S^rM  Merchant  Swmen,  195, 196,  m^  4LlktU. 
806:9  FmdLL) 
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Bot  after  ihe  reuel  wis  broogfat  safefy  into  port|tib 
MthcMrity  and  responabilily  ot  the  master  were  fiaiOf 
reinstated^  and  the  acta  <^  the  pilot  in  aeleoting  ker 
berth  and  arranging  her  mowings  most  be  regarded 
as  directed  or  adopted  by  the  master.  By  parity  of 
reason  his  liability  should  be  the  same  whilst  the  pikt 
18  navigating  the  vessel,  when  he  is  not  compiled  by 
law  to  take  a  pilot     (Curtis,  196,  note.) 

I  think,  accordingly,  that  it  is  no  matter  of  defenoe 
in  this  ease  that  tlie  bark  was  moored  by  the  partica* 
lar  ordws  of  the  pilot  No  law  or  port  regulation  has 
been  shown  sabjeeting  the  master  to  the  anthraityof 
the  pilot  in  re(^>ect  to  the  position  or  fjBtrteningB  oi  his 
vessel  after  she  is  brought  into  port,  and  consequeniiy 
the  master,  equally  widi  his  owners,  k  reG;K>nsiUe  Ibr 
damages  occasioned  through  ignorance,  n^ligenoe  cr 
want  of  due  precaution  in  the  pilot  in  this  serviea 

Although,  in  the  course  of  the  hearing,  it  was  oott- 
ceded  on  Hxe  part  <^  the  claimant  and  respondent^  1b» 
evidence  had  estaUished  ihe  fact  that  tbe  fastenings  of 
the  bark  were  insufficient,  and  not  according  to  the 
custom  of  the  port,  and  the  Court  accordingly  stopped 
tixe  Ubellants  giving  further  proof  to  that  point,  yet,  on 
the  argument,  it  was  insisted  that  the  damage  was  caused 
by  vi$  mogar,  a  «iddm  and  extraordinary  tempest^ 
which,  in  addition  to  the  necessary  strain  and  pressure 
iqpon  die  vessel,  had  raised  masses  of  boards  fixuaot  the 
dock  and  driven  them  against  the  rigging,  thereby  £c»m> 
ing  a  bulwark,  which  exposed  her  still  more  to  the  vio- 
lanoe  of  tiie  gale,  and  caused  her  fastenings  to  give  way. 

It  is  mfficient  avoidance  of  that  branch  of  the  defiMMe 
tibaA  the  gale  commmoed  early  the  {Nreoedii)^  erm^n§^ 
and  augmented  throughout  the  night  in  viokmoe ;  aad 
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accordiiigly  the  master  was  warned  in  due  seaacm  of 
tiie  necessitj  of  actiye  precantions  in  Beenring  his  dnp. 
He  neglected  atrengthening  her  fiusteninga  for  twelve 
honza^  leaving  her  in  almost  a  hurricane,  with  only  a 
angle  and  light  chain  to  confine  her.  Had  tiie  disas- 
ter occorred  in  a  sadden  squall,  striking  the  vessel 
without  premonition,  the  defence  would  have  a  more 
urgent  equity  to  &vor  it ;  but  it  was  palpable  negli- 
gence to  trust  his  vessel  through  the  night  to  a  tem- 
pestuous wind  directly  straining  her  off  the  wharf^ 
where  she  was  held  only  by  a  single  and  slender  chain, 
which  the  proof  shows  to  have  been  no  more  than  tiie 
dightest  fastening  used  in  a  like  position  in  calm 
WM&er. 

The  libellants  seek  also  to  sustain  their  action  upon 
tiie  alleged  promise  of  the  respondent  to  pay  the 
dsmagea  The  respondent  denies  making  such  promise, 
and  also  the  authority  of  this  Court  to  take  cognizance 
of  verbal  contracts  of  indemnity  made  after  a  loss  or 
injury  had  occurred,  if  indisputably  proved.  I  do  not 
dkcuss  the  question  of  jurisdiction  on  this  point,  be- 
cause, in  my  opinion,  there  is  no  sufficient  proof  that 
the  respondent  made  the  alleged  agreement 

He  is  a  foreigner,  who  speaks  English  very  imperfect- 
ly. The  promise  set  up  is  no  more  than  the  impression 
gathered  by  the  mast^  and  some  of  the  crew  of  the 
steamer,  from  his  reply  to  a  statement  made  by  the 
master  of  the  steamboat,  at  a  time  of  considerable  agi- 
tatk)n  and  excitement  on  both  sides. 

If  the  declaration  was  admitted,  and  the  respondent 
night  be  regarded  acting  with  reasonable  composure 
at  the  time,  I  think  tiie  testimony  entirely  too  vague 
conjectural  to  be  accepted  as  proof  that  he  dearly 
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oomprehended  what  had  be^n  said  to  him,  or  that  his 
reply  to  it  was  correctly  underetooA 

The  decree  will  be  against  the  vessel  for  the  expenses 
of  repairing  the  steamboat,  no  allowance  being  made 
for  the  loss  of  the  trip,  and  it  most  be  r^erred  to  a 
commissioner  to  estimate  and  report  the  damages  pmv 
soant  to  these  directionB. 


The  Steamboat  Swallow. 

Iniereit  ii  allowed  on  liquidated  demandf  in  Admiralty  the  same  aa  at  Isw,  aBd 
on  leamen's  wages  from  the  time  thej  are  dae. 

An  association  of  separate  owners  of  several  steamboats  into  a  joint  eoneem,  to 
ran  their  vessels  upon  the  Hudson  River,  and  to  collect  and  reoeive  the  eam- 
iogs  of  the  boats  in  a  common  fond,  oot  of  which  the  expenses  of  all  the 
boats  are  to  be  paid,  is  no  more  than  a  private  co-partnership  in  a  particular 
boriness  or  transaction. 

Each  member  of  the  association  ia  responiible  individually  for  his  acta  or  eoa* 
tracts  in  the  business  of  the  common  concern. 

The  custom  with  steamboat  owners  upon  the  Hudson  River  is,  to  l^ire  masters, 
pilots  and  engineers  for  the  season,  at  a  yearly  salary,  payable  in  ten  equal 
parts— the  season  for  the  purpose  being  understood  to  begin  with  Kaieh  and 
end  with  December. 

The  master  is  entitled  to  recover  a  proportionate  part  of  the  salary  when  his 
services  do  not  commence  or  terminate  with  the  season. 

Where  a  master  of  a  boat  who  was  hired  by  the  owners  in  that  manner  for  a 
succession  of  seasons,  and  daring  Uie  period  the  vessel  was  chartered  by  the 
owner  for  a  term  ending  on  the  first  of  January,  and  the  master  continued 
with  her  subsequently,  without  giving  proof  of  any  special  contract  of  hiring 
and  beginning  actual  service  on  board  the  first  of  March,  it  will  be  implied 
that  the  hiring  was  for  the  season  aecording  to  usage,  and  that  it  commenced 
on  the  first  of  January  and  not  the  first  of  March. 

The  objection  that  a  demand  in  suit  is  stale  or  barred  by  the  statute  of  limita- 
tioD,  cannot  be  made  without  being  properly  stated  in  the  pleadinga 

The  libellant  had  been  master  of  the  steamboat  Swat 
low  a  period  of  sevend  yeara     She  was  a  pass^iger 
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yeneif  owned  by  the  respondents,  making  r^nlar  trqpt 
between  New-York  and  Albany. 

This  action  was  brought  to  recover  wages  alleged  to 
be  due  him  in  that  capacity,  and  also  for  moneys  pdd 
by  him  during  the  term  to  other  persons  on  board,  and 
in  the  service  of  the  vessel  The  libel  claims  wages  in 
arrears  in  the  years  1837,  1841  and  1843. 

The  answer  admits  that  one  month's  wages  for  July, 
1837,  $83  33,  is  due  the  Ubellant,  and  further,  that  the 
services  were  rendered  as  alleged  in  the  libel,  but  avers 
that  the  wages  of  the  Ubellant  were  paid  him  in  full  by 
the  respondents  for  the  year  1843.  That  during  the 
year  1841,  the  boat  was  in  the  employment  of  the 
Hudson  River  Association,  who  appointed  the  master 
on  the  nomination  of  the  owners,  and  that  his  wages 
for  that  year  are  chargeable  to  the  joint  funds  of  the 
association,  and  not  against  the  respondents  individu- 
aUy.  It  asserts  that  the  moneys  paid  to  others  on 
board  by  the  Ubellant  were  overpayments,  and  not 
l^ally  chargeable  against  the  respondenta 

The  case  was  argued  by 

Burr  &  Benedict^  for  the  UbeUant^  and  by 

Hoffman^  for  the  claimants. 

Birrs,  J. — ^For  the  one  month's  wages  admitted  to 
be  unpaid,  there  must,  of  course,  be  judgment  for  the 
Ubdlanl  He  is  also  entitled  to  interest  from  the  time 
the  wages  were  payable.  It  is  the  rule  of  Admiralty, 
as  weU  as  at  law,  to  allow  interest  on  Uquidated  claims 
from  the  time  they  are  demanded,  and  on  mariners' 
wages  from  the  time  they  are  due.     (^Ounnel  v.  Skin-^ 
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nm^,2  Gall  R4&]  The  mizabelhJMth,  MSB.'')  The 
preponderance  of  proof  clearly  is,  that  the  libeDant 
•dYanced  one  hundred  and  fifty  dollars  for  the  wages 
of  part  of  the  crew,  during  the  month  of  July,  1837. 
This  proof  is  also  corroborated  by  the  acts  of  one  of 
the  respondents,  who  presented  the  account  as  render- 
ed by  the  libellant^  to  his  co-associates  in  the  employ- 
ment of  the  boat,  and  urged  its  payment,  as  justly 
chargeable  against  them  in  common.  This  sum  must 
accordingly  be  recovered  by  the  libellant,  wiUi  interest 

The  main  contestation  in  the  cause  has  been  in  rela- 
tion to  the  wages  of  the  libellant  for  the  months  of 
January,  February  and  March,  1841,  and  for  two  months 
in  the  year  1843,  in  all  five  months,  amounting  to 
$416  65.  This  amount  the  respondents  contend  they 
are  not  individually  liable  for,  if  due,  but  that  it  is 
chargeable  to  the  Hudson  River  Association. 

The  owners  of  several  steamboats  plying  upon  the 
Hudson  River,  of  which  the  Swallow  was  one,  entered 
into  an  association  or  joint  arrangement,  by  which  the 
earnings  of  the  different  boats  were  to  be  brought  into 
a  common  fund,  out  of  which  the  expenses  of  all  the 
boats  were  to  be  paid  by  the  association.  Each  owner 
was  to  equip  and  furnish  his  particular  boat,  and  engage 
his  crew,  and  nominate  the  master  of  the  vessel,  but 
the  appointment  of  the  master  was  to  be  made  by  the 
association. 

The  Swallow  was  employed  for  a  time  under  that 
engagement;  but  in  the  year  1841,  her  owners  char- 
tered or  hired  her  to  the  association  for  a  fixed  price. 
The  object  was  to  reserve  her  as  a  supernumerary  boat 
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in  the  common  business,  and  only  mn  her  in  tiie  place 
of  any  boat  in  the  association  that  might  happen  to  be 
disabled.  In  such  case  she  was  to  be  manned  and 
navigated  hj  the  company  of  the  disabled  boat 

This  agreement  was  signed  and  entered  into  April 
6th,  1841.  When  it  went  into  operation,  the  libellant 
was  in  command  of  the  Swallow,  as  he  had  been  pre- 
vionsly,  (but  not  by  appointment  of  the  association,)  and 
then  retired  from  the  command. 

The  proofi  show  the  nniform  nsage  with  owners 
of  the  Hudson  River  boats  had  been  to  hire  their  mas- 
ters for  the  season,  at  a  yearly  salary,  which  was  ordi- 
narily paid  in  ten  equal  instalments,  covering  the  period 
the  boats  were  in  service  or  preparing  for  it,  or  being 
laid  up,  and  considered  as  beginning  with  March  and 
ending  with  December,  but  not  nnfreqnently  the 
amount  was  divided  into  equal  monthly  payments. 

It  is  dear,  upon  the  evidence,  that  the  libellant  was 
entitled  to  $1,000,  wages  for  the  season,  and  at  that 
rate  for  any  period  leas  than  a  season,  when  his  services 
did  not  commence  or  terminate  with  it ;  and  that  the 
amount  payable  to  him  has  not  been  satisfied  by  the 
respondents  or  the  Hudson  Biver  Association. 

The  main  question  in  dispute  is,  whether  his  resort 
must  be  to  the  association,  or  if  he  can  hold  tiie  owners 
of  the  boat  responable  for  the  balance  unpaid.  So  far 
as  thi4;  question  applies  to  the  wages  for  1843,  the  alle- 
gation of  the  respondents,  that  the  frill  wages  for  that 
year  have  been  paid,  necessarily  makes  part  of  the  de- 
fence to  be  considered. 

If  the  association  had  been  composed  of  strangers  to 
tilie  respondents,  wholly  independent  of  any  interest  or 
influence  in  it  our  tiieir  part,  that  fact  would  afford  no 
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legal  exemption  from  their  indiyidual  liability  to  the 
master.  He  was  hired  bj  them  as  owners  of  the  boat, 
and  the  services  of  the  boat  for  the  association  nominally, 
was  in  effect  to  tiie  benefit  of  the  owners  individnaUy. 
They  received  from  the  common  fund,  created  by  the 
earnings  of  the  associated  boats,  an  equivalent  for  the 
earnings  of  their  own.  It  was  only  a  different  method 
of  collecting  her  earnings  and  defraying  tiie  charges 
npon  them ;  or,  to  represent  the  operation  in  mercantile 
language,  it  was  placing  the  freights  of  the  vessel  in 
the  hands  of  trustees  for  the  owners,  who  were  to  dis- 
charge the  obligations  of  the  vessel  to  the  crew,  and 
pay  the  surplus  to  her  owners. 

Should  the  holder  of  freight  refrise  or  neglect  to  pay 
the  wages  of  the  master,  his  resort  to  his  owners  therefor 
could  in  no  way  be  prevented  or  impeded,  because  of 
tilie  manner  in  which  they  employed  the  vessel  K  they 
let  her  to  a  third  party  in  aolido^  she  still  remains 
answerable  for  her  owners^  engagements  in  regard  to  her 
fitments  or  navigation.  (2  Doda.  600 ;  Oilp.  592 ; 
Courp.  636.) 

But  there  is  a  higher  principle  in  the  case  whicb 
supplants  the  defence  set  up  by  the  respondents.  As 
owners  of  the  boat,  they  composed  a  part  of  the  asso- 
ciation. It  was,  in  relation  to  its  operation  and  pur- 
poses, aprivate  copartnership,  and  partners  can  never  dis- 
charge themselves  of  liability  for  their  individual  debts 
by  diowing  that  the  copartnership  had  assumed  to  pay 
tiliem,  and  was  supplied  with  frmds  for  the  purpose. 

The  individual  liability  is  not  merged  in  that  of  a 
copartnership.  The  questions  mooted  in  respect  to  a 
personal  or  associate  responsibility  to  creditors  relate 
to  liabilities  imposed  upon  the  whole  by  acts  of  separate 
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members,  and  not  to  the  exemption  of  indiyidnal  mem- 
bers from  responsibility  for  their  own  acts,  because  a 
common  obligation  may  also  rest  on  others.  (3  Kent 
Chm.  24,  32 ;  WtUiams  v.  Batik  of  Michigan^  7  Wend. 
B.  642 ;  CoUyer  on  Partnership,  625.) 

The  ratification  of  the  appointment  of  the  libellant 
as  master  of  the  boat  by  the  association,  does  not  affect 
his  legal  relation  to  the  owners.  Whether  it  gives  an 
additional  security  against  the  associates  conjointly,  need 
not  be  considered^  but  clearly  the  owners  who  made 
the  contract  with  him,  and  who  had  the  benefit  of  his 
services,  cannot  exonerate  themselves  from  paying  tiie 
agreed  wages,  by  showing  that  as  to  themselves  there 
was  an  equity  in  his  securing  pa}rment  from  their  asso- 
ciates, and  out  of  the  joint  fund. 

The  disposition  of  that  fund  must  be  regulated  be- 
tween the  common  proprietors,  and  the  respondents 
must  look  to  their  own  trustees  for  indemnity  against 
any  injury  they  sustain  from  an  improper  application 
or  withholding  of  their  mutual  funds. 

The  owners  deny  there  is  a  balance  of  wages  due 
for  1843.  The  charter  of  the  boat  terminated  with 
the  year  1841,  and  the  Hudson  River  Association  has 
run  no  boats  on  their  joint  account  since  that  date. 
The  owners  insist  die  did  not  come  back  to  their  par* 
ticular  possession  and  use  until  March,  1842,  and  that 
the  hiring  of  tilie  libellant  by  tilie  year  commenced  at 
that  period 

It  is  diown  that  he  received  one  thousand  dollars 
during  the  year  1842  and  early  in  1843,  and  the  argu* 
ment  is,  that  a  year's  wages,  from  March,  1842,  to 
March,  1843,  was  thereby  satisfied  and  discharged. 

The  libellant  was  appointed  by  the  respondents  in 
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writiBgi  imster  of  the  boat,  in  1837*  Tbat  appoint* 
ment  had  not  been  revoked,  and  after  the  special  fairing 
of  the  boat  in  1841  to  the  aanciation  terminatedi  the 
tibellant  reanmed  the  eoanmand  of  her,  under  ik$ 
Niq>ondent8  alone. 

The  Ubellant  sailed  her  fix)m  the  opening  of  the 
aeaion  in  1842,  for  the  ben^  of  and  on  the  hiring 
of  the  respondenta  Thej  give  np  proof  tiiat  a  di^ 
ferent  bargam  was  made  with  him  for  that  service, 
and  the  implication  that  it  was  rmidered  npon  the  same 
terms  with  his  previous  employment,  amounts  to  suffi- 
cient proof  in  his  &vor  of  the  &ci  There  is  no -direct 
proof  that  the  agreement  with  the  maater  for  1842 
was  for  the  running  season;  but  the  notorious  and 
universal  usage  on  the  Hudson  Biver,  and  with  the 
boatsowned  hj  Uxis  association  was,  that  masters,  pilots 
and  engineers  are  hired  and  piod  by  the  year,  firom 
January  to  January.  And  it  is  strongly  corroborative 
of  the  presumption  that  the  respondents  recognised  the 
custom  in  this  instance  and  acted  in  conformity  to  it ; 
that  the  engines  of  the  boat,  this  same  period,  firom 
January,  1842,  to  January,  1843,  was  hired  and  paid 
by  stated  salary. 

In  May,  1843,  fifty  dollars  were  paid  the  Ubellant, 
in  foU  fin:  the  balance  of  his  wages  for  1842.  The  cash- 
book  of  the  boat  was  produced  by  the  respondents  to 
du>w  tbat  the  libellant's  wages  were  there  credited  at 
one  thousand  dollars,  or  one  hundred  dollars  per  month, 
beginning  on  the  first  of  March.  This  book  was  not 
kept  by  the  master,  nor  is  it  proved  he  had  any  know- 
ledge of  the  terms  ol  that  entry.  Such  ex  parte  entry 
m  the  respondents'  books  is  not  adequate  evidence  to 
support  the  defence.    It  certainly  can  avail  them  no 
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fhrdier  than  the  receipt  ^  May,  1843,  dnim  and 
mgned  bj  the  master,  stating  that  tiie  money  thus  paid 
was  appticabie  to  his  wages  for  1843,  can  be  made  to 
support  his  daim. 

On  the  facts  in  proof^  the  libelant,  in  my  opinioo^ 
was  entitled  to  wages  fix>m  January  Ist  instead  of 
March  Ist,  1842,  to  January  1st,  1843,  leaving  a  baknot 
in  hn  &Tor  stffl  unpaid 

The  testimony  is  not  distinct  as  to  the  time  tiie  fibel- 
hnt  remained  in  command  and  attadied  to  the  Swallow 
in  1841.  I  shall  assome  that  he  left  her  on  the  ezeoii- 
tion  o(  the  charter-pmrty,  and  take  that  date  to  be 
April  1st,  1841,  as  it  was  proved  tiiat  the  anvoigement 
was  made  before  liie  contract  was  signed.  He  will, 
accordingly,  be  entitled  to  one  hmidred  dollars  arrean 
of  wages  in  1841,  two  months  wages  in  1843,  and  erne 
month  in  1837.  The  credit  for  payments  made  for  ^ 
boat  in  July,  1837,  and  claimed  by  the  Kbdlaat, 
is  twenty  dollars  to  Bates,  the  mail  derk;  forty  dd- 
lars  to Lockwood,  the  second  engineer;  to  tenfimieii 
forty  dollars,  and  ten  deck  hands  fiffy  doUaiB — one 
hundred  and  fifty  dollars. 

It  is  now  denied  that  the  libellant  had  authority  to 
hire  those  men,  or  that  he  can  charge  the  payments 
made  them  against  the  respondenta  But  I  think,  after 
rendering  these  demands  to  the  association  as  being 
proper  charges  against  the  boat,  and  attempting  to  ob- 
tain their  payment  with  interest,  tiie  respmidents  am 
preduded  denying  tiieir  obligation  to  satisfy  them* 

The  above  statement  of  the  claims  varies  a  few  dd- 
lars  from  tiie  demand  made  in  tiie  libel,  but  I  do  not 
think  it  proper  to  order  a  reference  on  a  difference  of 
so  small  an  amount 
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I  accordingly  decree  that  the  libellaat  recover  against 
the  respondents  $150,  with  interest  firom  Angost  Ist, 
1837;  $83  33,  with  interest  from  January  1st,  1838; 
$209  99,  with  interest  from  January  1st,  1842,  and 
$166  66,  with  interest  from  January  Ist,  1844, 
together  with  costs  to  be  taxed 

The  demand  of  payment  of  wages  should  be  equit- 
ably implied  to  have  been  made  at  the  close  of  each 
yearns  services,  and  that  interest  was  due  from  the  pe- 
riod the  advances  were  made  by  the  libeljant  for  the 
respondents,  and  interest  be  computed  accordingly. 
(7  WendeUR  178;  U  Johns.  R  409;  2  NoUAMeCard, 
493 ;  7  Wendett,  109.) 

The  staleness  of  the  claim  for  arrears  due  in  1837, 
and  the  expiration  of  more  than  six  years  since  these 
payments,  create  no  bar  to  the  action.  Independent 
oi  the  state  of  the  pleadings,  which  would  exclude  tiioae 
defences,  it  is  proved  that  demand  of  payment  was 
made  by  the  libeUant  upon  the  respondents  in  1842. 

Decree  for  the  libeUant  according  to  the  above 
directions. 
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A  bottomiy  b<md,  ezeooted  bj  the  marter  of  ft  diip  M  flmM<#r,  if  h«  be  ftt  ^^ 
ewiMf,  aleojirfllimptft  to  the  holder  the  eeme  rig^ti  vidpriTilegeiae  If  girea 
in  the  eharaeter  of  owner. 

An  Agent  or  broker  who  pnrehaees  a  Teisel  for  his  prineipel,  At  the  same  time 
lending  him  money  with  whieh  to  pay  the  price,  And  teking  the  bin  of  baU 
In  hk  own  nAme  to  eeeure  the  repeyment  of  the  loen  end  intereet  together 
with  hie  eomminions  on  the  pnKhnM,  is  mortgagee,  end  not  owner  of  the 
TeneL 

The  owner  of  a  ahip  may  bottomry  her  abroAd  to  leenre  a  loAn  of  money,  or  hk 
pereoiiAl  liAbilities  for  the  ahip  or  royege,  proTided  the  debt  be  put  At  liek* 
without  regArd  to  the  neoenity  of  the  ahip,  or  hia  inability  to  obtain  credit  or 
anppliea  by  other  meana,  or  the  receipt  of  the  condderaiion  before  the  ahip 
went  to  aea.  It  is  not  neceaaaiy  to  the  validity  of  a  bottomry  that  the  loan 
or  anpplies  shall  haye  been  already  recelTcd  when  the  bond  ia  execnted,  if  the 
credit  was  upon  the  faith  that  a  bottomry  seonrity  shonld  be  giren. 

A  bottomry  ^  a  diip  in  a  foreign  port  by  her  owner  is  ralid,  althoogh  a  pwl 
of  the  loan  for  which  it  is  giTcn  consists  of  a  bOl  of  exchange  drawn  by  the 
bottomry  lender  on  the  home  port  of  the  ship. 

The  credit  of  the  bottomry  lender,  giren  in  aid  of  the  ship  or  own«r  in  a  foreign 
port^  is  a  sufficient  c<msideration  to  support  a  bottomry  seonrity.  Bat  a  Ckmrt 
of  Admiralty  may  call  for  proof  that  such  credit  or  liabilities  had  been 
aetoaUy  satisfied  by  the  lender  before  decreeing  an  enforcement  of  the  bot- 
tomry. 

When  the  owner  and  mortgagee  of  a  ahip  both  appear  and  file  anawers  to  the 
libeL  of  abottomry  holder,  it  is  competent  for  each  to  daim  in  his  a&ewer  or 
by  a  separate  petition,  that  the  proceeds  of  the  Tcssel,  alter  satirfsetion  of  the 
bottomry  seenrity,  be  paid  to  him. 

On  snch  mode  of  proceeding  the  Court  may  at  its  discretion  adjudge  prospectiTcly 
between  the  eontestaats  the  metiiod  of  distribution  of  the  araik  ot  the  rii^ 
or  may  defer  the  decision  until  her  proceeds  are  paid  into  the  registry;  and 
may,  also,  if  the  caae  is  difficult  or  important^  direct  the  parties  to  litigate  their 
claims  to  the  fiind  by  formal  suit 

WhatCTcr  mode  of  procedure  is  pursued,  a  party  prored  to  be  a  mortgagee^  al^ 
ter  admitting  in  his  answer  to  the  original  action  that  the  bottomry  security 
Is  yalid  and  consenting  to  a  decree  of  sale  of  the  ship  under  it,  cannot  set  up 
atMetothe  ship  in  himself  as  absolute  owner  and  not  mortgagee,  in  bar  ef 
the  claim  ci  tiie  bottomry  borrower  to  a  share  in  the  renmanU  remaining  in 
Oourt 

In  iMh  ec^ktaral  proeeeding  the  owner  of  theshlpmay  defoattheelalaof  a 


M4  CASBB  IN  ADIORALTY. 

mmi§^sm  toiMh  miiMiiii  by  poof  that  ttid  BMrtgji^  iw  giv^  ^  ta 
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B«t  it  is  not  muj  for  a  brdcor  or  ogont  to  diAifo  tho  nfoal  and  emtoiiiary 
Mnwiiwinin  for  Ui  Mrfieoi  ia  porduMBg  a  ihip,  «id  abo  to  take  legal  ia- 
tvest  OA  hie  own  BOMje  adTanoed  tovaidi  tbe  p«Nha•^  iuile«  it  be  ptofei 
tiiat  the  Mnwiiwinin  were  intended  by  the  partiei  at  a  meana  and  eorer  for 
reeerTJng  more  than  legal  intereet  upon  the  loan. 

Qtmk  Whether  the  Ooinikk  dkpo^  of  Moonanti  in  the  regiitq^eaanet 
take  eognianee  of  other  elaime  thereto^  than  thoee  hariag  a  lien  upam  the 
TOMel,  or  being  of  a  maritime  eharaetert 

Piwiaget  witainnil  by  a  dmrtertr  of  a  Aip  by  a  breaeh  of  the  ehaiter  aintrait 
in  the  lorn  or  delay  of  hie  Toyage.  throogh  the  ne^igenee  or  &nlt  of  the 
evner,  are  a  lien  npon  the  Tomel;  and  if  a  mortgagee  latiafiee  the  deound 
and  tiJkM  an  alignment  of  the  olahn,  he  ia  entitled  to  oome  in  wprnt  nm- 
■anti  in  Oo«t  i»r  repayment 

The  controy6rs7  in  this  action  is  npon  a  bottomry 
bond,  and  oame  bef<»:e  tiie  Conrt  in  two  ai^eets.  Tkd 
owner  of  the  ship  and  a  mortgagee  intenrened,  and 
filed  answers  to  the  libel,  and  each  daimed,  as  against 
tiie  otiier,  a  right  to  the  remnants  and  snrplns  remain- 
ing in  the  registry  after  satisfiatction  of  the  bottomry 
bcmd  in  snii  Separate  petitions  were  also  filed  by 
them  for  snch  renmants.  The  owner  also  contested  the 
validity  of  the  bottomry.  The  mortgagee  admitted  it, 
and  consented  to  a  decree  to  enforce  it 

The  main  contestation  was  in  reUtion  to  the  remnants 
in  Conrt 

The  owner  contended  that  the  mortgagee  had  no  title 
npon  which  to  found  a  claim  to  those  renmants;  thathis 
mortgage  debt  was  void  for  usury,  and  that  the  otiier 
items  of  his  demand  were  not  liens  upon  the  vessd  or 
her  proceeds,  nor  were  they  of  a  maritime  character. 

The  mortgagee  contended  that  tiie  legal  ownership 
of  the  vessel  was  vested  in  him,  and  not  in  his  co- 
claimant,  and  that  accordingly  the  latter  had  no  standing 
in  Court  in  relation  to  that  fimd. 
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Both  bnmohes  of  the  cause  were  brought  to  hearing 
the  same  term,  and  were  argaed  hj  the  same  coonsd. 

The  essential  fiute  of  the  case  are  sufficient^  stated 
in  the  ooinion  of  the  Court 

Ofdm  Hoffman  and  Barretj  for  the  bottomry 
holder. 

John  Anthon^  for  the  owner. 

F.  B.  Gutting^  for  the  mortgagee. 

Brtb,  J. — ^This  was  a  suit  upon  a  bottomry  bond  to 
the  libdlant,  executed  at  Hull,  England,  May  3,  1848, 
by  the  claimant  Cameron,  master  of  the  ship.  Tbe 
Kbd  avers  that  it  was  executed  by  him  in  his  capacity 
of  owner  as  well  as  master  of  the  ship,  and  that  the 
loan  secured  by  the  bottomry  was  duly  made  and  paid 
to  hisL 

The  answer  admits  the  claimant  was  conditional 
owner  at  the  time,  but  alleges  he  gave  the  bottomry  as 
master  only.  It  denies  that  the  sum  named  in  the  bond 
had  been  advanced  by  the  UbeUant  when  the  bottomry 
was  given,  or  that  it  is  now  payable,  and  alleges  that  a 
large  portion  of  the  debt  was  created  alter  the  bottomry 
was  given,  and  the  vessel  had  gone  to  sea. 

It  was  stipulated  in  writing  between  the  proctors  of 
tiie  parties,  that  work  and  materials  were  fhmished  the 
ship  at  the  request  of  Cameron,  and  that  the  amount 
oharged  tiierefor  in  the  account  furnished  by  the  libel- 
hnt  was  paid  by  the  UbeUant,  and  composes  part  of 
ihe  bottomry  debt  The  other  claimant,  Quin<7,  de> 
nies  tittt  Cameron  was  owner  of  the  ship,  and  avem 
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that  title  to  tiie  ship  was  vested  in  him,  (Qmncji)  at 
the  time  the  bottomiy  was  executed,  and  that  GamercMi 
was  to  become  entitled  to  the  ownership  only  on  repay- 
ment of  the  purchase-money  advanced  by  him,  Quincy, 
with  commissions,  &c. 

This  branch  of  tiie  case  respecting  the  legal  owner- 
ship of  the  ship  was  not  in  contestation  on  the  hearing 
before  the  Court,  and  the  case  is  accordingly  to  be  dis- 
posed of  in  its  present  posture,  upon  the  assumption 
that  Cameron  was  legal  owner  as  well  as  master,  when 
the  bottomry  bond  was  executed. 

The  ground  is,  however,  taken  on  the  argument,  that 
Cameron  assumed  in  the  bond,  to  act  in  the  capad^ 
of  master,  and  that  it  was  accepted  by  the  bottomry 
cf  editor  as  given  by  the  master  alone,  and  accordingly 
that  the  transaction  must  now  be  considered  an  hypo- 
thecation by  a  master,  and  subject  to  the  rules  oi  law 
.  applicable  to  that  particular  security. 

The  general  jninciple  with  respect  to  a  contracting 
party  is,  that  however  he  may  describe  himself  or  his 
powers,  his  contract  will  have  e£fect  according  to  his 
actual  authority  and  right  in  the  subject  matter,  whoo 
no  specific  reserve  or  restriction  is  expressed,  the  obligee 
being  entitled  to  the  full  benefit  of  the  stipulations  in 
his  &vor,  so  &r  as  the  obligor  is  able  to  fulfil  ihem. 
(Wehh  V.  Usher,  2  HiU,  168.) 

This  benefit  may  be  secured  by  way  of  estoppd.  When 
the  party  making  an  engagement  or  representation  has 
no  capacity  at  the  time  to  perform  it,  and  aft«:wards 
aoquires  the  ability,  he  and  his  representatives  will  be 
estopped  denying  the  Ml  force  and  effect  of  his  under^ 
taking.  ((7oni.  Dig.  Grant;  Gough  v.  Bell,  1  N.  J. 
166;  4  Kent.  98 *   24  Pick  R  324)    This  dootrine, 
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Dore  fimiliar  in  the  interpretation  and  force  of  real 
oovenants  and  contracts  than  in  those  connected  with 
the  personalty,  still  has  a  common  affinitjr  in  jHinGiple 
in  relation  to  both,  and  may,  if  necessarji  be  invoked 
to  uphold  a  charge  upon  a  diip  hj  maritime  lien  or 
mortgagCi  no  less  than  transfers  or  encumbrances  of 
real  estate;  restricted  possibty  in  both  descriptions 
of  grant,  to  those  which  are  positive  and  assuring,  and 
not  to  mere  releases  and  acquittances.  (11  Wend.  110 ; 
14  Johns.  193,  McCrachen  r.  Wright;  1  Cotvm,  616; 
Co.  LitL  265,  h.  6,  §  346.)  Still,  if  in  strictness  of  legal 
rules  a  party  assuming  a  right  to  act  as  if  he  had  a  par- 
ticular capacity,  which  does  not  belong  to  him  at  the 
time,  maj  not  be  bound  in  that  capacity  if  he  afterwards 
acquires  it,  yet  Admiralty,  exercising,  in  some  measure, 
the  powers  of  a  Court  of  equitjr,  may  hold  his  act  or 
obligation  shall  have  operation  as  in  cases  of  equity 
reKe^  according  to  the  condition  of  parties  at  the  time 
thedecree  is  rendered  (9  Paige,  244;  1  WheaL  178.) 
In  my  opinion,  neitiier  in  equity  or  under  the 
•tricter  rules  of  law  will  a  party  who  gives  a  bottomiy 
upon  a  ship  in  the  name  and  character  of  master,  and 
was  1^  the  time,  or  afterwards  becomes  owner  of  the 
ship,  be  permitted  to  restrict  the  rights  of  the  bottomry 
holder  at  the  time  of  its  enforcement  merely  to  those 
conferred  by  tiie  authority  of  a  ship-master.  He  takes 
all  the  benefits  under  it  which  would  have  accrued  had 
it  been  avowedly  executed  by  the  owner.  Those  who 
ccnne  in  as  subsequent  purchasers  under  the  same 
owner,  or  holders  of  claims,  or  liens,  or  encumbrances 
posterior  in  law  to  the  bottomry  security,  have  no 
privileges  in  this  reqpect  higher  than  those  of  the 
,  owner. 
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In  tiiis  0886,  in  ezecating  fhe  bottomrj  and  hjpotiie- 
cation,  Oameron  deflcribed  himself^  and  pn^eflsed  to 
eontract  as  fM$bar  of  ike  jA^.  It  now  appears  npon 
his  answer,  and  abo  on  the  proc^  that  he  was  at  die 
time  absolute  owner,  snlgect  only  to  an  ontstanding 
mc^tgage  to  Quinc^,  the  other  daimani 

The  holder  of  the  hypothecation  is  accordingly  en« 
titled  to  eyery  advantage  deriyable  from  the  &ct  that 
it  was  made  by  one  possessing  not  solely  the  authority 
of  agent,  but  that  of  principal  also. 

This  point  being  established,  the  case  stands  reeved 
of  an  questions  raised  as  to  the  necessity  or  fitness  of 
items  charged  as  supplies  or  reparations  to  the  ship, 
and  made  part  of  the  bottomry  d«4:>t,  because  tite  owner 
is  hdd  competent  to  raise  money,  or  secure  his  ddbts 
by  a  bottomry  on  his  vessel,  without  regard  to  the 
necessity  of  the  ship,  ot  his  inability  to  procure  fimds 
by  other  means.  (The  8mUax,  3  Fttora'  Adm.  390, 
note;  The  Draoo,  2  Sumn.  167 ;  Shop  Mdrtf,  I  Paim^ 
671.) 

It  is  plain,  upon  the  authorities,  that  the  objection  to 
the  valkGty  of  this  security,  f(^  want  of  adequate 
power  in  the  bottomry  giver  so  to  hypothecate  tiiediip, 
cannot  be  sustmned.  {The  Barber^  4  Rob.  7 ;  The 
l>uke  of  Bedford,  2  Eagg.  294.) 

Indeed,  tiie  bearing  of  the  cases  is,  that  a  bottomry 
by  a  mast^,  in  presence  of  the  owner,  is  only  valid  l^ 
reason  of  his  implied  assmt  to  it,  (1  Wheat,  96 ;  1 
Ptdne,  671;  Ottpin,  457,)  unless  it  be  given  in  a 
case  of  stringent  necessity,  and  the  owner  withhcMs 
his  assent  unreasombly.  (3  Kent,  172.)  Nor  do  I 
find  any  authority  w  principle  of  law  in  support 
of  the  argument  that  this  bottomry  can  only  stand 
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iqpmitlie  rightM  power  of  the  nuurter,  as  sqcIh  to  exe- 
oateit 

The  ancient  sea  laws  regard  the  master  a  snbetitate 
only  for  the  owner  in  his  absence.    They  show  that  he 
generally  has  no  authority  to  bottomry  his  ship  in  her 
home  port,  because  the  owner  is  to  be  presumed  pre- 
sent thera    (ComukUo  ddMare,  {Boucher-)  ck  239,  j>2L 
694)    Emerigon  refers  to  various  ordinances  of  mari- 
time states  to  the  same  effect    {Control  a  la  Qro$s^  eh. 
3,  §  3 ;  Jacobwn^  363.)    The  authority  in  Cameron,  in 
ttie  capacity  of  master  alone,  to  diarge  his  ship  by  way 
ttf  bottomry  in  a  foreign  port  being  irrefragable,  it 
would  seem  reasonably  to  follow,  that  it  would  be  Idt 
to  his  judgment  to  determine  what  her  necessities,  at 
the  time,  for  the  completion  of  the  voyage,  might  be. 
Admitting,  however,  that  the  Courts  wiU  scan  his 
acts  in  the  character  of  master,  and  determine  whether 
he  proceeded  prudently  in  view  of  the  rights  of  those 
having  interests  attached  to  the  ship,  by  admitting  within 
the  bottomry  security  all  the  particulars  which  made  up 
the  amount  of  the  debt  covered  by  it^  and  may  also  do 
the  same,  notwithstanding  his  l^gal  ownership  of  the 
vessel  when  the  equitable  and  substantial  interest  is  in 
third  parties,  leaving  no  more  than  a  conditional  or 
trust  title  in  him,  yet  in  either  such  case  the  second- 
ary or  trust  interests  sought  to  be  protected  must  be 
brought  forward  distinctly  in  the  pleadings  by  the  par- 
ties entitled  to  enforce  them. 

But  the  rights  of  parties,  in  that  aspect  of  the  case, 
are  not  before  the  Court  in  this  issue  betwe^i  the  li- 
bellant  and  tiie  chdmant,  Cameron.  All  that  is  invcdved 
in  this  branch  of  this  controversy  is  the  question  of  the 
relative  rights  of  the  bottomry  creditor  and  debUnr 
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when  the  dealing  for  the  hypothecation  is  directly 
with  the  ship-owner. 

The  stipulation  signed  in  the  cause,  as  also  the  ad- 
mission of  Cameron  after  payment  of  the  bottomry  was 
demanded,  proves  that  the  debt  due  by  him  to  the  li- 
bellant,  and  intended  to  be  embraced  within  the  bot- 
tomry, was  £1,325  11  11,  sterling— being  £125  11  11 
beyond  the  condition  of  the  bond. 

This  feet  gives  occasion  to  one  of  the  objections  pre- 
ferred against  the  validity  of  the  bond  to  its  foil  ex- 
tent It  is  contended,  that  when  the  bond  was  exe- 
cuted, but  a  small  part  of  the  debt  was  due  the  libel- 
lant,  and  that  he  is  limited  in  his  relief  on  the  bot- 
tomry to  the  amount  of  the  indebtment  payable  at  that 
time. 

The  ship  came  into  Hull  in  a  disabled  state,  con- 
signed to  the  libellant  by  Cameron.  Her  repairs  and 
supplies  were  obtained  on  the  credit  of  the  libellant, 
part  of  the  bills  for  which  had  been  rendered  and  paid 
when  the  bond  was  given,  and  the  ship  sailed,  and  the 
residue  came  in  and  were  paid  subsequently,  but  be- 
fore the  bond  became  absolute. 

There  were  also  advances  of  money  made  by  the  libel- 
lant directly  to  the  master,  partiy  cash  in  hand  and 
in  part  by  a  bill  at  sight  on  a  house  in  New-York,  which 
was  duly  honored.  It  is  no  way  a  vitc^  ingredient  to  a 
bottomry  given  by  a  master  that  the  advances  it  secures 
shall  precede  its  execution,  even  when  it  purports  to 
protect  a  direct  loan  or  to  secure  existing  debts,  if  the 
credit  in  either  case  was  upon  the  faith  that  a  bottomiy 
should  be  given.  (3  Dods.  273;  The  Virginia,  8 
Petertf  B.  562.)  Nor,  in  my  opinion,  is  its  validity 
affected  if  it  be  given  after  the  ship  has  sailed,  pro- 
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vided  the  debt  is  at  risk.  {Conrad  y.  AtUxnJtic  InB. 
Go.^  1  P^sberi  B.  386.)  As  in  this  case,  the  hypothe- 
cation was  made  hj  the  oumer  himself  there  would 
seem  to  be  no  mode  of  avoiding  it  left  him  except  to 
show  a  total  want  or  fdlure  of  consideration  to  sup- 
port it  The  liabilities  of  the  libellant  for  the  vessel 
and  owner,  when  the  bond  was  taken,  would  be  an 
adequate  consideration  upon  which  to  found  a  bottomry, 
although  a  Court  of  Admiralty  would  doubtless  call 
for  proofi  that  the  liabilities  had  been  extinguished  by 
actual  payment  before  it  would  decree  the  enforce- 
ment of  the  bond,  even  on  the  defence  of  the  owner ; 
and  especially  so,  if  it  is  opposed  by  other  creditors, 
whose  prior  liens  on  the  ship  or  freight  might  be 
postponed  by  the  bottomry.  The  presumption  that 
the  dealing  with  the  libellant  for  this  credit  was,  in  its 
inception,  on  the  understanding  that  it  should  be  secured 
by  bottomry,  is  strongly  corroborated  by  the  acknow- 
l^gment  of  the  master  after  the  bond  became  pay- 
able, that  he  had  given  it,  and  that  the  whole  amount 
named  in  it  was  owing  by  him. 

Nevertheless,  it  was  strenuously  pressed  upon  the 
argument,  in  &vor  of  the  owner,  (Cameron,)  that  a 
large  part  of  the  demand  now  sought  to  be  recovered 
arose  upon  liabilities  or  transactions  between  him  and 
the  libellant,  .subsequent  to  the  departure  of  the  ship 
and  the  execution  of  the  bottomry,  and  axe  not  proper 
subjects  for  bottomry  security. 

I  do  not  go  into  an  examination  of  these  allegations, 
nor  consider  whether  it  is  competent  to  an  owner  to 
invalidate  his  personal  contract  by  objections  of  that 
character,  because  the  stipulation  on  file  admits  the 
whole  balance  claimed  by  the  libellant  to  be  justly  due^ 
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a&d,  as  before  suggested,  the  same  admisabn  was  orally 
made  to  the  libellant  before  this  suit  was  brought 

The  Court,  seeing  in  the  transaction  between  the 
parties  that  this  debt  may  well  be  a  legal  foundation  for  a 
bottomry  security,  will  not  impeach  it,  it  having  been 
giyen  by  the  owner  himself  upon  any  presumptions 
or  eyen  positiye  evidence,  which  might  have  availed 
him  had  the  bottomry  been  executed  by  the  master  in 
his  absence  and  without  his  direction. 

Upon  this  state  of  the  pleadings  and  proofe  a  decree 
must  be  rendered  in  &vor  of  the  libellant,  affirming 
the  validity  of  the  bond,  and  directing  the  whole 
amount,  with  the  marine  interest  reserved,  to  be  paid, 
and  that  the  ship  and  her  freight  be  condenmed  there- 
for, as  against  the  owner  and  claimant,  Cameron;  sub- 
ject, however,  to  sudi  decree  as  may  be  rendered  on  the 
defence  interposed  in  the  case  on  the  part  of  the  othar 
claimant,  Quincy,  to  the  effect  that  Cameron  had  no 
authority  to  hypothecate  the  ship  in  his  capacity  of 
owner,  further  than  he  could  legally  charge  her  in  the 
character  of  master,  as  against  the  claimant,  Quincy. 

Interest  also  will  be  computed  on  the  loan  and  ma- 
rine interest,  from  the  day  they  became  payable  to  this 
deoree,  with  costs  to  be  taxed. 

Betts,  J. — ^The  claimant,  Quincy,  in  his  answer,  inter-, 
poses  no  objection  to  the  validity  of  the  hypothecation 
of  the  ship  by  Cameron,  nor  to  the  sale  of  the  vessel 
undar  it ;  and  admits,  so  far  as  he  is  concerned,  that 
the  libellant  is  entitled  to  a  decree  th^efor ;  but  he 
claims  that  in  the  distribution  of  the  proceeds  of  the 
ship  in  Court,  his  demand  is  prior  in  legal  right  to 
that  of  Cameron. 
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The  Conrt  having  decided  that  the  bond  was  opera* 
tive  and  good  fot  its  amount  as  against  Cameron,  it  re* 
mains  to  be  settled  between  these  two  claimants,  after 
the  satifi&ction  of  the  libellant's  debt  out  of  the  fund 
in  Courty  which  of  them  is  entitled  to  receive  the 
surplua 

Quincy  proves  a  bill  of  sale,  executed  upon  the  pur* 
chase  of  the  ship,  on  the  12th  of  November,  1844, 
vesting  the  nominal  title  and  ownership  in  him.  Other 
documents  and  evidence  produced  in  the  case,  how- 
ever, show  that  his  right,  under  the  bill  of  sale,  was 
onlj  that  of  mortgagee,  and  that  the  actual  ownership 
belonged  to  Cameron.  There  is,  therefore,  no  founda- 
tion for  the  argument,  that  he  can  come  in  and  claim 
the  fund  in  the  character  of  owner  of  the  ship.  He 
purchased  her  as  agent  for  Cameron  and  for  him,  and 
he  took  possession  of  her  as  owner.  This  might,  per- 
haps, make  his  ownership  complete  without  a  bill  of 
sale  or  other  paper  title.  (3  Kent^  129 ;  Abbott^  12, 
1829.)  But  the  pleadings  and  proofs  in  the  case  show 
that  Quincj  never  claimed  any  title  or  interest  in  the 
ship  other  than  that  of  mortgagee. 

For  Cameron  it  is  contended,  that  the  Court  has  no 
jurisdiction  over  that  branch  of  the  subject,  because 
the  remedy  of  Quincy,  in  his  character  of  constructive 
mortgagee,  must  be  pursued  in  the  State  tribunak 

This  Court  being  rightfully  in  possession  of  the  Amds 
representing  the  ship  arrested,  must  necessarily,  as  in- 
cident to  that  possession,  have  power  to  decide  who  is 
entitled  to  withdraw  them  from  the  Registry.  (An- 
drews V.  Wall  €t  oL,  3  H(yu).  B.  668.) 

It  may,  undoubtedly,  in  cases  of  great  difficulty,  re- 
tam  the  funds  until  the  adversary  claimants  shall  have 
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litigated  their  rights  to  it  hj  direct  suit  in  this  Court, 
or  some  other  proper  forum ;  but  this  must  be  matter 
of  discretion,  and  depending  upon  the  nature  of  the 
adversary  interest&  (2  GaU.  483;  OUp.  185;  3  Pe- 
ters' R  675 ;  3  Hogg.  R.  129.)  Ordinarily  the  Conrt 
hears  the  case  upon  summary  petition  or  motion,  and 
pays  out  or  restores  the  renmants  and  surpluses  accord- 
ing to  the  right  of  parties  so  established  before  it  {BeM 
Pr.  119.)  Outstanding  liens  of  any  description  on  a 
vessel,  may  be  recognised  and  satisfied  out  of  her  pro- 
ceeds, so  far  as  they  suffice,  when  she  has  been  con- 
demned in  Admiralty  upon  prior  liens  of  a  maritime 
character.  {Abbott,  112, 116,  and  note;  The  Packet,  3 
Mason,  253 ;  The  John,  3  Boh,  288 ;  The  Ship  New- 
Jersey,  1  Peters'  Adm.  R  233 ;  Brackett  v.  IheEercules, 
GKlp.  184;  Earper  v.  Neu)  Brig,  Ibid.  586.) 

The  jurisdiction  of  the  Court  over  the  subject  mat- 
ter being  clear,  no  reason  is  discerned  why  the  relief  is 
not  equally  applicable  to  cases  where  no  liens  exist.  The 
Court  must  exercise  that  jurisdiction  in  every  case,  and 
must  decide  the  legal  ownership  of  the  fund  before  an 
order  to  pay  it  from  the  Registry  will  be  given.  {OUp, 
536.)  But  there  is  no  necessity  that  the  order  should 
act  at  once  upon  the  entire  fund ;  it  may  be  distributed 
in  parts  according  to  the  rightful  claims  of  petitioners; 
and  it  would  seem  to  be  of  no  moment,  if  the  demand 
is  liquidated  and  ascertained  to  be  payable  by  the 
owner  of  the  remnants,  whether  or  not  it  is  suable  in 
Admiralty  against  the  vessel  or  her  owner. 

This  Court  has,  on  several  occasions,  declared  that 
parties  entitied  to  sue  in  Admiralty  for  the  recovery  of 
their  demands,  may  come  in  by  petition  upon  the  foot- 
ing of  such  right,  and  be  paid  out  of  remnants  in  the 
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Begistay,  although  they  possess  no  lien  upon  the 
property  out  of  which  the  remnants  were  obtained 
(Bng  Triumph,  M8S.  July  27,  1841.) 

It  is  held  in  the  English  Courts,  that  a  mortgagee  of. 
a  ship  cannot  maintAin  an  action  in  Admiralty  to  en- 
force the  encnmfarance,  the  hypothecation  not  being 
considered  one  of  a  maritime  character ;  (  TJie  JExmouth^ 
2  ffagg.  882 ;  The  Neptune,  3  Eagg.  132;)  and  pro- 
bably the  same  doctrine  will  be  upheld  in  the  federal 
Courts ;  but  in  both  tribunals  he  is  allowed  to  have 
satisfaction  of  the  mortgage  debt  out  of  the  proceeds 
of  the  ship  in  Court 

The  distinction  between  the  right  of  a  mortgagee  to 
attach  the  ship  or  impound  her  proceeds  in  Admiralty, 
for  the  satis&ction  of  a  mortgage  debt,  would  appear 
more  a  matter  of  words  than  of  substance.  It  no  doubt 
takes  its  origin  in  the  apprehensiveness  of  the  English 
Court,  that  it  may  encounter  a  writ  of  prohibition  in 
touching  a  subject  of  a  somewhat  dubious  nomenclature, 
the  contract  of  security  being  a  common  law  obliga- 
tion and  the  subject  pledged,  and  probably  the  con- 
sideration of  the  contract  being  maritime  in  its  charac- 
ter. Still,  without  the  exercise  of  such  control  oyer 
the  proceeds  to  be  disbursed  by  the  Court,  so  palpable 
it  was  that  great  wrong  must  otherwise  be  sustained 
by  the  mortgagee,  that  the  Court  has  yielded  in  part 
its  scruple,  and  admitted  him  to  recoyer  his  money  out 
of  the  ayails  of  the  pledge  he  held  for  its  security. 

The  Court,  by  force  of  its  jurisdiction  over  a  mari- 
time lien,  very  probably  posterior  in  point  of  time  to 
the  mortgage,  wiU  have  taken  away  the  mortgage 
pledge,  and  converted  it  into  money ;  and  if  the  Court, 
aftOT  satisfying  the  decree,  cannot  retain  the  balance  of 
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proceeds  for  the  benefit  of  the  mortgage  charge,  they 
must  be  transferred  to  the  mortgagor  as  legal  owner, 
and  thus  the  mortgage  creditor  be  depriyed  of  all 
remedy  upon  his  encumbrance. 

I  think  this  Court  may  take  cognizance  of^  and  ad- 
judicate upon  claims  preferred  against  a  fhnd  in 
Court,  and  distribute  that  fund  conformably  to  the 
legal  and  equitable  rights  of  the  respective  claimants, 
without  being  restrained  in  the  administration  of  this 
equity  to  cases  of  maritime  jurisdiction.  {Andrewi 
Y.  Han,  3  How.  668.) 

Whether  such  jurisdiction  will  be  exercised,  must 
rest  in  the  sound  discretion  of  the  Court,  in  view  of  the 
complexity  or  nature  of  conflicting  interest& 

This  case  depends  upon  documentary  evidence,  pre- 
senting but  a  single  question,  essentially  one  of  fact,  and 
I  see  no  reason  why  the  Court  eiiould  decline  ooHsidfir- 
ing  the  point,  and  determining  whether  the  fond  shall 
pass  to  the  mortgagor  or  mortgagee,  without  regard  to 
its  competency  to  act  upon  a  mortgage  conveyance  as 
a  cause  of  action  in  Admiralty. 

The  other  items  of  demand  brought  forward  by 
Quincy,  set  forth  in  his  answer  and  claim,  and  also  made 
the  foundation  of  a  special  petition,  are  most  of  them 
advances  for  the  benefit  of  the  ship,  and  would  com- 
pose maritime  liens,  and  be  entitled,  per  ^  to  the  privi- 
lege of  payment  out  of  her  proceeds. 

The  particulars  in  controversy  between  these  claim- 
ants are,  first,  the  validity  of  the  mortgage  debt  of 
$5,175,  claimed  by  Quincy ;  and  secondly,  the  claim  of 
$1,050  paid  by  Quincy  to  Schmidt  &  BaMe  in  favor 
of  Cameron  in  relation  to  a  charter-party  upon  the  ship. 

It  is  charged  on  the  part  of  Cameron,  HkeA  the  mort- 
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gage  seeontj  k  void,  being  founded  on  an  nsurioiui 
consideration. 

The  nsnry  is  alleged  to  consist  in  a  charge  by  Qnincy 
of  a  commissicm  of  2j^  per  cent  on  $12,000,  the  con- 
sideration paid  on  the  purchase  of  the  ship  for  Cameron, 
bnt  the  title  to  which  was  conveyed  to  him  to  secnre 
his  various  advances,  amounting  to  $5,176. 

The  lettw  (d  Cameron  to  Quincy,  of  Dea  19,  1844t 
on  the  subject  of  the  purchaae  and  conveyance  of  the 
ship,  concludes  him  in  my  opinion,  on  the  &ct  as  to  the 
real  ownership,  and  his  liability  under  the  transaction. 

In  that  letter  he  declared  the  purchase  to  have  been 
made  on  his  account,  and  the  bill  of  sale  to  have  been 
taken  in  Quincy's  name,  as  security  for  the  accept- 
ance of  a  draft  of  $6,175,  in  part  for  purdbase  money  of 
the  ship,  and  commission  thereon,  and  in  part  for  other 
advances  Quincy  might  make  on  account  of  the  ship. 

The  inquiry  Uien  is,  were  ihe  commissions  received 
for  services  in  the  purchase  of  the  ship,  or  were  they  in- 
tended betweeathe  parties  as  a  compensation  for  a  loan, 
beyond  the  interest  reserved  and  received  thereon  ? 

The  proo&  leave  no  ground  to  doubt  that  the  com- 
mission daimed  is  the  ordinary  compensaticm  allowed 
ior  eimilar  services,  by  the  long-established  mercantile 
usages  oi  the  city.  The  Board  of  Commerce  recog- 
nise and  approve  it  aa  a  proper  and  customary  ochu- 
pensation  in  like  agencies  and  negotiations ;  and  it  is 
furthermore  in  direct  proof  that  2^  per  cent  commission 
on  the  purchase  price  is  the  customary  and  well-known 
allowance  to  merchants  and  brokers  for  buying  vessels. 
This  is  earned  and  paid  when  neither  the  personal 
credit  or  fonds  of  the  agrat  are  empbyed;  and  the 
commissian  is  not  regarded  as  having  any  relatiiDii  to 
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wlraiioes  made  or  responsilMlitieB  aasamed  hj  the  ageot 
in  the  negotiation. 

There  is  nothing  in  the  evidence  indudng  a  bob- 
picion  that  this  transaction  was  oth^  than  is  nsnal  in 
tiiat  description  of  business. 

The  purchase  was  banajide^  at  the  instance  and  for 
the  benefit  of  Cameron,  and  would  seem  to  have  been 
regarded  as  advantageous  to  him  in  its  terms,  for  the 
ship  was  immediately  insured  for  his  benefit  at  $14,750, 
$2,780  above  the  consideration  paid. 

The  point,  whether  charging  a  commission  or  com- 
pensation for  services  in  connection  with  the  loan  of 
money,  and  also  legal  interest  upon  the  loan,  amounts  to 
usury,  has  been  largely  discussed  in  the  booksi  and 
with  great  diversity  of  opiniona 

In  the  decisions  in  the  Courts  of  this  State  the  sub- 
ject has  been  thoroughly  examined,  and  it  may  now 
be  considered  settled  by  the  judgment  of  those  tribu- 
nals, that  taking,  in  the  usual  course  of  business,  tiie 
customary  and  appropriate  commission  for  services  ac- 
tually performed,  although  accompanied  also  with  the 
advance  of  money  upon  which  interest  is  reserved, 
does  not  constitute  a  violation  of  the  laws  against 
usury,  unless  an  usurious  purpose  and  intention  in  the 
proceeding  is  proved,  and  will  not  vitiate  a  credit  or 
loan,  on  interest,  concomitant  upon  such  service.  (Nat- 
ten  V.  GurtiB,  19  Johns,  160;  Suydam  v.  We^^M,  4 
Hm,  218;  Kelehom  v.  Barber,  4  HiU,  224)  The  like 
principle  is  declared  in  Connecticut  {Be  Forest  v. 
Btrtrng,  8  C(mn.  B.  222.) 

The  evidence  in  this  case  shows  that  the  interventioa 
of  Quincy  in  the  purchase  of  the  ship  was  according  to 
oidinary  mercasitile  transactions  of  the  kind,  and  the 
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intertst  he  stipulated  to  have  in  the  after  bnsinees  of 
the  ship,  in  procuring  freight,  receiving  her  consign- 
ments and  making  the  necessary  insurances  and  ad- 
vances in  her  employment  upon  accustomed  allowance, 
strongly  indicate  that  the  arrangement  was  legal  and 
fiur,  and  not  for  the  purpose  of  securing  and  covering 
an  ill^;al  interest  on  the  loan. 

I  shall  accordingly  pronounce  for  the  mortgage  debt, 
with  interest,  as  not  affected  by  the  allegation  of  usury. 

The  stipulation  between  the  parties  of  the  19th  of 
December,  1844,  also  binds  the  ship  as  collateral  se- 
curity to  Quincy,  for  any  other  advances  he  might 
make  to  Cameron  on  her  account,  with  the  regular 
diarges  thereoiL 

This  clearly  embraces  the  disbursements  for  insur- 
ance and  commissions  therefor,  towing  or  pilotage  to 
aea,  filling  water  casks  on  board,  and  $600  cash  ad- 
vanced to  Cameron,  to  provide  for  disbursements  in 
behalf  of  the  ship  on  her  homeward  voyage.  Those 
particulars  compose  the  items  of  Quincy's  account^ 
amounting  to  $8,569  49,  except  $1,050  alleged  to 
have  been  paid  Schmidt  &  Balshe,  for  advances  made 
by  them  on  account  of  a  charter-party  for  a  voyage  to 
l^ttm,  with  commissions,  &c.,  and  $200  paid  (jeorge 
Marshal  for  loading  her.  The  last  item  was  a  steve- 
dore's bill  for  stowing  the  cargo  taken  on  board  under 
the  charter-party  to  Stettin. 

On  the  14th  of  July,  1845,  Cameron  executed  a 
diarter-party  on  the  sidp  for  a  voyage  to  Stettin,  in 
fiivor  of  Schmidt  &  Balshe  of  this  city.  It  is  unne^ 
cessary  to  rehearse  the  circumstances  leading  to  the 
engagement  of  the  ship,  or  the  considerations  expected 
to  be  realized.    When  the  charter-party  was  executed| 
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the  existence  of  the  bottomry  bond  to  the  libellant  was 
known  to  all  parties,  and  that  it  was  in  the  hands  of 
the  agents  of  the  libellant,  in  this  city,  ready  to  be  ^i- 
forced  against  the  ship.  A  verbal  arrangement  or  un- 
derstanding was  had  with  the  agents,  that  on  the  pay- 
ment to  them  of  $3,500  when  the  ship  became  ready 
for  sea,  she  might  make  the  voyage  without  molesta- 
tion on  account  of  the  balance  due  upon  the  bottomry 
loan.  The  charterers  loaded  the  ship  under  the  diar- 
ter-party,  and  advanced  to  the  master  and  for  the  dnp, 
$1,114  41,  but  the  $3,500  not  being  paid  to  the  agents 
of  the  bondholder,  they  caused  her  to  be  arrested 
when  hauled  out  and  ready  for  sea.  Schmidt  &  Baldie, 
the  charterers,  thereupon  demanded  the  repayment  of 
their  advances,  and  satisfaction  for  the  breach  of  con- 
tract, and  an  arrangement  was  made,  under  which 
Quincy  paid  them  $1,050  in  full  satis&ction  of  tiieir 
advances,  and  took  their  assignment  to  himself 
of  that  demand,  and  the  purchaser  of  the  ship  under 
the  bottomry  sale  then  permitted  her  to  perform  the 
voyage  under  the  charter-party. 

Quincy  claims  he  is  entitled  to  receive  that  $1,060 
out  of  the  proceeds,  as  a  demand  chargeable  upon  the 
ship,  or  as  comprehended  within  the  stipulation  of 
December  19,  1844. 

If  this  sum  of  $3,600  was  to  be  paid  absolutely  in 
advance  as  the  price  of  hiring  the  ship  or  the  liquidated 
compensation  for  transporting  the  cargo,  there  might, 
perhaps,  be  grounds  for  concluding  that  the  chart«*ers 
took  upon  themselves  the  risk  of  the  voyage  bmg 
performed,  and  could  not,  in  case  of  its  fidlure,  compd 
the  repayment  of  the  money.  (^M.  S  6.9J;  WW- 
aon  V.  Duyhinch^  3  Johns.  R  336.) 
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The  rule  generally  applicable  to  advancei»  of  fi:eigiit 
is,  undoubtedly,  that  the  shippers  can  recover  it  back 
if  the  cargo  is  not  transported  and  delivered  conform- 
ably to  the  contract  {Detorche  v.  Pedc^  9  Johna.  R 
210;  lb.  212,  note.)  This  charter-party  does  not  sti- 
pnlate  a  gross  sum  for  the  hire  of  the  ship.  The  en- 
gagement of  the  charterers  is  to  pay  certain  specified 
rates  of  freight,  ^^for  the  charter  or  freight  of  tl^ 
vessel  during  the  voyage,"  with  five  per  cent  primaga 
Another  memorandum  in  writing  is,  '^  At  Stettin,  &c^ 
consign  to  friends  of  charterers,  subject  to  2j^  commns.| 
on  amount  of  freight  in  one  place  only."  ^^  $3,600  to 
be  advanced  in  N.  Y.,  on  the  freight,  when  the  vessd 
is  loaded,  for  which  a  draft  is  to  be  given  on  Stettin 
at  the  rate  of  67a  per  Prussian  rix  dollar,  and  po- 
Iky  of  insurance  for  same,  to  be  handed  over  as 
security.  Five  per  cent  comms.  on  freight  to  be  paid 
here" 

It  is  manifest,  upon  these  stipulations,  that  this  was 
an  ordinary  case  of  affireightment,  leaving  the  respective 
parties  under  the  obligations  usually  attaching  to 
that  contract,  and  that  the  reserve  of  part  of  the 
freight  here  did  not  vary  the  liability  of  either  party 
towards  the  other  in  respect  to  the  performance  of  the 
contract 

If  upon  the  principles  of  the  maritime  law,  the  char- 
terer  has  a  right  to  hold  a  vessel  liable  for  the  repay- 
ment of  freight  advanced  when  the  voyage  has  not 
been  performed,  or  goods  delivered,  Schmidt  &  Balahoi 
in  this  case,  would  have  possessed  such  lien,  because,  aa 
between  them  and  Cameron,  the  charter-party  had  been 
annulled  by  his  Mure  to  discharge  the  bottomry  lieOi 
and  Quincy,  by  their  assignment  o(  that  demand,  would 
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hare  beccxne  entitled  to  their  privilegeB  and  rraiedies 
theireoit    This  point  is  not  free  from  difflcnltie& 

To  a  certain  extent  the  engagements  in  chart^s 
parties  are  imdonbtedly  to  be  regarded  as  perscmal 
only,  and  not  reaiy  or  affecting  the  vesseL  Such  would 
be  stipulations  to  take  cargo  on  board,  to  surr^ider 
up  designated  portions  of  the  ship,  to  haye  her  at  par- 
ticular places  at  particular  times  to  receive  her  lading, 
&a,  &a  There  can  be  no  better  reason  for  enforciiig 
in  rem  mch  contracts  than  those  for  buying  a  ship  for 
a  given  service,  or  having  her  equipped  for  it  at  a 
time  fixed ;  or  tiiat  she  shall  be  provided  with  certain 
documents  in  order  to  be  freighted,  such  as  a  warranty 
of  national  character,  a  clean  bill  of  health,  free  of  con- 
traband of  war,  &c  Agreements  of  that  character 
would  acquire  no  higher  effect  by  being  inserted  in  a 
charter-party  than  if  contained  in  a  bill  of  sale  or  oth^ 
contract ;  and  I  am  aware  of  no  authority  upon  whidi 
claims  of  that  description  could  be  prosecuted  in  Ad- 
miralty Courts  against  the  ship,  nor  do  I  regard  those 
engagements  coming  within  the  jurisdiction  of  the 
Court  in  suits  inpereonam. 

In  the  present  case,  the  owner  would  have  had  a 
lien  on  the  goods  on  board  for  the  freight,  and 
the  reciprocal  lien  of  the  shippers  on  the  ship  for 
the  delivery  of  the  cargo  would  attach  in  their 
&vor.  (8  WheaL  605;  Wctre,  149;  2  Sumn.  509;  8 
Oranch, 49;  2  Sumn.  589 ;  1  Sumn.  551 ;  Ware,  263; 
lUd.  322.) 

Had  the  cargo  not  been  delivered  according  to 
the  terms  of  the  charter-party,  the  shippers  would 
dearly  then  have  a  right  upon  their  bills  of  lading,  and 
also  iqKm  the  diarter-party,  (2  Sumn.  589 ;  1  Simtk 
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551,)  to  {HToceed  in  rem  against  the  vessel  for  the 
amount  of  their  interest  and  the  losses  thereon.  (Jin- 
drtwB  Y.  Wall,  3  J9#tr.  R  568.) 

In  sach  case  the  loss  would  not  only  be  the  yalue  of 
the  goods,  but  also  the  freight  paid  for  their  trans- 
portation, and  both  items  would  be  recoverable. 

The  ship  becomes  answerable  for  the  safe  keeping  * 
and  safe  ddiverj  of  the  cargo  from  the  tune  it  is  placed 
on  board.  (Al^tt,  222.)  The  freight,  when  advanced, 
may  reasonably  be  regarded  as  constituting  part  of  the 
Ytiiae  of  the  cargo,  which  the  ship  is  thus  bound  to  de- 
liver to  the  freighter ;  and  the  two  united  would  compose 
the  encumbrance  or  lien  for  which  a  freighted  vessel 
stands  responsible. 

On  the  sale  of  the  ship  and  breaking  up  of  the 
voyage,  by  fitult  of  the  owner,  the  shipper  of  the 
cargo  could  have  attached  her  in  the  hands  of  the 
purchaser  as  subject  to  that  double  lien.  '  1.  For  the 
return  of  the  cargo  or  its  value ;  2.  The  repayment  of 
the  freight  advanced ;  and  the  purchaser  would  clearly 
have  been  allowed  the  amount  of  such  liens,  to  be  de 
ducted  from  the  sum  of  the  purchase-money. 

The  whole  purchase-money  being  paid  into  Court, 
the  adjustment  of  the  rights  of  the  parties  in  respect  to 
it  will  now  be  the  same  as  if  it  had  been  retained  by 
the  purchaser  to  await  the  judgment  of  the  Court,  and 
be  paid  pursuant  to  judicial  directions. 

Accordingly,  I  am  of  opinion  that  Schmidt  &  Balshe 
acquired  a  lien  upon  the  vessel  to  the  amount  of  the 
freight  advanced  by  them  imd^  the  charter-par^. 
That  privilege  passed  to  Quincy  under  their  assignment, 
and  he  can,  since  the  sale  of  the  vessel,  enforce  the 
right  against  her  proceeds  in  Court,  to  the  amount  of 
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kk  I0B8,  'vliich,  in  this  case,  is  to  be  measured  by  the 
amount  of  his  actual  payment  on  the  affrignment,  $1,060| 
that  being  the  liquidation  of  the  damage  by  the  partiea 

The  sum  of  $200,  paid  by  Qoinc^  to  Marshall,  the 
stevedore,  is  disallowed 

This  Conrt  has  repeatedly  held  that  steyedwes  do 
not  rank  above  shore  laborers,  and  have  no  more  lien 
on  the  vessel  for  stowing  cargo  than  carmen  have  for 
bringing  it  to  the  ship,  or  the  wharfinger  for  hoisting 
it  on  board.  Their  contracts  are  personal  with  the  mas* 
ter  or  owner,  and  their  remedy  mnst  be  against  their 
employers. 

This  claim  cannot  be  admitted  mider  the  authority 
of  the  stipulation  of  December  19, 1844,  because  the 
payment  was  not  made  to  Cameron  or  by  his  request^ 
not  was  it  on  account  of  the  ship,  she  not  being  re- 
sponsible for  it 

The  decree  will  be  that  Quincy  be  allowed  and  paid| 
oufrof  the  proceeds  in  Court,  his  account^  to  the  amount 
of  $8,369  49,  (including  tiie  mortgage  loan,)  witii  in- 
terest from  the  time  of  payment  or  advance  of  the  re- 
spective items  by  him. 

There  yet  remaining  various  petitions  against  the 
fund  in  Court,  the  residue  of  it,  after  satisfying  this 
order  or  decree  in  favor  of  Quincy,  will  be  retained  in 
Court  until  it  be  detamined  whether  the  sums  claimed 
by  the  petitioners  are  chargeable  solely  against  Cameron 
personally,  or  they  attach  to  the  whole  balance  undis- 
posed o^  as  proceeds  representing  the  vessel 

Reference  was  made  on  the  argument  to  polides  cS 
insurance  held  by  Quincy,  and  a  deduction  or  allow- 
ance was  claimed  to  be  due  Cameron  on  that  aocoui 
The  &cts  have  not  been  brought  out  on  that  point  so 
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as  to  enable  the  Court  to  dispose  of  it,  bsA  this  decree  is 
to  be  considered  as  leaving  the  rights  of  the  parties  in 
this  behalf  nnaffected. 

A  decree  was  entered  in  the  cause  in  accordance 
with  the  principles  laid  down  in  the  foregoing  decision. 


Chablbb  Thatohbb  v.  James  MoCulloh. 


An  aetion  for  the  reeorery  of  freight  lies  hi  Admiralty  in  &Tor  of  the  i 
•  dilp  agahiit  the  eoMignee  of  oergo,  equally  inpenonam  and  m  mm. 

An  intention  of  the  master  of  a  ship  to  depart  from  her  direct  yojage  and  stop 
at  an  intermediate  port  for  the  purpose  of  taking  in  additional  cargo,  if  as- 
aented  to  or  made  known  to  a  shipper  when  bills  of  lading  are  ezeented 
t»  him»  is  not  a  deflation  which  annnls  the  contract  of  affreightment  on  his 
part 

ff  h  might  araonnt  to  a  Tiolation  of  the  contraot  j»0r  m,  the  aoceptanoe  of  the 
eargo  hy  the  shipper,  with  knowledge  of  the  fact  of  deyiation,  restores  to  the 
ship-owner  his  right  to  freight 

The  known  nsage  of  trade  and  nayigation  from  New-Orleans  to  northern  ports, 
in  the  sommer  season,  to  touch  at  HaTana  for  farther  eargo,  prerents  such 
act  being  a  deviation,  although  the  freighter  had  no  notice  of  the  intention 
of  the  master  to  make  that  port  on  the  particular  Toyage. 

Although  the  ftirther  stopping  at  Key  Weet  on  the  voyage,  without  the  assnt 
OT  knowledge  of  the  fMghter,  is  an  unwarranted  deyiation  which  may  avoid 
the  contract  of  affreightment  at  the  option  of  the  freighter,  his  acceptance  of 
tiie  cargo,  with  full  knowledge  of  the  deviation,  reinstates  in  the  master  the 
ri|^t  to  reoover  the  freight;  but  receiving  the  eargo  in  that  manner  does  not 
deprive  the  eonagnee  of  a  right  of  action  for  any  special  damages  he  may 
have  sustained  because  of  the  deviation. 

The  Court  is  not  under  the  necessity  of  driving  the  consignee  to  a  cross-action 
hi  madk  ease,  nor  fi>r  recovery  of  other  damages  or  claims  arising  out  of  the 
eontract,  but  may  adjust  and  recompense  his  damages  by  way  of  recorqnnent 
in  the  action  prosecuted  fbr  fireight. 

Ihoaa  damages  may  embrace  whatever  oould  be  demanded  by  a  croas-actioa 
lor  the  non-fulfilment  of  the  contract  of  affreightment,  bduding  extra  pre- 
miums of  insurance  paid  because  of  the  deviations  on  the  voyagCb 
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A.  W.  Bradford,  for  the  libeDani 
Jesae  O.  SmUh,  for  the  respondent 

This  was  an  action  by  the  master  of  the  diip  Gelia 
against  the  consignee  of  part  of  her  cargo,  to  recover 
freight  on  a  shipment  of  lead  from  New-Orleans  to 
New- York. 

The  bills  of  lading  were  dated  at  New-Orleans  the 
27th  and  29th  of  August,  1844.  The  ship  sailed  about 
the  time  of  their  date,  partly  laden,  and  ran  to  Havana, 
to  take  in  the  complement  of  her  cargo.  She  arrived 
there  the  first  of  October,  just  previous  to  a  hurricane, 
which  set  in  at  that  period  in  that  latitude. 

The  Celia  was  a  general  ship ;  her  main  loading  was 
cotton ;  the  lead  on  board  composed  her  ballast 

Not  succeeding  in  filling  up  her  cargo  readily  at 
Havana,  she  went  over  to  Key  West,  and  took  in  her 
lading  of  cotton  from  a  French  vessel,  wrecked  in  that 
vicinity. 

Key  West  lies  60  to  70  miles  north  of  Havana,  and 
30  to  40  off  the  usual  track  or  route  of  vessels  from 
Havana  to  New-York.  The  ship  was  detained  about 
two  days  at  Key  West,  in  taking  in  her  cargo.  She 
arrived  in  New- York  in  November.  The  consignee 
was  advised,  before  the  arrival  of  the  ship,  of  the  devi- 
ation to  Havana  and  to  Key  West,  and  effected  extra 
insurances  for  those  runs  on  account  of  the  deviations. 

It  is  the  notorious  usage  at  New-Orleans  for  general 
ships  bound  to  northern  ports  in  the  summer  season, 
because  of  the  difficulty  of  obtaining  frill  cargoes  at 
that  period  in  New-Orleans,  to  touch  at  Havana  on 
their  home  voyage  to  make  up  theur  lading.    There 
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was  evidence,  also,  in  the  case,  that  it  was  nnderstood 
between  Uie  agent  of  the  consignee  and  the  agent  of 
the  ship  when  the  affireightment  of  the  lead  was  made, 
that  the  ship  wonld  probably  follow  that  custom ;  and 
that  in  case  she  touched  at  Havana,  the  eidxa  insurance 
therefor  was  to  be  at  the  charge  of  the  ship. 

The  shipment  of  lead  was  accepted  by  the  consignee 
at  New-Tork,  less  fifty  pigs  short  of  the  amount  stated 
in  the  bills  of  lading. 

Testimony  was  taken  on  the  trial,  to  a  great  extent, 
in  rdation  to  the  state  of  the  lead  market  in  this  port 
when  the  ship  would  be  properly  due  here,  according 
to  usual  voyages  at  that  season  direct  from  Havana, 
and  at  the  time  of  her  actual  arrival 

The  main  bearing  of  it  showed  a  declining  market, 
as  is  usual  through  the  fall  months  and  December ;  but 
the  rate  of  depreciation  appeared  very  unsettled,  and 
no  precise  certainty  of  the  value  of  lead  at  the  two 
points  indicated  was  established,  and  the  evidence 
fiuled  to  show  there  was  any  appreciable  change  of 
prices  for  ten  or  twenty  days  directly  preceding  .the 
arrival  of  the  ship  here. 

Demurrage  was  claimed  for  the  delay  of  the  voyage 
by  taking  the  circuitous  route  and  stopping  at  Havana 
and  Key  West  But  the  evidence  did  not  go  beyond 
loose  conjectures  and  estimates  as  to  the  loss  of  time, 
and  was  not  in  harmony  as  to  any  loss  at  all  having 
been  so  occasioned. 

Objections  were  taken  to  the  competency  of  a  Court 
of  Admiralty  to  entertain  an  action  by  the  master  of 
tiie  ship  against  the  consignee  in  personam  for  freight ; 
and  the  defence  frirther  insisted  that  the  deviations  on 
the  voyage  annulled  the  contract  of  affireightment  in 
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iiTor  of  the  ship,  and  tliat  no  action  was  maintainaUa 
thereon  by  master  or  owner. 

Bbits,  J. — ^A  leading  pcnnt  made  by  the  respondents 
is,  that  the  Conrt  cannot  take  jurisdiction  of  an  action 
inperaonam^  for  freight  brought  by  a  master  of  a  ves- 
bA  against  a  consignee  of  her  cargo. 

It  is  not  controverted  that  the  vessel  is  bound  to  the 
shipper  for  the  delivery  of  the  cargo,  nor  but  that  the 
cargo  is  bound  in  rem  for  the  payment  of  freight ;  but 
it  is  urged  upon  the  notion  of  the  English  common 
law  Courts,  that  the  action  against  the  ccmsignee  upon 
the  implied  contract  to  pay  freight,  must  be  sued  in  a 
Court  of  law  in  the  name  of  the  ship-ownar. 

No  additional  light  can  be  thrown  upon  the  question 
of  the  jurisdiction  over  the  subject  in  this  Court  by 
restating  the  decisions  already  before  the  public,  or 
the  principles  upon  which  they  rest  I  consider  the 
rightful  jurisdiction  of  the  Admiralty  in  such  cases 
frdly  sustained  by  the  authority  of  the  eminent  jurists 
who  have  discussed  and  sanctioned  it  (1  Sumner^ 
651 ;  2  Sumner,  689 ;  1  Ware,  149 ;  3  Kent,  Zd  ed. 
21S,22Z;  Cfleirac,  722,  BaulayPatff,  297.)  I  hold, 
in  concurrence  with  the  doctrines  of  those  authorities, 
that  this  Court  has  jurisdiction  over  the  subject  matter. 

The  method  of  exercising  the  jurisdiction  is  merely 
matter  of  practice ;  and  the  remedy  is  no  more  re- 
stricted in  principle  to  actions  in  rem  thaa  inpereonam. 
Indeed,  in  the  original  constitution  of  the  Court,  roits 
in  their  personal  form  were  those  in  which  the  juris- 
diction was  most  distinctly  exercised,  (2  Brawne^s  Civ. 
4b  Adm.  Pr.  432 ;  Cfhrhe's  Praxis,  tit  1,  Mimriott 
form,  30,)  and  there  is  no  principle  involved  in  the 
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fiiDctioiis  of  the  Ooort  which  imparts  to  it  cognizance 
in  rem  over  a  broader  field  of  cases  than  falls  within  its 
powers  in  actions  in  jperaonam.  (4  WTieoL  479.)  Its 
special  and  vital  properties  are  the  breyitj,  simplicity 
and  celerity  of  its  proceedings,  adapting  it  to  the  emer- 
gencies of  commerce  and  navigation.     (1  Kent^  380.) 

If  the  respondent  intended  to  set  up  the  alleged 
deviation  of  the  ship  on  her  voyage  as  a  rescission 
of  his  liability  for  freight,  he  should  have  refused  to 
receive  the  cargo.  By  accepting  that,  he  waived  the 
right  to  annul  the  whole  contract,  and  must  rely  upon 
his  ri^t  to  indemnification  under  it  because  of  its  im- 
perfect fulfihnent     (Abbott,  192 ;  3  Kent,  221.) 

Although  the  evidence  falls  short  of  proving  a  di- 
rect consent  on  the  part  of  the  respondent  to  the  libel- 
lant,  in  respect  to  this  particular  shipment,  that  the 
voyage  might  be  made  by  way  of  Havana,  yet  the 
assent  of  his  agent  to  the  agent  of  the  ship  in  regard 
to  other  shipments  on  board  her  at  the  same  time,  of 
like  goods,  to  the  same  destination,  that  the  circuitous 
route  might  be  run,  a£fords  a  reasonable  implication 
that  the  arrangement  with  all  the  freighters  was  sub- 
stantially of  a  conmion  import,  and  with  the  under- 
standing that  the  ship  was  to  touch  at  E[avana  for  the 
purpose  of  making  up  a  frill  cargo. 

I  think,  independently  of  any  binding  assent  to  the 
circuitous  voyage,  that  the  evidence  establishes  suffi- 
ciently the  usage  of  the  trade  in  respect  to  voyages  from 
New-Orleans  to  New- York  in  general  ships,  at  that 
season  when  freights  are  short,  to  have  been  to  touch  at 
Havana  to  complete  their  cargoes.  The  evidence  satis- 
&ctorily  shows  that  the  entire  voyage  in  that  way  is  usu- 
ally essentially  expedited.  Theshippermust  be  supposed 
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cognizant  of  tliis  coarse  of  trade,  and  to  haye  had  it  in 
view  when  the  contract  was  entered  into,  and  cannot^ 
therefore,  take  exception  to  it  because  the  deviation  may 
affect  his  insurance.  (^Abbott^  192 ;  1  PhiUips^  In$. 
182-184;  1  Oondy's  Marshall,  B.  1,  cA.  6,  §  2,  pp.  185, 
186.)  Nor  probably  would  such  departure  from  a  di- 
rect voyage  be  a  deviation  which  would  affect  the 
policy.     (2  PhiUtps'  Ins.  ch.  12,  §  1.) 

In  a  case  before  Lord  Eldon,  on  a  vessel  bound  from 
Newfoundland  to  Portugal,  where  the  vefesel  went  to 
Sidney,  in  Nova  Scotia,  for  a  cargo  of  coals,  he  rules 
that  such  subordinate  voyage,  being  in  eonfarmiby 
to  usage,  waa  not  a  deviation.  (^Origin  v.  Jennings,  1 
Gamp.  505 ;  LocJcett  v.  Merchants^  Ins.  Go.,  10  Bob.  R 
Lou.  339.) 

By  a  bill  of  lading,  expressing  that  goods  are  to  be 
carried  from  one  port  to  another,  a  direct  voyage  is 
prima  facie  intended ;  but  this  presumption  may  be 
controlled  by  a  usage  to  stop  at  intermediate  porta,  or 
by  personal  knowledge  on  the  part  of  the  shipper  that 
such  a  course  is  to  be  pursued.  (Lowry  v.  Bussdl,  8 
Pick.  B.  360.) 

A  ship,  under  these  circumstances,  would  ordinarily 
be  detained  at  New  Orleans  a  period  greatly  longer  to 
fill  up  her  freight  than  is  required  to  run  the  additional 
distance  by  way  of  Havana. 

Under  the  proofe,  the  voyage  in  question,  by  way  of 
IHavana,  did  not  amount  to  a  deviation  which  affected 
the  rights  of  the  ship-owner,  afi  against  the  shippers,  (7 
Oranch,  487,)  and  but  from  her  afterwards  putting  into 
Key  West,  without  necessity,  there  would  be  nothing 
in  this  branch  of  the  case  demanding  special  considerar 
^tion.    After  stopping  at  Havana  and  finding  her  cargo 
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oonld  At  once  be  made  up  at  Key  West,  she  ran  oyer 
and  filled  np  at  that  port  There  is  no  evidaice  that 
it  was  a  customary  course  £ar  vessels  fix)m  New-Orleans^ 
or  even  from  Havana,  to  touch  at  Key  West  (1  Phit- 
lips'  Ins.  164.) 

This  was  accordingly  a  deviation  which  impaired  the 
policies  of  the  respondent,  though  it  might  conduce  to 
expedite  the  voyage.  (13  Mass.  B,  68 ;  JRoeeus  an  Ins. 
note,  62;  3  Johns.  Cases,  10;  2  Johns.  R  138;  3 
Wash,  a  O.  R  160;  2  Oranch,  267,  note.) 

In  a  qpecial  action  for  the  loss  sustained  because  of 
the  circuity  and  delay  of  the  voyage,  the  freighter  might 
undoubtedly  recover  damages  commensurate  to  any 
injury  he  could  prove  accrued  from  that  cause;  sudi 
crofis-action  might  probably  be  sustained  by  the  mer- 
chant, notwithstanding  hk  acceptance  of  Ihe  cargo. 
(Bofvman  v.  Tooke,  1  Campb.  R  377.)  I  perceive  no 
objection  to  adjusting  the  equitable  rights  of  the  par- 
ties, without  double  action,  by  allowing,  by  way  of  re- 
coupment of  freight,  the  amount  of  damages  sustained 
by  the  respondent  by  means  of  the  breach  of  contract 
of  affreightment  in  the  deviation  to  Key  West 

No  specific  objection  has  been  raised  by  ike  libellant 
to  that  course,  and  it  may  avoid  a  cross-action,  with 
accumulated  expenses. 

I  think  it  is  clear  the  libellant  is  entitled  to  his  full 
freight  according  to  the  bills  of  lading. 

On  the  other  hand,  he  should  be  charged  with  the 
invoice  value  of  forty  pigs  of  lead  lost  on  the  voyage, 
with  ten  per  cent  added  thereto,  and  he  should  also 
repay  the  eidxa  insurance  because  of  tiie  circuitous  voy- 
age, with  interest  tiiereon  from  the  time  of  its  payment 
to  the  arrival  of  the  vessel  at  this  port 
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The  consent  to  yarj  the  route  was  upon  condition 
that  her  owner  should  pay  the  extra  premiums  of  insu- 
rance disbursed  by  the  consignees,  to  whom  the  assent 
was  given. 

The  testimony  is  not  very  explicit  as  to  the  time  of 
such  payments,  nor  indeed  to  the  amount ;  and  the  sub- 
ject must  go  before  a  commissioner  for  adjustment,  un- 
less the  parties,  by  stipulation,  settle  the  &cts  between 
themselye& 

There  is  no  reliable  evidence  how  much,  if  any,  the 
voyage  was  prolonged  by  the  ship's  touching  at  Kqr 
West  It  is  reasonably  to  be  inferred  that  she  was  de- 
layed all  the  time  of  her  detention  at  that  port  StQl 
that  fact  would  not  afford  a  satisfiu^tory  measure  of 
the  time  she  should  have  arrived  in  this  port,  so  as  to 
afford  a  basis  for  allowing  a  qttasi  demurrage  for  such 
period. 

There  is  testimony  tending  to  show  that  entering 
that  port  withdrew  her  from  the  range  of  hurricanes 
prevailing  at  that  season  in  that  region,  which  might 
have  occasioned  a  much  more  serious  delay. 

These  contingencies  of  navigation  are  not  of  that 
definiteness  to  afford  a  guide  for  the  computation  of 
detentions  and  damages  therefor.  The  Court  cannot 
speculate  upon  that  point  now.  The  proper  time  for 
the  respondent  to  have  availed  himself  of  the  deviation, 
it  being  known  to  him,  was  on  the  arrival  of  the  vessel ; 
and  on  the  circumstances  of  this  case,  he  should  be 
deemed,  by  accepting  the  cargo  without  objection  then, 
to  have  waived  alike  all  damages  for  delays  and  de- 
viations on  the  voyage.  These  particulars  will,  there- 
fore, be  disallowed  in  the  present  case,  although  under  a 
different  state  of  facts  they  might  properly  go  before  a 
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commissioner  for  investigatioii  and  allowance,  with 
other  claims  for  losses  or  prejudices  sustained  by  the 
freighter  on  the  voyage. 

Nor  is  the  proof  on  his  part  satis&ctory  to  show  any 
deterioration  in  the  price  of  lead  within  ten  or  fifteen 
days  antecedent  to  the  arrival  of  the  Celia.  The  evi- 
dence  to  that  point  was  exceedingly  indefinite  and  dis- 
cordant, and,  I  think,  in  its  general  result,  conduces  to 
establish  the  contrary. 

I  accordingly  decree  for  freight  according  to  the 
terms  of  the  biUs  of  lading,  deducting  from  it  the  forty 
pigs  of  lead  not  delivered,  and  allowing  the  respondent 
the  value  of  that  lead  at  New-Orleans,  with  ten  per 
cent  added  thereto,  and  also  allowing  the  respondent 
extra  premiums  of  insurance  actually  paid  by  him  on 
account  of  the  change  of  route,  and  interest  on  such 
extra  insurance  from  the  the  time  of  payment  to  the 
time  of  the  arrival  of  the  ship  in  this  port 

If  the  parties  do  not,  by  mutual  arrangement,  fix  the 
time  of  the  arrival  of  the  Celia  in  this  port,  and  the  time 
and  amount  of  extra  insurance,  and  the  value  of  the 
forty  pigs  of  lead  in  New-Orleans,  let  the  case  be  re- 
ferred to  a  commissioner  to  ascertain  and  report  those 
particulara 

The  question  of  costs  will  be*reserved  until  it  is  as* 
certained  whether  a  balance  be  due  the  libellanta 
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The  Ship  Moslem. 

Hm  prtraOliig  pviy  in  Admirtliy  mx^  ypnma/§oU  entitled  to  reeover  eoilL 
Tbe  deefee  ui  hk  fkrot  impUee  that  ke  hee  been  wrooi^ftilly  deUjed  er 
pnieecated. 

Ml  the  eooHiioii  Uw  rale  to  giye  eottt  in  til  easet  to  the  eiiooeMfBl  nitor  k 
not  reoognised  in  Admiralty  et  the  Uw  of  eoeti,  and  they  are  airarded  eft 
the  ionnd  diaoretion  of  the  Court,  without  regard  to  the  ultimate  terminariea 
of  the  aetioa 

▲  ■■eman  will  be  denied  eotte  in  a  euit  for  a  tmall  balance  of  wagei  due  1^ 
when  payment  of  the  balanee  has  not  been  demanded  of  the  matter  or  own« 
of  the  ahip,  and  no  reftital  to  pay  them  hat  been  made  by  either,  and  per* 
tieulariy  if  the  teaman  taekt  to  the  debt  other  dittinet  and  nawpported 
elaimt,  and  tuet  for  the  whole  oonjointly. 

Upok  the  hearing  and  decision  of  this  cause  in  March 
term  last,  the  Court  ordered  a  reference  to  a  commis* 
sioner  to  ascertain  and  report  the  precise  date  the  libel- 
lant  was  imprisoned  at  Pernambuco  the  last  time,  in 
order  to  determine  whether  he  rendered  any  seryices 
to  the  ship  after  that  period. 

The  commissioner  made  his  report  pursuant  to  the 
order,  and  when  filed,  the  claimants  interposed  excep* 
tions  to  it 

The  exceptions  werei  argaed  bj 

R  Burr^  for  the  claimants* 
A.  Noah,  for  the  libeUant 

The  £skcts  brought  out  by  the  exceptions  and  made 
the  basis  of  the  decision,  will  sufficiently  appear  in  the 
opinion  of  the  Court 
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PiB  cuBiAic. — The  commissioner,  pursuant  to  the  or* 
der  made  in  March  npon  the  decision  on  the  merits  of 
this  case,  reported  that  the  libeUant  was  last  imprisoned 
at  Pemambaco,  previous  to  the  sailing  of  the  ship  for 
New-Tork,  on  the  2d  day  of  April,  1845,  and,  com- 
puting his  wages  to  that  day,  found  the  amount  earned 
to  be  $33  44,  and  the  balance  due  him  $16  42,  after 
all  just  deductions  allowed  against  him. 

The  claimants  except  to  the  report,  and  the  point 
raised  by  the  exception  relates  to  the  time  to  which 
the  commissioner  carried  forward  and  credited  wages 
to  the  libellant 

The  Court,  on  the  final  decree,  regarded  the  libellant 
entitled  to  wages  to  a  certain  period  of  the  voyage,  and 
that  he  had  disabled  himself  claiming  wages  subsequent 
to  that ;  but,  upon  the  answer  of  the  master  and  the 
proo&  before  the  Court,  it  was  equivocal  whether  thQ 
Ubellant,  after  one  imprisonment  in  Pernambuco  by 
the  local  authorities  at  the  instance  of  the  master,  and 
his  subsequent  return  to  duty  with  a  virtual  condona- 
tion of  the  offence,  and  substantially  under  a  new  en- 
gagement, had  been  again  put  in  confinement  by  order 
of  the  mast^ ;  and  jif  so,  when  such  imprisonment  took 
place. 

It  not  having  been  a  prominent  consideration  in  the 
contestation  of  the  cause,  to  determine  precisely  the 
termination  of  the  libellant's  imprisonment  at  Pernam- 
buco, the  Court  decreed  it  proper,  with  a  view  to  the 
final  disposal  of  the  case,  to  refer  the  subject  to  a  com- 
missioner to  report  what  was  ^'  the  time  the  libellant 
was  last  imprisoned  and  confined  at  Pernambuco  pra- 
Tioug  to  the  sailing  of  the  ship  for  New-York."  In  this 
way  the  Court  hoped  to  ascertain,  satisfisu^torily,  whether 
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the  libellantwas  all  the  time  subject  to  his  original 
shipping  contract,  or  was  to  be  regarded  connected 
with  the  ship' by  a  new  engagement  at  Pemambnca 

The  commissioner  reported  that  time  to  have  been 
the  2d  of  April,  1845,  and  returned  the  eridence  upon 
which  the  report  was  founded. 

It  appears  that  the  ship  arrived  at  Pemambuco  about 
the  24th  of  February,  1845,  and  that  on  the  27th,  Scott 
and  his  co-libellants  were  imprisoned  on  shore,  because 
of  their  reftisal  to  assist  in  unlading  and  repairing  the 
vessel  They  remained  in  prison  until  the  11th  of 
March,  when  they  were  taken  out  and  returned  to  du^ 
on  board,  agreeing  to  continue  with  the  ship  to  the 
termination  of  the  voyage. 

The  libellant,  when  intoxicated,  proved  insubordinate 
and  disorderly,  yet  in  the  main  conducted  so  &r  satis- 
fikctorily  to  the  officers  of  the  ship  that  he  was  retained 
at  his  work  until  about  the  20th  of  April  Having 
that  day  been  guilty  of  gross  acts  of  violence  towards 
the  master,  he  jumped  overboard  and  swam  ashore  to 
escape  arrest  by  the  officers,  and  the  master  states,  in 
his  answer,  was  confined  on  shore  by  the  local  authori- 
ties, and  was  the  next  day  brought  back  to  the  ship 
by  his  order& 

Rooney,  a  witness  for  the  libellant,  testified  that  Scott 
was  put  in  prison  a  second  time,  three  days  after  tiiat 
release,  and  was  confined  six  days,  and  that  he  was  out 
of  prison  twelve  or  fourteen  days  on  duty,  when  he 
was  again  put  in  irons.  There  is  a  good  deal  of  ob- 
scurity in  the  testimony  respecting  the  order  of  the 
transactions  with  Scott  on  shore  and  in  theshqp, 
but  I  think  the  more  credible  explanation  of  the  dr 
oomstances  is,  that  the  day  after  the  affirayi  on  the  2d 
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of  April,  Scott  was  brought  back  to  the  ship  and  flog- 
ged, but  refusmg  to  return  to  duty,  he  was  put  in  irons 
on  board,  where  the  master  and  under  officers  endeav- 
ored to  bring  him  to  submit  to  theur  authority.  The 
ship  sailed  the  6th  of  May,  and  Scott,  persisting  in  re- 
fusing to  obey  orders  on  board,  was  continued  in  irons 
until  his  arrival  in  New- York. 

Neither  the  captain,  in  his  answer,  nor  the  second 
mate  or  steward,  in  their  testimony,  speak  of  the  second 
imprisonment  testified  to  by  Rooney,  nor  does  Rooney, 
the  mate  or  steward  give  evidence  of  Scott's  confine- 
ment on  shore  the  first  of  April ;  but  it  is  manifest,  by 
comparing  all  the  proofs,  that  the  libellant  was  in  prison 
ashore  after  his  release  on  the  11th  of  March;  and  as  it 
belonged  to  the  claimants  to  prove  that  this  was  anterior 
to  his  being  put  in  irons  in  the  ship,  and  as  this  was 
a  specific  point  of  reference  to  the  commissioner,  I  shall 
concur  in  the  conclusion  of  the  commissioner  who  ex- 
amined this  point  carefully,  that  Scott  was  imprisoned 
in  Pemambuco  the  day  before  he  was  put  in  irons  on 
board  the  ship,  and  overrule  the  exception  to  the  re- 
port on  that  point,  and  adopt  the  report  that  there  is 
payable  to  the  libellant  the  sum  of  $15  42  out  of  the 
wages  due  him  on  the  voyage  to  Pemambuco. 

The  question  of  chief  interest  to  the  parties  in  this 
cause  is  that  of  costs,  as  they  have  accumulated  to 
considerable  magnitude  firom  the  course  the  litigation 
has  taken. 

The  Court  has  already  decreed  costs  in  full  to  the 
daimants  as  against  the  co-libellants  of  Scott,  and  it 
remains  to  consider  what  are  the  equities  in  respect  to 
this  particular  suit 

The  claims  of  costs  between  litigant  parties,  where 
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tiiere  is  iisaally  much  wrong,  mingled  with  strong  ook»* 
of  right  on  eadi  side,  more  eepecially  in  aoticMiB  fyt 
semen's  wagee,  present  a  daas  of  qnestbns  of  the 
most  perpl^dng  character,  m^  readily  settled  upon  aay 
fixed  principles. 

The  common  law  role  of  awarding  costs  invariably  to 
the  successful  party  is  often  marked  with  such  manifiast 
impropriety,  not  to  say  injustice,  that  Courts  of  equi- 
table authority  reject  it  as  a  principle  of  decision,  and 
aamme  to  regard  costs  as  one  of  the  subjects  of  litiga- 
tion, and  dispose  of  them  with  a  view  to  all  the  sou&d 
equities  of  the  case.  (3  Patera'  iS.  319;  3  Hogg.  76; 
1  Hogg.  83;  1  Wm.  BohmBon,  21;  IbicL  124;  IhicL 
131;  Ibid.  215;  Ibid.  834;  Ibid.  447.) 

In  most  of  the  cases  cited,  costs  were  deoreed  to  ik» 
party  prevailing  in  the  action,  and  yet  numerous  de- 
cisions are  found  in  the  Sn^Uoh  and  American  Admi- 
ralty rqK>rts  where  costs  are  awarded  and  witiiheld, 
irrespective  of  the  result  of  the  suit  on  the  merits.  (2 
Sugg.  90;  1  Notei  of  Oa$e»,  305;  1  Hogg.  {EooL  B.) 
210;  Warcy  395 ;  3  Doll  34.) 

The  Court  is  accordingly  bound,  in  determining 
the  matter  of  costs,  to  weigh  the  relative  rights  and 
equities  of  the  parties  disclosed  in  the  case,  without 
being  governed  by  the  ultimate  conclusicm  for  or 
against  either  in  the  decision  of  the  subject  in  contro- 
versy. 

The  prevailing  party  is  prima  facie  entitied  to  thq 
costs  of  hs  suit  or  defence,  the  decree  in  his  &vor  im^ 
porting  that  he  has  been  wrongfolly  delayed  or  pioae^ 
mted.  This  inference  is,  however,  open  in  Admimitf' 
suits  to  be  met  and  displaced  by  the  geaeKal  ofBitiai 
0f  the  oaaa. 


JULY,  184&  SVI 


IlMBbip 


Thifl  aetkm  was  institated  to  reooTor,  and  the  Hbd 
demands  irages  for  tibe  ratire  voyage  from  Ci^  Toum 
to  New-Yoric,  and  also  extra  wages  of  one  dollar  per 
day,  apparently  for  tbe  raitire  voyage,  but  with  oep* 
Uinty  from  Cape  Town  to  Pemambnco. 

The  answer  and  claim  of  the  master  contests  and  de- 
nies the  whole  demand  It  claims  a  forfeiture  <^  the 
contract  wages,  because  of  the  mutinous  misQCHiduct  of 
tiie  libellant,  and  denies  the  obligation  of  the  q^edal 
agreement  at  sea  to  pay  wages,  set  up  in  the  libel,  and 
both  parties  take  proofii  at  great  length  in  supp<M*t  of 
their  respective  allegation& 

The  Court  made  a  decree  for  a  small  part  of  the  li- 
belknVs  demand,  and  sustained  the  answer  as  to  moat 
dihe  particulars  contested,  and  which  embodied  those 
brandies  of  the  case  most  strenuously  litigated. 

The  award  of  wages  for  part  of  the  voyage  was  not 
upon  the  ground  of  the  general  meritorious  conduct  of 
tibe  libellant;  on  the  contrary,  the  Court  was  constrained 
to  dedare  his  conduct  on  bcmrd  daring  that  period  to 
have  been  often  disorderly  and  mutinous,  and  his  daim 
to  wages  was  supported  only  because  the  Court  re- 
garded the  discipline  inflicted  by  the  mastar,  thei  sub- 
mission of  the  libellant  and  his  after  restoration  to  dulj, 
as  an  equitable  remission  of  the  forfeiture  which  m^ht 
otherwise  have  been  enforced  against  him.  Had  the 
case  accordingly  presented  no  oth^  question  than  the 
fibellaht's  right  to  wages  to  Pemambuco,  I  am  not  pre- 
pared to  say  that  the  defence  would  not  have  bew  re- 
garded bona  JUk  as  to  that  demand,  aad  the  adthoritiea 
dted  show  that  the  Court  will  not  then  nebesttrilj 
give  oosts  against  the  diip  w  owner,  adthough  the  d^ 
fence  is  unsucceasfuL 
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The  other  features  of  the  case,  the  demand  of  extra 
wages,  and  of  contract  wages  for  the  entire  voyage, 
compelled  the  owners  to  contest  the  suit,  and  tiiey 
hare  dearly  shown  that  it  was  nnfonnded  and  ineqni 
table  in  relation  to  any  claim  beyond  that  of  simple 
wages  to  Pemambnco,  and  these  were  saved  only 
through  an  implied  condonation  of  the  o£fences  which 
would  have  forfeited  them. 

I  think,  then,  it  would  be  contrary  to  the  usage  of 
Admiralty  Courts,  and  against  the  principle  regulating 
their  proceedings,  to  regard  the  small  recovery  of 
$15  42,  as  entitling  the  libellant  to  costs  against  the 
owners,  when  they  have  defeated  claims  of  his  mingled 
with  it  to  several  times  that  amount,  and  have  proved 
his  conduct  in  all  respects  from  the  time  he  undertodi 
the  voyage  from  Pemambnco  to  New-York  mutinous 
and  most  injurious  to  their  interests. 

Although  I  cannot,  for  these  considerations,  award  tht 
libellant  costs,  and  although  the  proofe  show  his  con- 
duct  to  have  been  often  turbulent  and  highly  insubor* 
dinate,  yet  there  are  some  particulars  in  the  case 
evincing  great  hardship  upon  the  libellant,  and  I  am 
not  disposed  to  subject  him  to  any  decree  in  fiivor  of 
the  master  or  owners  for  costs. 

As  to  the  voyage  to  Pemambnco,  there  was  strong 
color  for  his  belief  that  he  had  been  shipped  on  board 
a  vessel  no  way  seaworthy.  And  his  disorderly  and 
r^ractory  conduct  in  that  state  of  mind  justiy  daims  a 
lenient  and  forbearing  consideration.  And  in  the  mixed 
and  confused  events  connected  with  his  conduct,  and 
the  dealings  of  the  master  witii  him  at  Pemambnco,  I 
am  inclined  to  think  it  must  be  understood  that  the  old 
contract  between  them  ended  with  that  part  of  the 
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Toyage,  and  that  his  return  to  the  ship  at  that  port  was 
upon  a  new  engagement  for  the  home  voyage.  From 
that  time  he  plainly  forfeited  all  wages  for  services  he 
might  have  rendered  on  board  before  the  ship  sailed 
from  Pemambuco,  but  the  severity  of  treatment  he 
underwent  at  the  time  and  during  the  v6yage  ought 
to  be  regarded  a  sufficient  punishment,  without  having 
added  to  it  a  decree  for  costs  of  suit.  He  was  kept  in 
irons  on  board  of  the  ship  more  than  a  month  at  Per- 
nambuco,  and  from  that  port  to  New- York,  without 
evidence  to  show  that  this  was  necessary  for  the  safety 
of  the  officers,  the  crew  or  the  vessel  He  also  proves 
his  repeated  demand  of  the  master  to  be  discharged  at 
Pemambuco,  and  having  been  shipped  abroad  and 
being  a  foreigner,  the  master  was  under  no  obligation 
to  bring  him  to  the  United  States. 

Upon  these  considerations,  I  decree  that  the  owners 
pay  the  libellant,  or  his  proctors,  $15  42,  the  wages 
due  on  the  arrival  of  the  ship  at  Pemambuco,  and  thi4 
each  party  pay  his  own  costs  in  this  action.  Costs  are 
withheld  from  the  libellant  on  the  recovery  of  the  small 
balance  of  $15  42  found  to  be  due  him,  because  he  had 
never  demanded  pajrment  of  that  sum  before  suit 
brought,  nor  had  it  been  refrised  him  by  the  master  or 
owner,  but  more  especially  because  he  made  that 
balance  the  occasion  of  tacking  to  it  in  this  suit  un- 
warrantable claims,  and  driving  the  parties  into  an  ex- 
pensive and  protracted  litigation. 
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The  inrplaMS  or  renmanti  of  proceeds  on  the  sale  of  a  ship  under  flie  prooe« 
of  the  Ckmrt,  are  a  representatiTe  of  the  ship,  and  aaljeet  to  elaidM  whieli 
■u^  be  enforoed  against  her  m  rtm, 

Reniees  or  snppliesfomlshed  a  domeetio  Tessel  in  her  home  port»  at  the  reqaesi 
of  the  master  and  owner,  to  fit  her  out  for  a  foreign  voyage,  and  to  be  paid 
for  on  her  return  to  her  home  port,  aeqnire  bo  lien  or  piifUege  npen  the  ship 
nnder  the  act  of  this  State,  (a  12.  iSL  406,  §  2.)  They  are  personal  credits  to 
the  partiesL  Such  debts,  aocordingly,  haTS  no  jMiTilege  of  paymoit  as 
against  remnants  in  Conrt 

A  mortgage  debt  agaiast  a  ship  wiU»  in  mamhalUag  her  pioeeeds  lor  dietnha- 
tion,  be  entitled,  after  satisfaction  of  privileged  and  lien  debts,  to  payment 
as  against  the  owner. 

Qutrt.  Whether  the  Oomt  can  take  eogniiaiioe  of  debia  of  the  ship»owMr 
which  do  not  possess  maritime  pririleges,  and  apply  a  distribntiTe  part  of 
rsmnants  in  the  registry  to  themt 

Tyson  &  Jndah  filed  their  libel  and  petition,  seeking 
to  have  the  proceeds  or  remnants  of  the  ship  Panama 
paid  to  them  in  satisfistction  of  their  debts,  and  to  pro- 
hibit the  payment  of  the  moneys  to  Cameron  or  Qmncy, 
the  claimants  in  the  action  which  produced  the  rem- 
nants. 

The  ship  was  condenmed  in  April  last  (trnte^  p.  343) 
to  be  sold  in  satisfiu^tion  of  a  bottomry  loan,  and  after 
fhlfilling  that  decree,  there  are  remnants  of  her  proceeds 
in  Court  undisposed  of.  These  applicants  claim  ^at 
balance,  alleging  they  have  a  prior  equity  to  it  over 
Cameron  and  Quincy,  who  abo  daiined  it  against  eadi 
other. 

The  petitioners  allege  there  is  due  them  a  large  sum 
for  services  and  supplies  furnished  by  them  to  the  diip 
in  this  port,  where  she  is  owned,  to  fit  her  out  for  a 
Toyage  to  Stettin ;  and  that  the  day  she  was  ready  to 
sail  and  about  to  get  under  way,  ^e  was  arrested  in 
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tfie  action  on  the  bottomiy  hypothecation)  and  that 
thns  the  voyage  was  broken  np.  They  also  allege  that 
Qoincy  was  the  real  owner  of  the  ship,  and  that  they 
are  entitled  to  her  proceeds  in  preference  to  him. 

Qoincy  opposed  the  application,  insisting  that  the 
petitioners'  debts  never  possessed  any  lien  or  privilege 
upon  the  ship  or  her  proceeds. 

The  debts  of  the  petitioners  arose  from  services,  sup- 
plies, materials,  &c.,  fhmished  by  them  to  the  master 
and  owner  of  the  ship  whilst  she  was  preparing  for  the 
voyage  above  mentioned,  on  an  agreement  that  pig- 
ment therefor  should  be  made  on  the  return  of  the 
ship  to  this  port 

It  was  also  urged,  in  opposition  to  the  petitioners, 
that  the  mortgage  debt  had  a  privilege  of  pajrment 
against  the  renmants  of  the  ship  in  Court,  and  that  the 
daims  of  the  applicants  were  no  lien  on  the  diip  or 
the  remnants,  and  not  within  the  jurisdiction  of  this 
Court  The  essential  &cts  of  the  case  are  sufficiently 
stated  in  the  opinion  of  the  Court 

&  Judah^  for  the  petitionem 

F.  B.  OuUing,  for  Quincy. 

Bsma,  J. — ^The  supplies,  satisfiu^tion  for  which  is 
daimed  in  this  proceeding,  were  purchased  by  the  master 
and  owner  of  the  ship,  on  an  agreement  that  payment 
diould  be  made  after  her  return  from  the  voyage  then 
expected  to  be  made  to  Stettin.    (Ante^  jp.  343.) 

She  was  fitting  out  for  a  voyage  to  that  port,  and 
after  getting  ready  for  sea  and  about  to  sail,  she  was 
aneatad  by  a  bottcunry  creditor,  and  was  condemned  to 
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be  sold,  and  the  voyage  was  thus  broken  up.  Cameron^ 
her  master  and  owner,  resided  in  this  port,  and  the 
mortgage  upon  her  to  Quincj  was  executed  and  dulj 
registered  hera  It  is  contended  bj  the  petitioners  that 
they  are,  by  means  of  the  judicial  sale,  released  from  the 
terms  of  credit,  and  remitted  to  their  original  privilege 
or  right  of  lien  upon  the  vessel  for  the  outfit  supplied  her. 

I  think  it  plain  that  the  debt  due  the  petitioners  had 
no  privilege  or  lien  upon  the  ship  when  she  was  arrested 
and  sold  in  the  bottomry  action.  The  law  of  this  State 
authorizing  a  lien  upon  domestic  vessels,  declares  it 
shall  cease  immediately  after  the  vessel  shall  have  left 
the  State.     (2  B.  &  405,  §  2.) 

The  Supreme  Court,  in  examining  the  effect  of  such 
lien,  decided  that  it  is  to  be  regarded  as  waived,  when 
the  contract  contains  stipulations  inconsistent  with  the 
Ken,  or  from  which  it  may  be  fairly  inferred  that  a  waiver 
was  intended,  and  the  personal  responsibility  of  the 
party  only  relied  on.  (Peyroux  and  others  v.  Howard  ilk 
Varum,  7  Peters'  B.  344.)  And  the  Court  held  the  lien 
waived  in  that  case  under  circumstances  connected  with 
the  terms  of  the  law  of  Louisiana,  hi  less  forcible  and  di- 
rect to  raise  the  presumption  of  waiver  than  in  this  case. 
When  the  credit  is  expressly  given  to  the  master  or 
owner,  the  claims  of  material  men  never  become  a  lien 
on  the  vessel     (The  General  Smith,  4  Wheat,  438.) 

It  is  manifest  here  that  the  goods  were  furnished 
with  the  intent  and  for  the  purpose  of  having  the  ship 
leave  the  State  before  payment  could  be  required  by 
the  furnishers;  and  although  the  after  abandonment 
of  the  voyage  may  rescind  the  credit  so  as  to  leave  an 
immediate  right  of  action  against  the  owner  and  mas 
ter  for  the  price  of  the  goods  furnished,  it  does  not 
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affect  the  diaracter  of  the  bargam  of  porohase  and  sale, 
which  was  without  regard  to  the  statutory  liability 
of  the  ship,  but  rested  wholly  upon  the  personal  credit 
given  the  master  and  owner  by  the  contract  The  purpose 
of  the  statute  is  to  protect  mechanics,  material  men  an4 
furnishers,  who  contribute  their  services  or  property  to 
the  wants  of  a  domestic  vessel  in  her  employment  from 
losses  they  would  be  exposed  to  by  leaving  her  the 
ability  to  depart  from  the  place  of  credit  without  satis- 
fying her  debts.     It  is  a  power  to  restrain  her  departure 
which  the  act  bestows,  thus  placing  the  vessel  in  legal 
pledge  to  the  creditor  when  the  credit  has  been  given 
to  her  whilst  she  remains  in  port,  but  to  cease  entirely 
on  her  leaving  it  for  a  foreign  port     The  act  imports 
tiiat  the  privilege  is  given  in  relation  to  debts  payable 
at  the  time  the  services  or  supplies  are  furnished  the 
vessel,  and  it  plainly  negatives  all  implication  that  the 
lien  reaches  contracts  of  credit  expressly  extended  be- 
yond the  term  limited  by  the  law.     In  such  case  the 
right  of  the  creditor  rests  in  his  contract,  and  not  in 
the  remedies  provided  by  the  statute.     He  deals  with 
the  master  or  owner  upon  their  personal  responsibility 
alone,  and  not  in  view  of  privileges  granted  by  the 
statute.    Those  privileges  are  clothed  with  limitations 
as  to  their  continuance,  inconsistent  with  the  terms  of 
this  contract,  which,  wh^i  once  lost,  cannot  be  recalled 
and  reinstated.     {The  Stephm  Allen,  MS8.  1830.») 

The  petitioners  are  not,  in  my  opinion,  entitled  to 
come  in  upon  this  fund  under  any  lien  or  privilege 
attaching  to  it  which  can  be  recognised  by  this  Court 
They  stand  before  the  Court  singly  in  the  character  of 
creditors  of  the  master  and  owner  of  the  ship. 

•  Sum  Nported.  1  JUirfcft.  <fc  Bm  ISa 
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It  is  further  urged,  Uiat  in  marslialling  and  diatribnt- 
ing  rarplosefl  and  remnants  remaining  in  the  registrj, 
the  Court,  in  its  discretion,  maj  look  at  the  substantial 
equity  and  justice  of  the  claims  to  the  fund,  and  espe- 
oiallj  as  against  the  owner,  withhold  them  fr(»n  him, 
and  award  them  to  his  general  creditors.  And  that  in 
t&is  instance  that  claim  to  preference  in  favor  of  the 
petitioners  is  impressively  equitable,  and  approximates 
to  a  legal  lien,  their  debts  arising  from  services  and 
supplies  to  the  ship,  which  added  to  her  value,  and 
augmented  this  fund  produced  by  her  sale.  They  deny 
the  right  of  Quiucy  to  the  character  of  mortgagee  in 
this  proceeding,  indsting  that  upon  the  evidence  before 
the  Court  he  was  the  real  owner  of  the  ship,  and  in  the 
distribution  of  the  fund  must  be  limited  to  the  equity 
of  owner  alone. 

It  was  admitted  by  Quincy,  in  his  answer  to  the  bill 
filed  by  the  bottomry  holder,  that  the  bill  of  sale  of  the 
ship  taken  in  his  name,  although  absolute  on  its  fiice, 
was  received  and  held  by  him  only  as  security  for  a 
loan  of  money  to  Cameron.  The  decree,  in  this  cause, 
treated  him  as  mortgagee,  and  held  the  ownership  of 
the  ship  to  be  in  Camei:on.  As  between  them,  accord- 
ingly, Quincy^s  standing,  in  Court  is  that  of  creditor* 
alone,  and  the  Court  will  not,  in  this  collateral  proceed- 
ing, change  the  position  or  relationship  of  the  parties 
to  the  action  towards  each  other,  or  the  i^oceeds  of 
the  suit  If  the  decision  of  that  point  may  be  re- 
examined here,  it  must  be  done  directly,  and  by  a 
formal  suit,  which  will  put  the  merits  of  the  questiob 
in  issue,  and  a£Ford  the  parties  to  be  affected  by  its  de- 
cision the  opportunity  for  a  full  hearing  here,  and  the 
privilege  of  an  appeal  to  the  higher  tribunals. 
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Neither  of  those  ends  are  attainable  in  an  incidental 
motion  or  petition  upon  which  no  formal  answer  or 
issue  is  made.  The  action  of  the  Court  on  this  appli- 
cation is  both  disoretionarj  and  final  In  my  judgment 
the  petition  ought  not  to  prevail  on  that  ground,  and 
Quincy  must  be  considered,  in  this  state  of  the  case,  en- 
titled to  have  his  mortgage  debt  satisfied  out  of  the 
proceeds,  it  being  equitably  a  lien  upon  them  as  the 
representative  of  the  thing  mortgaged.  {Moses  v.  i/wr- 
gatroyd^  1  JohnB.  Ch.  JB.  119 ;  Cook  v.  Mancius^  6  JohnM. 
Oh.  iJ.  89  ;  2  Oall  JR.  483 ;  6  Peters'  R.  676  ;  Gtlp. 
185-9,  549.)  And  the  demand  of  the  petitioners  not 
being  entitled  to  a  lien  on  the  ship,  (  White  v.  Carpenter^ 
2  Paige^  217,)  cannot  now  come  in  with  a  priority  of 
privilege  against  the  mortgage  creditor,  and  in  that 
condition  would  not  be  recognised  in  the  English  Ad- 
miralty as  entitled  to  payment  at  all  out  of  the  ren>- 
nants  in  the  registry.  (3  Eagg.  129 ;  1  Yesey^  Sen.^ 
R.  154.) 

As  the  mortgage  debt  will  absorb  the  remnants  in 
Court,  it  is  unnecessary  to  consider  the  point  discussed 
at  the  hearing,  whether  an  unprivileged  debt  owing  by 
the  owner  of  a  ship  in  the  American  Courts,  can  be  satis- 
fied by  order  of  the  Court,  out  of  remnants  in  Court  from 
her  sale,  belonging  to  the  owner ;  that  is,  whether  the 
Court  has  an  equitable  authority  to  apply  such  moneys 
to  a  general  creditor  of  their  legal  owner,  contrary  to 
his  desire  and  direction. 

The  application  of  the  petitioners  is  denied,  and  the 
proceeds  must  be  applied  to  the  mortgage  debt  There 
being  no  question  before  the  Court  as  to  the  amount 
of  the  mortgage  debt,  no  reference  to  a  commissioner 
isnecessaiy. 
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The  Steamboat  Nabbaoaubbit. 

DtflMgw  MUMd  by  ft  MlHaon  will  be  awarded  egeuet  the  eolliding  Teaiel, 
adequate  to  the  fall  reeompense  of  the  injured  yessel  and  cargo. 

Tke  loM  of  the  use  of  the  injured  yeasel  whilst  undergoing  repain  it  to  directlj 
•OBsequeatial  to  the  oolUsion  ai  to  be  entitled  to  eoDDpeneation. 

The  ownen  of  the  injured  yeesel  will  be  allowed  salrage  expenses  and  other 
barges  neeeeiarily  paid  by  them  in  rescuing  the  Tcssel  and  cargo  from  perils 
they  were  placed  in  by  the  collision. 

Bertiees  of  a  salrage  ehttaeter,  expended  in  saying  and  restoring  the  injured 
Teasel  and  eargo^  will  be  compensated  by  salyage  rewards,  and  not  limited  to 
a  q^umhm  miruU  for  mere  work  and  labor. 

A  lena  JUe  a^jwtment  of  such  claims  and  charges  between  parties  interested 
in  the  yessd  and  cargo,  will  be  accepted  by  the  Court  as  a  proper  mode  of 
fixing  the  yalue  of  the  serrices. 

The  eommissioaer's  report  of  damages,  when  parties  hare  been  fully  heard  be- 
fore him  with  their  proofs,  and  no  question  of  law  is  inydyed  in  his  decision, 
will  be  adopted  by  the  Court,  unless  palpable  ernns  or  iaadyertencies  hare 
been  committed  by  him. 

The  commissioner,  in  his  report  of  the  damages  sus- 
tained by  the  libellants  by  occasion  of  the  collision 
sued  for  in  this  cause,  made  allowances  for  salvage  com- 
pensations paid  by  the  libellants  to  other  persons  and 
vessels  for  aiding  to  save  and  secure  their  vessel  and 
cargo  vrrecked  by  the  collision;  for  all  direct  damages 
and  injury  to  the  sloop  and  cargo,  and  also  the  conse- 
quential damages  sustained  by  loss  of  the  use  and  ser- 
vices of  the  vessel  during  the  time  she  waa  out  of  em- 
ployment for  the  purpose  of  repairs,  &c. 

The  claimants  excepted  to  all  these  classes  of  allow- 
ances* The  facts  material  to  these  points  will  suffi- 
ciently appear  in  the  opinion  of  the  Court 

F.  B.  Cutting^  for  libellants. 
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J.  P.  EaU  and  W.  M.  EvarU,  for  claimants. 

Bbtts,  J. — ^The  report  of  the  commiBsioner  made  in 
the  cause,  pnrsaant  to  the  decree  of  the  Court  np<m 
the  merits,*  having  been  filed,  the  daimants  excepted 
to  it  in  varions  partkmlarB,  but  more  gaierally  the  ex- 
ceptions can  in  question  the  amount  of  aUowancea 
stated  than  the  principles  adopted  by  the  commissioner 
in  making  them. 

The  case  was  mbmitted  to  the  Court  on  the  evidence 
before  the  commissioner,  and  written  arguments  of  Ae 
counsel  As  a  general  rule,  a  commissioner's  report  qt 
damages  upon  the  facts  only,  will  be  adopted  by  the 
Court,  unless  errors  or  inadvertencies  in  his  valuation 
are  dearly  established  by  the  excepting  party.  It  will 
be  usdess,  in  this  case,  to  set  forth  twenty  or  thirty  ex- 
ceptions in  detail,  which  these  daimants  have  filed  to  the 
report    The  essential  ones  will  only  be  considered. 

Exception  is  taken  to  the  allowances  of  a  salvage 
compensation  made  two  sloops,  (the  Emperor  and 
Elector,)  employed  by  the  libellants  to  assist  in  raising 
the  wrecked  vessel  and  cargo,  and  towing  them  into 
Black  Rock  harbor.  It  rests  on  two  objections :  first| 
that  no  salvage  service  was  r^idered  by  the  vessels; 
and  second,  that  the  allowances  are  exorbitant  as  a 
quantum  meruit 

The  vessels  were  engaged  in  the  service  but  a  diort 
time,  and  neither  they  or  the  crews  were  exposed  to 
hazardous  or  severe  services.  These  particulars  do  not| 
however,  determine  the  character  of  the  service,  nw 
necessarily  withdraw  it  firom  the  daas  of  salvage  daiiM. 

*  Sm  TCpoi^  mH^  jPb  S061 
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Judged  Story  Held,  in  The  Emuhw^  that  wheneveUr  the 
service  has  been  rendered  in  saving  property  on  the  sea, 
the  service  is,  in  the  sense  of  the  maritime  law,  a  salvage 
service ;  (1  Sumner^  210 ;)  and  in  a  later  case  he  adds, 
that  compensation  for  such  services  is  not  to  be  esAi* 
mated  npon  the  footing  of  a  mere  quantum  meruit  for 
work  and  labor  npon  the  dry  principles  of  the  common 
law,  but  npon  the  footing  of  a  quantum  meruit  upon 
the  enlarged  principles  and  policy  of  maritime  juris- 
prudence in  salvage  causes.  {Beamis  v.  350  Pigs  of 
Copper,  1  Story,  326.) 

The  rule  in  the  English  Admiralty  is  of  the  same 
tenor. 

Sir  John  NichoU  rewarded  as  a  salvage  service  tiiie 
taking  of  an  anchor  to  a  ship  coming  into  the  Downs,by 
a  lugger  under  contract  to  procure  it  from  Dover  and 
put  it  on  board  the  ship.  The  anchor  was  necessary 
to  the  safety  of  the  ship  in  her  then  condition.  The 
lugger  encountered  heavy  wind  in  a  dark  night  in 
taking  out  the  anchor.  It  was  objected  that  the  ad- 
vice was  slight,  and  not  of  a  salvage  character. 

The  judge  held  this  a  salvage  service  not  to  be  paid 
fof  merely  as  work  and  labor ;  when  fiurly  and  honestly 
rendered,  it  is  to  be  liberally  rewarded  without  a  minute 
inquiry  into  the  quofnium  of  labor.  (JThe  Hector,  3 
Hagg.  90.) 

Li  another  case  he  says,  salvage  reward  is  not  a  mere 
question  of  work  and  labor — ^not  a  mere  calculation  of 
hours.     {The  Induetry,  3  Magg.  213.) 

In  The  Glifton  he  enumerates  the  chief  ingredients 
of  a  salvage  service,  some  of  which  are  prominent  in 
the  present  case,  with  the  reservation  that  where  ncme 
or  scarcely  any  of  those  ingredi^its  exist,  the  comp^n- 
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ittticm  can  hardly  be  denominated  a  salvage  compensa- 
tion ;  it  is  little  more  than  a  mere  remuneration  fro 
apere  et  labore.     (3  JSdgg.  121.) 

These  cases  present  a  succinct  recapitulation  of  the 
doctrines  which  have  always  prevailed  in  this  Court, 
and  sufficiently  mark  the  distinction  between  salvage 
services  and  pilot  services,  or  ordinary  services  of  work 
and  labor. 

In  neither  of  the  cases  above  cited  was  the  situation 
of  the  salved  property  so  perilous  as  that  of  the  Gorin- 
tiiian  and  her  cargo,  nor  were  the  services  rendered 
greater  in  extent  or  hazard  to  the  salvors  or  their 


The  Iknperor  and  Elector  had  been  laid  up ;  crews 
had  to  be  collected,  to  man  and  fit  them  for  this  service ; 
yet  they  were  made  ready  and  got  alongside  the  wreck 
within  three  or  four  hours  after  the  first  notice  and 
application  to  them.  This  was  mid-winter.  The  wreck 
was  found,  when  the  sloops  got  to  her,  capsized  and 
fiUed  with  water,  and  by  their  assistance  she  was  righted 
and  towed  by  them  into  Black  Rock 

The  owners  of  the  sloops  attached  the  Corinthian  at 
that  place  for  their  compensation,  and  their  claims 
were  adjusted  by  her  master,  with  the  approval  of  Mr. 
Jjjpnes,  agent  of  the  underwriters  upon  her,  at  $800. 
Those  parties  thought  the  compromise  advantageous  to 
all  concerned  in  the  vessel  and  car^. 

An  adjustment  of  salvage  services  by  parties  on  the 
spot,  who  are  dealing  for  their  own  interests,  though 
Dot  binding  on  parties  not  present  or  represented,  will 
yet  be  regarded  fevorably  by  maritime  Courts,  as  afford- 
ing probably  a  safer  rule  of  valuation  than  can  be 
gibbered  from  the  depositions  of  witnesaea 
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In  view  of  the  probable  risk  of  die  aitefpriM,  and 
4ke  T«lue  of  the  property  sayed,  and  the  prcoiqMitadi 
with  which  the  saccor  was  rendered,  I  am  not  indmedto 
disturb  that  adjustment  I  concur  in  the  jodgm^it  of 
Mr.  Jones  and  the  master  of  the  wreck,  tiiat  the  ar- 
rangem^it  was  &ir  and  jnst  nnder  tiie  circamsta]ice& 

The  exception  to  this  point  is  accordingly  overroled. 

The  exception  to  the  second  and  third  iteaoffl,  beii^ 
allowances  to  the  schooners  Union  and  DiqMitch,  to 
each  $120,  is  in  part  well  sustained.  Those  duurgts 
indnde  a  compensation  for  freight  carried,  and  also  for 
employment  per  diem^  to  search  for  the  wrecked  pro- 
perty. 

The  vessels  cannot  come  in  on  the  footing  of  advon 
upon  daims  for  nnsnccessfhl  efforts  to  rescue  or  find  the 
wrecked  property.  Their  charges  must  be  limited  to 
sendees  rendered  by  them  ben^cial  to  tilie  wreck.  The 
contract  made  with  them  by  the  insurance  offices  to 
search  for  the  wreck  cannot  rightfully  be  thrown  on 
the  cargo  or  vessel,  when  neither  is  proved  to  have 
derived  any  advantage  from  it  (1  Oran^^  1;  9  Ormndki 
367;  4  Waeh.  O.  0.  R  667;  1  Sunmer,  417.) 

I  do  not  think  the  vessels  should  be  restricted  to 
mere  ordinary  freight ;  it  is  reasonable  and  proper,  un- 
der the  circumstances  of  their  employment,  to  allow  a 
per  dtem  compensation  for  the  time  occupied  in  load- 
ing, transferring  and  re-loading  t^e  cargo.  This  was 
a  special  undertaking  very  different  from  the  regnkr 
busineas  <^  carrying  freight ;  but,  on  the  evidsnoe^  I 
consider  $15  per  day  a  reasonable  remuneratiDn  Imt 
tbe  time  employed  tranqiorting  and  securing  the  oargi\ 
and  raise  the  allowance  in  the  report  to  that  <m*mp"w^ 

The  Court  does  not  intend,  by  this  4irtinrti^i 
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eoantoumoe  the  employment  of  veaselB  by  the  day  in 
teffinrts  to  aid  wrecked  yeflsek  to  avoid  aalyage  chargei 
by  others ;  nor  to  suggest  that  those  expenditures  may 
not  be  taken  in  account  on  a  general  average  betweett 
tlie  shipKiwner  and  freighters. 

But  I  discover  no  principle  which  permits  a  diarge 
to  be  laid  on  the  vessel  or  cargo  for  a  precautionary 
employment  of  other  vessels,  unattended  with  actual 
aid  to  the  property  in  distress.  Before  these  sloops 
disoorered  the  wreck,  she  was  safely  in  port,  and  tiiieir 
connection  with  it  was  to  wait  until  the  cargo  could  be 
unladen  and  transferred  to  them,  and  then  to  transport 
it  a  distance  of  seventy  miles,  to  New-York.  The  tes- 
timony does  not  fix  clearly  the  time  the  sloops  were 
engaged  in  the  carriage  of  the  cargo,  but,  without 
creating  the  expense  of  sending  the  case  back  to  the 
oommiaakmer  for  new  proofs  to  that  point,  I  shall  assume, 
upon  the  evidence  before  me,  that  four  days  to  eadi 
doop  would  cover  all  the  time  reasonably  required  in 
liie  service  performed,  and  shall  accordingly  reduce  the 
aUowance  of  the  commissioner  in  these  particulars  to 
$60  for  each  vessel 

I  think  the  exceptions  to  the  allowance  of  items  A^ 
6,  12,  13,  16  and  17  are  well  taken. 

The  decree  contemplates  only  the  payment  of  sal* 
vage  reward,  and  though  in  the  nu)de  of  stating  those 
charges  some  of  them  would  appear  to  include  servioes 
which  might  fairly  fall  under  that  head,  yet  the  proc^ 
do  not  specify  the  quality  c^  extent  of  those  acts,  so 
tiuife  the  Court  can  discrbiinatd  and  apply  a  proper 
conqmisation  to  eadi.  Items  4,  6  and  13  are  of  that 
(^vacter,  and  must  aooordingly  be  rejected.  The 
cftker  particulars  embraced  in  tibow  itemsy  and  the 
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aooompanTing  charges  in  13, 16  and  17,  not  being  aaj 
oi  them  proyed  to  have  a  necessary  or  just  rdation  to 
the  salvage  of  the  property  wrecked,  most  alao  be 
rejected. 

The  damages  decreed  against  the  steamboat  compoae 
a  fimd  out  of  which  each  party  sustaining  losses  is  to 
take  his  proper  share.  The  report  appears  to  hare 
been  made  up  upon  the  assumption  that  the  steamboat 
ocmtributing  this  fund  is  also  bound  to  pay  the  charges 
d  settling  between  the  common  claimants  their  reepeo* 
tire  interests  in  it 

This  is  a  mistake.  The  owners  of  the  steamboathave 
no  concern  with,  and  cannot  rightfully  participate  in 
that  question. 

Accordingly,  they  ought  not  to  be  subjected  to  any 
of  the  charges  incurred  in  making  that  distribution. 

The  principle  involved  in  the  last  exceptions  allowed 
will  also  dispose  of  that  to  the  charges  of  B.  Oibbs,  Jr., 
for  travelling  expenses.  It  is  not  proved  that  there 
was  any  necessary  or  reasonable  relation  between  those 
services  and  the  salvage  of  the  wrecked  property. 
Upon  the  testimony  they  are  rather  to  be  referred  to 
the  condition  of  the  claims  of  the  respective  libellants 
and  underwriters  between  themselves,  and  would  more 
appropriately  belong  to  general  average  allowances 
than  salvage  claim&  These  items  are  accordingly 
disallowed. 

The  exception  to  the  allowance  made  for  injury  to 
sails,  cordage  bill,  pamting  and  rigging,  in  ail,  $319  26, 
must  be  overruled.  The  testimony  of  Sheppard^  Wat- 
kins  and  Hillman  sufficiently  supports  these  chargesi 
The  collision  rendered  it  necessary  to  put  this  daas  ci 
tepairs  on  the  vessd,  and  although  the  proof  is  not 
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positiye  that  they  no  more  than  reinstated  the  vessel 
in  the  condition  she  was  before  collision,  yet  the 
moderate  amount  charged,  and  the  proof  that  such 
reparations  were  necessary,  is  evidence  enough,  in  the 
first  instance,  to  support  the  claim,  none  being  offered 
by  the  claimants  tending  to  show  an  overcharge.  (2 
Hogg.  a.  90.)    I  shall,  therefore,  allow  that  amount 

The  last  point  in  dispute  is  the  allowance  of  five  hun* 
dred  dollars  for  the  value  of  the  services  and  use  of  the 
veesd  lost  to  the  owners  whilst  she  was  undergoing 
repaira  This  is  a  subject  for  valuation  and  allowance, 
because  the  owner  of  the  injured  vessel  is  entitled  to  a 
follreparation  of  the  injuries  andlosses  caused  by  the  col- 
lision.    (9  Wheaton,  362 ;  The  AppoUm,  2  Hogg.  30.) 

Questions  of  consequential  damages  are  necessarily 
vague  in  their  nature.  It  is  not  to  be  expected  that 
the  evidence  can  fi^  with  exactness  the  time  indispen- 
sable for  the  repair  of  the  injured  vessel,  nor  where  the 
work  could  be  most  advantageously  done,  or  the  value 
of  her  use  to  the  owner  during  the  period  of  her  dis- 
ablement Those  particulars  must  rest,  in  a  good  de- 
gree, upon  estimates ;  and  although  there  is  a  diversity 
of  opinion  with  the  witnesses,  I  think  the  condusion 
adopted  by  the  commissioner  is-  reasonably  sustained 
by  the  proofe,  and  accordingly  I  shall  allow  his  report 
in  this  behalf  to  stand. 

These  rulings  upon  the  exceptions  will  require 
$559  05  to  be  deducted  fix>m  the  sum  of  $2,147  87, 
reported  payable  to  the  libellants,  and  the  decree  will 
be  entered  in  affirmance  of  the  residue  of  the  report, 

Wltil  COStSb 
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Aaartirof  AT6«6lis  Aeoaip«t«ot  wUmm Ibr Um owiiMi ia  m  maii^nm^ 

waget  by  one  of  the  ship's  oompany; 
A  hiring  at  monthly  vr^gm  imports  that  th«  aogagement  la  by  the  month,  ter- 

BiiBaUe  with  eaeh  month,  at  the  option  oC  either  party.    If  the  party  liired 

kftTea  before  the  expiration  of  the  month,  he  loses  the  whole  wagea ;  if  he  is 

Recharged  before  its  termination,  he  recorers  for  the  whole  time. 
Hm  discharge  of  Uie  orew  by  sale  of  the  Tessel  oo  eieontion,  is  of  flie  bbbm 

effeot  as  to  their  rigfata  as  the  breakiDg  np  of  the  yoyage  or  disehaxge  of  tbi 

crew  by  act  of  the  master. 
Debts  or  liabilities  of  seamen  to  the  master  or  owner  of  a  vessel  for  other  eaoaa 

than  lor  ndsfbasaaee  or  non-j[>erl6rmaaee  in  the  dnttes  of  their  positioa»  eanasi 

be  set  np  against  their  demand  of  wagesL 
Admiralty  does  not  take  eogoijcanee  of  setH>ff ;  but  allowanees  may  be  made  to 

the  master  or  owner  by  rebatement  of  wagea  in  eompensatioii  of  loaass  or 

in|aries  ineorred  by  them  in  eonseqneaee  of  negligenoe  or  fiMilt  of  the  mariner 

in  the  performance  of  bis  dntiesL 
QtMU    Whether  the  eiyil  law  action  of  reeommUioi^  or  the  remedy  of  esai- 

pmmHo  or  stoppage  may  bo'had.  in  Admiralty  t 

Thb  HbeUant  brought  this  sait  for  the  recovery  of 
wages  as  steward  on  the  steamboat  Hudson.  He  avers 
tiiat  he  entered  on  board  in  that  capacity  on  the  17th 
ef  Febmary,  1846 ;  that  no  contract  was  made  as  to  tibe 
rate  of  wages^  but  that  his  services  were  worth  Hcatj 
dollars  per  month,  and  that  the  usage  in  that  line  of 
business  is  to  pay  stewards  at  such  monthly  rate  for  the 
entire  season  of  ten  montha 

He  av^*s  that  he  was  discharged  the  24^  of  Juty 
thereafter,  and  claims  a  decree  for  ten  mcmlhs'  wagea 
at  forty  dollars  per  month. 

The  answer  controverts  these  allegations,  and  aaaerta 
that  the  libellant  was  hired  by  the  month  and  not  by 
the  season,  served  only  fix>m  March  2d  to  July  24th| 
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and  that  his  aeryices  were  not  worth  forty  dollars 
per  month;  and  that  he  earned,  whilst  on  board, 
orer  and  above  all  payments,  fifty-one  dollars  and 
seyenty-fiye  cents,  and  no  more;  that  the  boat  was 
sold  nnder  execution  July  21st,  and  that  the  libellant 
was  afterwards  discharged  by  the  purchaser  and  now 
(jwner.  He  further  avers  tiiat  libellant  was  at  the  time 
indebted  to  the  boat  for  liquors  sold  on  board,  ftc., 
during  the  previous  year,  when  bar-keeper,  in  the  sum 
of  forty-one  dollars  and  eighty-three  cents,  and  that 
daimant  tendered  him  fifty-three  dollars  before  suit 
brought,  and  deposited  the  same  in  Court 

Sasketty  for  the  libellant,  contended  that  the  contract 
was  for  the  season. 

That  a  judicial  sale  of  the  boat  did  not  discharge 
the  lien  for  wages,  and  that  Charies  J.  Hodges,  called 
by  the  claimant  as  a  witness,  was  incompetent  to  testify, 
on  the  ground  of  interest 

Vnderhillj  for  claimant 

Hodges  was  competent;  his  testimony  was  adverse  to 
his  own  interest  (15  Johns.  R.  270 ;  16  Ih.  70.)  He 
also  cited  7  Adolph.  (k  EUia,  544 ;  2  East,  145. 

Betts,  J. — ^A  preliminary  objection  was  taken  to  the 
testimony  of  Charles  J.  Hodges,  former  part  owner  and 
manager  of  the  boat,  as  a  witness  in  this  case,  based 
upon  his  interest  in  the  event  of  the  suit  It  was  urged 
ibat  he,  as  such  owner,  was  personally  liable  on  the 
contract,  and  would  be  obliged  to  pay  the  claim  of  the 
libelant,  if  not  recovered  of  the  boat 

He  may  have  such  contingent  interest,  but  it  would 
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be  one  against  the  party  calling  him,  because  he  would 
be  most  benefited  by  casting  the  debt  xipon  the  boat 

Interests  of  a  remote  and  uncertain  character  are  not 
now  regarded  as  disqualifying  a  witness ;  they  go  to 
his  credibiHty  alone.  (6-HtK,476;  I  PhiUips' Ev.Zi; 
Oowm  &  HiWs  Notes,  131.) 

The  libellant  has  not,  in  my  judgment,  produced 
sufficient  evidence  to  sustain  the  averments  of  the  libel 
that  his  hiring  was  for  the  entire  season,  at  $40  per 
month ;  on  the  contrary,  in  the  absence  of  direct  evi- 
dence, the  implication  is,  that  his  engagement  was  by 
the  month,  at  monthly  wages;  and  upon  all  the  proo& 
I  do  not  consider  he  ought  to  receive  more  than  twenty- 
five  dollars  per  month.  This  was  the  most  the  owner 
ever  told  him  he  would  pay.  The  statement  was  made 
after  the  libellant  had  entered  upon  his  duties  on  board, 
and  was  not  controverted  by  him  at  the  tima 

The  owner  had  said,  if  he  discharged  the  libellant, 
and  made  another  appointment  in  his  place,  he  meant 
to  allow  him  wages  for  the  season,  and  supposed  he 
should  pay  three  hundred  dollara  This  was  a  gratui- 
tous statement,  not  made  at  the  time  of  any  contract 
between  the  parties,  nor  in  reference  to  any  new  action 
or  engagement  by  the  libellant  It  is  not  sufficient, 
therefore,  to  support  the  suit,  there  being  no  con- 
sideration for  it ;  and  it  is  not  proof  of  the  terms  of  the 
past  bargain,  because  it  is  put  by  the  master  on  tiie 
supposition  or  contingency  that  he  might  remove  the 
libellant,  and  seems  to  have  been  offered  in  the  way  of 
a  consoling  suggestion  to  the  libellant  in  case  his  place 
should  be  taken  firom  hint 

The  £gdr  import  of  the  whole  evidence  is,  that  there 
was  no  express  agreement  for  wages,  and  that  the  libel- 
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liat  Altered  into  the  business  as  a  mere  adventm^ 
expecting  to  receive  a  monthly  compensation  for 
his  services,  at  the  rate  the  owners  shonld  consider 
them  worth.  This  would  be  a  reasonable  and  appro- 
priate arrangement  in  appointing  him  to  a  situation  of 
trust  and  responsibility,  with  the  duties  of  which  he  was 
unacquainted.  His  recompense  was  not  fixed  at  any 
price  for  a  general  term  or  period,  but  was  to  be  a 
monthly  quantum  meruit  whilst  he  continued  to  serve. 

It  is  in  proof  that  he  was  not  well  qualified  for  the 
situation,  and  I  am  satisfied  there  is  no  just  foundation 
for  his  daim  to  a  payment  exceeding  twenty-five  dol- 
lars per  month,  for  the  time  he  was  employed. 

His  action  was  instituted  within  a  few  days  after  he 
was  disdiarged  firom  the  boat,  and  cannot  be  made  to 
embrace  more  than  the  time  which  had  then  elapsed. 

Unless  the  testimony  is  clear  and  unequivocal  that 
the  engagement  was  absolute  for  a  season  or  definite 
period,  a  hiring,  at  monthly  wages,  will  be  regarded 
an  engagement  by  the  month,  and  thus  leaving  it  op- 
tional with  either  party  to  terminate  the  obligation  to 
serve  or  pay,  at  the  end  of  the  montL  If  it  closes 
during  the  running  of  the  month  by  the  discharge  of 
the  servant,  the  master  must  pay  wages  for  the  month ; 
and  if  by  the  servant,  he  loses  the  wages  accruing  on 
the  unfinished  term.  (12  Johns.  B.  165 ;  13  Ibid. 
94;  /J.  390.) 

The  discharge  of  the  libellant  in  consequence  of  a 
judicial  sale  of  the  boat  must  be  regarded  the  act  of 
the  owner,  leaving  her  liable  to  the  libellant  to  the 
same  extent  the  owner  would  have  been. 

It  was  the  duty  of  the  libellant  to  prove  clearly  the 
time  at  which  his  services  commenced.     The  evidence 


400  CASBB  IN  ADIORALTT. 

TIm  Stomkoat  HndtML 

ifli  Attt  he  went  on  board  the  last  of  Yelatufuj,  but  ike 
written  memorandum  of  the  then  master  handed  over 
to  the  porohaser  on  the  sale  of  the  boat,  makes  it  the 
2d  of  March.  The  former  master  testifies  that  date  was 
a  mistaken  one,  yet  is  not  able  to  supply  the  time  with 
more  certainty.  The  implication,  under  st^ch  circum- 
stances, is  not  to  be  in  fiivor  of  the  libellant,  and  ac- 
cordingly I  should  hold  that  the  time  of  computing 
his  wages  begins  with  March  and  ends  with  July, 
giving  five  months  payment,  at  twenty-five  dollars  per 
month,  or  one  hundred  and  twenty-five  dollars. 

The  $41  83,  alleged  by  claimants  to  be  due  to  the 
boat  by  the  libellant,  for  various  articles  had  by  him 
on  board,  cannot  be  regarded  in  this  action.  It  at 
best  could  enure  only  by  way  of  set-off,  and  the  Ad- 
miralty does  not  take  cognisance  of  cross-demands,  un- 
less they  are  parcel  of  the  contract  on  which  suit  is 
founded,  or  tend  to  prove  it  imperfectly  fulfilled,  or  per- 
formed in  such  manner  as  to  be  injurious  to  the  party 
sued.     (3  Mason,  161 ;  4  IbuL  84.) 

Here  the  debt  claimed  to  be  due  by  the  libellant 
was  incurred. by  him  the  preceding  year,  when  he  was 
employed  on  the  boat  as  bar-keeper.  It  is  alleged 
to  be  for  the  sale  of  liquors  at  the  bar,  the  pro- 
ceeds of  which  were  retained  by  him,  and  for  pas- 
sages given  his  Mends  on  the  boat,  all  being  matters 
of  account  or  implied  assumpsit,  appertaining  to  ac- 
tions at  law  and  not  to  maritime  suits,  and  ihe  debt 
in  no  way  arose  out  of  or  as  connected  with  his  em- 
ployment on  board  as  steward.  The  civil  law  a^ 
forded  relief  for  counter  or  cross-claims  of  like  kind, 
by  an  order  of  compenaatian  or  stoppage,  (WoocCs 
CUvU  Law,  B.  3,  eh.  9,  §  5,)  made  in  the  lis  pendens^ 
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but  that  procedure  haa  never  gone  into  the  Admiralty 
practice. 

The  action  of  reconvention^  (  WbocCe  Civ.  Law^  B.  4, 
eK  3,  §  6,)  employed  to  the  like  end,  might  perhaps 
be  allowable  in  Admiralty  when  the  whole  subject  is 
within  its  jurisdiction.  (Dig.  lib.  16,  tit  2,  1,  2,  3; 
\  PoOiier  Analysis^  Pandects^  166,  verb  ^^  compeneatio ;^^ 
Code,  lib.  7,  tit  45,  art.  14.) 

From  the  amount  of  wages,  $125,  is  to  be  deducted 
the  credit  given  by  the  libellant  of  $35  paid  to  him ; 
$10,  in  his  hands,  admitted  to  have  been  received  by 
him  as  steward,  making  $45,  leaving  $80,  for  which  a 
decree  must  be  rendered,  with  costs. 
•  The  $53  deposited  in  Court  will  be  applied  in  part 
satisfaction  of  the  decree. 
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A  ■toamboAt  employed  upon  a  ferry  between  the  City  of  Kew*Toric  and  Bnirs 

Ferry  end  Fort  Lee,  in  Kew-Jersey,  is  a  ship  or  yeseel  rabject  to  e  lien  nnder 

the  act  of  the  SUte  of  Kew-Tork.    (2  J2.  A  498.) 
8«^  Teael  doea  not  depart  from  the  State  within  the  meaning  of  the  statute, 

so  as  to  destroy  the  liens,  by  going  from  this  port  to  the  aboye  plaeea  in  Kew- 

Jersey  and  back  again  to  New-York  on  Sunday,  whilst  her  repairs  are  in 

progress  and  before  they  are  oompleted. 
The  lien  giren  by  the  act  will  not  be  lost  or  defeated  by  the  ressel  leaying  the 

State  frandnlently  or  clandestinely,  at  a  time  when  the  lien  creditor  conld  not 

legally  arrest  her. 
Nor  if  she  makea  her  departure  on  Sunday,  or  whilst  the  eootraot  Inr  labor, 

^,  upon  her  is  in  progress  of  execution  and  not  finished. 

Tms  was  a  suit  in  rem,  by  a  blacksmith,  against  the 
steamboat  Joseph  E.  Co£fee,  for  repairs  and  materials 
Vol.  n.  26 
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put  hj  him  on  her,  in  this  port,  in  Jnlj  last,  at  tiie  re- 
quest of  the  then  owner,  Joeeph  R  Coffee. 

The  answer  denies  the  existence  of  any  hen.  It 
alleges  that  the  steamboat  is  a  domestic  veflsd,  and  1^ 
the  State  after  the  services  and  supplies  charged  for 
were  furnished,  and  before  action  brought 

It  appeared  in  evidence  that  the  boat  was  built  for 
Joseph  E.  Coffee,  who  owned  an  iron  foundry  and 
steam-engine  manufactory,  cohducted  by  his  brother 
George.  That  after  the  work  now  sued  for  was  done 
to  the  boat,  Joseph  R  Coffee  &iled  and  assigned  the 
boat,  and  she  afterwards  came  to  the  ownership  of  the 
claimant  She  was  built  to  run  from  New- York  to 
Fort  Lee  and  Bull's  Ferry  as  a  ferry  boat  That  the 
libellant's  accountof  chargesformaking  thesteering  gear 
for  the  boat  closed  on  Saturday,  the  18th  of  July,  but 
his  bill  of  charges  was  not  rendered  the  owner  ui^ 
the  22d  That  on  Sunday,  the  19th,  by  the  owner's 
consent,  the  boat  ran  a  trip  to  Bull's  Ferry,  about  seven 
miles  up  the  river,  on  the  New-Jersey  side,  and  she 
was  there  made  fast  to  the  wharf;  that  passage  money 
was  charged  and  received  on  the  trip.  She  returned 
the  same  day  to  New-Tork  and  was  taken  to  the  Dry 
Dock,  where  the  work  of  finishing  h^  continued  for 
several  days,  and  early  in  August  she  was  completed 
4ind  put  upon  regular  employment  as  a  ferry  boat  to 
flSall's  Ferry  and  Fort  Lee. 

It  further  appeared,  by  the  accounts  of  the  libellant 
Trendered  and  not  objected  to,  that  he  continued  doing 
'Work  and  supplying  materials  for  the  boat  up  to  July 
\22d.  The  libeUant  was  employed  to  do  blacksmiths' 
\work  upon  the  boat  by  Benjamin  C.  Terry,  the  ship- 
wright, who  had  the  boat  in  his  charge,  and  was  com- 
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pletii^  her  at  the  time.  The  owner  direoted  T^ny  to 
obtain  the  blaoksmiths'  work  of  the  libellant  It  was 
charged  on  the  libellant's  books  to  the  steamboat 
and  ownersL 

The  canse  was  argued  by  G.  A.  Schnfeldt,  lor  the 
libellant,  and  C.  Van  Santv^cnrd,  for  daimant  The  fur- 
ther facts,  so  fiu:  as  important,  are  stated  in  the  opinion 
of  the  Court 

a.  A.  Behufddt,  for  libellant 

0.  Van  Bantvard^  for  claimant 

BsTTB,  J. — ^In  so  far  as  Teny  took  part  in  ordering 
or  procmring  the  work  and  materials  for  whidi  the 
action  is  brought,  he  did  not  act  in  his  own  right  as 
contractor  and  builder  of  the  boat,  but  as  agent  of  the 
owner  expressly  directed  to  obtain  them  of  the  libellant 

Terry's  testimony,  moreover,  clearly  proves  that  the 
owner  did  not  expect  the  charge  for  that  sarvice  was 
to  be  made  by  the  libellant  on  his,  Terry's,  account,  as 
both  he  and  the  daimant  well  knew  Terry's  contract 
had  already  been  fully  satisfied  and  paid 

The  demand  exceeding  fifty  dollars,  this  case,  jpnma 
facie^  ftlls  within  the  statute  of  the  State  givii^  a  lien 
fw  work  and  materials  upon  the  vessels  to  which  they 
are  applied.  (2  B.  8.  406,  §  1.)  Section  second  of 
the  statute  declares,  that  ^^In  all  cases  such  lien  shall 
cease  immediately  afler  the  vessel  E^iall  have  left  the 
State.'* 

This  provision  plainly  imports  that  the  departure  firom 
tke  State  is  to  be  made  in  the  usual  course  of  business, 
and  cannot  apply  to  vessels  surreptitiously  taken  away. 
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Nor  can  the  £bu^  be  of  any  avail  when  the  vessel  has 
been  clandestinely  mn  ont  of  the  State  to  defeat  the 
lien. 

The  creditor  who  permits  a  vessel,  snbject  to  his  debt, 
to  leave  the  State  in  the  regular  course  of  her  employ,  or 
in  such  manner  as  to  import  that  he  has  notice  of  her  in- 
tended departure,  would  properly  be  presumed  to  have 
waived  his  lien.  The  law  gives  him  the  privilege  so  long 
only  as  the  vessel  continues  within  the  State,  This  con- 
dition is  vital  to  his  right  Still  it  is  an  inherent  quality 
of  every  condition  dependent  upon  the  volition  and  ac- 
tion of  a  party,  that  he  shall  not  be  prevented  performing 
it  by  one  to  whose  benefit  the  non-performance  is  to  enure. 
(WtUiamsY.  U.S.2  Peters' B.  102;  U.  8.  y.Arredondo, 
6  Peters'  B.  746;  Whitney  v.  Spencer,  4  C(noen,  41.) 
Any  act  of  the  owner  of  the  steamer,  with  design  to 
cut  off  or  evade  the  lien,  such  as  a  removal  of  the  ves- 
sel from  the  State  in  a  manner  rendering  it  impossible 
for  the  lien  creditor  to  pursue  his  remedy  against  her, 
within  the  terms  of  the  statute,  or  any  fi^udulent  con- 
cealment or  deceit  hindering  it,  would  interpose  no 
bar  to  his  right  Here  the  steamboat  was  run  from 
this  port  across  the  State  line  on  Sunday,  a  dies  non 
juridicus,  when  no  process  could  be  issued  against  her, 
or  be  served  if  already  taken  out ;  and  scarcely  more 
than  touching  the  Jersey  shore  on  the  opposite  side  of 
the  river,  her  course  was  reversed,  and  she  returned 
directly  to  this  port  again.  K  taking  the  vessel  out 
of  the  port  into  another  State  was  done  with  no  pur- 
pose to  withdraw  her  from  the  libellant's  lien,  but  with 
intent  to  try  her  machinery  or  find  a  more  commodious 
place  to  finish  her,  or  on  a  pleasure  excursion,  in  neither 
case  would  the  rights  of  the  libellant  be  prejudiced. 
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(Hdnmc  v.  Dunning,  6  Htll,  494,)  especially  as  it 
does  not  appear  the  libellant  had  then  completed  his 
work  or  contract,  and  was  in  a  condition  to  enforce 
his  lien. 

A  part  of  his  job,  that  of  fitting  on  the  steering 
gear,  seems  to  have  been  completed  on  Saturday,  but 
he  continued  his  labors  upon  her  the  Monday  and  Tues- 
day following ;  on  which  day,  being  the  22d  of  July, 
he  made  up  and  presented  his  bill,  certified  by  Terry 
to  be  correct,  to  the  owner,  who  received  it  without 
objection,  the  boat  then  lying  in  this  port  The  account 
not  being  satisfied,  this  libel  was  filed,  and  the  boat 
was  arrested  the  Slst  July,  before  she  sailed  ttom  here 
on  her  regular  employment 

It  is  contended  by  the  claimant  that  the  lien  does 
not  attach  to  ferry  boats,  and  this  vessel  being  used  as 
a  ferry  boat  is  exempt  from  it 

The  cases,  6.  Wendell,  664,  17  Johns.  B.  64,  are  re- 
lied upon  to  support  this  position.  The  case  in  Wen- 
dell has  no  analogy  to  the  point  now  raised ;  the  vessel 
there  attached  was  a  small,  open,  undecked  boat,  pro- 
bably a  row-boat  The  decision  in  17  Johnson  was  in 
relation  to  horse  ferry  boats,  used  on  the  ferry  between 
New-York  and  Hoboken,  and  the  Court  held  that  ferry 
boats  used  between  New-York  and  Hoboken  were  not 
the  description  of  vessels  contemplated  in  the  act  of 
February  28,  1817.  That  the  act  embraced  only  ves- 
sels navigating  the  ocean,  or  at  most  those  sailing 
coastwise  from  port  to  port 

The  doctrine  declared  in  that  decision  is  essentially 
qualified  if  not  wholly  discarded  in  subsequent  cases, 
(Walker  v.  Bhckwelly  1  Wend.  667 ;  Farmers'  Delight 
V.  Lawrence,  6  Wend.  664,)  which  consider  all  vesselSp 
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not  being  Tow-b<mt%  boowb,  or  like  amall  craft,  indiucled 
within  the  statute. 

The  first  legislation  of  the  State,  giving  a  lien  to 
material  men,  was  in  relation  to  foreign  vessels  only. 
The  act  of  Febmary  28,  1817,  extended  the  lien  to 
domestic  vessels,  but  die  Supreme  Court,  in  17  Jo1m$. 
(4,  were  disposed  to  consider  the  provisions  of  the 
amendatory  law  as  applicable  only  to  vessels  of  like 
class  with  those  coming  under  the  original  act  They 
gave  emphasis  to  particular  terms  and  phrases  employed 
in  the  act  of  1817,  as  limiting  its  operation  to  ships 
and  vessels  employed  in  navigation,  if  not  upon  the 
high  seas,  at  least  as  coasters. 

The  Revised  Statutes  do  not  appear  to  indicate  an 
intention  to  discriminate  in  respect  to  the  dimensions 
or  employment  of  the  vessels  which  shall  be  subject 
to  a  lien. 

The  provision  is  most  ample  in  its  terms.  Section  1 
enacts,  that  '^  Whenever  a  debt,  amounting  to  fifty  dol- 
lars or  upwards,  shall  be  contracted  by  the  master, 
owner,  agent  or  consignee  of  any  ship  or  vessel^  within 
this  State,^^  &c. — Slanguage  applying  in  all  its  terms 
equally  to  home  vessels  and  small  craft,  as  those  of  the 
largest  dimensions  and  owned  abroad. 

The  reason  inducing  these  ptovisions  would  seem- 
ingly no  less  affect  the  one  class  than  the  other.  The 
smaUness  of  the  debt  which  shall  carry  with  it  the  pri- 
vilege, and  the  notorious  fact  that  mechanics  are  most 
usually  engaged  in  furnishing  repairs  and  supplies  to 
home  vessels  of  small  value  are  evidences  that  the  aim 
of  the  legislature  was  to  protect  the  humble  description 
of  claims  with  no  less  care  than  those  ai  greatest  mag- 
nitude. 
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Nor  is  it  easy  to  p^rceiye  how  the  oGCopatioQ  of  the 
vessel  as  a  ferry  boat  can  vary  the  application  of  the 
law.  Steam  vessels  so  employed  are  of  great  cost^  and 
not  uncommonly  of  a  size  sufficient  for  any  other  service. 
Such  is  the  case  with  numbers  constantly  employed  in 
this  harbor,  and  on  other  waters  of  this  State  to  serve 
ferries.  The  boat  now  arrested  is  constructed  in  build 
and  size  like  ordinary  passenger  or  freight  steamboats, 
and  it  would  be  an  extraordinary  anomaly  to  hold  she 
is  subject  to  the  lien  if  engaged  as  a  freighter  on  the 
river,  but  must.be  discharged  from  it  when  placed  on 
a  ferry.  Her  cost,  too,  was  probably  four  times  that  of 
a  sloop  of  her  tonnage.  The  decision  in  Hancox  v. 
Dunning^  6  Hill^  494,  brings  such  sloops  within  the  lien 
act,  and,  upon  parity  of  reason  and  necessity,  this  steam 
vessel  should  be  included  also  within  its  operation. 

The  decree  will  be  in  favor  of  the  libellant  for  $123, 
with  interest  from  July  31st,  1846^  and  costs. 


The  Steamboat  Boston. 

In  A  eollinoii  between  two  pMsenger  rteembonts,  oeonrring  at  their  pkee  of 
departure,  both  ttartiiig  from  the  lame  ellp  or  pier  at  the  same  time,  they 
win  be  mntnally  held  responiible  for  the  ezeroiie  of  the  utmost  prudenee 
and  preeantion. 

Neither  can  lawfclly  press  ahead  of  the  other  in  getting  mider  way,  when  it  ia 
apparent  their  moyements  are  eommeneed  nmultaneonsly. 

If  they  are  competitor  boats,  rnnning  the  same  rouU,  negligence  or  fknlt  in 
producing  the  collision  will  be  imputed  equally  to  each,  unless  one  dearly 
exculpates  herselt 

The  law  <tf  this  SUU  imposes  a  penalty  on  a  steamboat  for  attempting  to  past 
another  under  way  nearer  than  twenty  yards,  and  the  maritime  law  suhjeeta 
them  to  all  damagsa.caused  by  crowding  on  Tsssds  under  way  to  past  th«iH 
or  in  crossing  their  bow& 
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Iblf  Oovi  win  not  allow  ooitt  oa  th«  MTMi  of  a  TMid  Ibr  a  mdl  omm  cf 

Mtion,  wh«i  the  party  htm  adoqnato  remedy  in  the  lower  mmiieipel  ooiirt% 
and  e^Moially  if  the  aiiit  b  pceeeented  TindietiTely,  and  with  a  Tiew  to 

Thb  steamers  Frank  and  Boston,  two  small  passen- 
ger boats  belonging  to  this  port,  lay  at  or  near  the 
same  whar^  in  this  harbor,  and  were  in  the  act  of  going 
out  together,  their  trips  being  appointed  for  the  same 
hour.  They  were  competitor  boats,  making  frequent 
trips  daily  from  Canal-street  slip  to  landing  places  a 
few  miles  up  the  Hudson  River,  on  the  New-Jersey 
shore.  There  was  great  acrimony  and  vindictiveneas 
of  feeling  subsisting  between  the  officers  of  the  two 
boats.  In  a  struggle  between  the  two  to  have  the  lead 
in  getting  under  way  on  an  up  trip,  they  came  in  colli- 
sion. The  libellant^s  boat,  the  Frank,  received  injuries, 
which  were  repaired  at  the  cost  of  $21  27.  This  ac- 
tion was  brought  for  the  injuries,  demanding  large 
damage& 

The  &cts  attending  the  collision  appear  sufficiently 
in  the  opinion  of  the  Court 

Geo.  W.  Stevens^  for  the  libellant 

W.  Q.  MorUmy  for  the  respondents. 

Bbits,  J. — ^This  case  is  quite  unimportant  m  a  pecu- 
niary point  of  view.  It  has,  however,  been  contested 
with  great  earnestness,  by  proo&  and  arguments  on  the 
allegations  that  interests,  important  to  this  class  of  busi- 
ness conducted  by  numerous  steam  craft  into  and  from 
this  harbor,  are  involved  in  the  controversy.  The 
principal  points  in  litigation  are : 
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1.  The  relative  rights  and  duties  of  such  steamers 
in  getting  under  way  from  their  berths,  when  the  hour 
of  their  starting  is  known  to  each  to  be  the  same. 

2.  Whether  the  injury  in  this  instance  was  caused  by 
the  &ult  or  negligence  of  the  Frank  or  Boston,  or  nei- 
ther or  both. 

3.  Whether,  if  blame  be  imputable  to  the  Boston, 
the  libellant  might  not,  with  reasonable  care  and  skill, 
have  avoided  the  collision,  and  is  not  chargeable  with 
&ult  in  omitting  to  do  so. 

4.  Whether  the  loss  shall  not  be  apportioned  between 
the  two  vessels,  because  of  the  difficulty  on  the  evidence 
in  determining  which  one  was  most  in.  the  wrong. 

.  The  zeal  of  the  litigant  parties  has  been  so  &r  par- 
taken of  by  the  counsel  as  to  call  forth  a  labored  discus- 
aon  of  every  &ct,  and  numerous  authorities  supposed  to 
have  a  bearing  upon  the  case.  I  do  not,  however,  re- 
gard it  as  one  which  demands  of  the  Court  an  extended 
exposition  of  its  views  upon  the  subjects  debated. 

The  doctrines  which  obtain  in  Admiralty  in  collision 
cases  are  sufficiently  collected,  with  the  authorities  sup- 
porting them,  in  the  late  edition  of  Abbott  an  Shipping^ 
just  published,  (part  3,  ch.  1,)  and  it  will  be  needless 
to  collate  and  expound  the  cases  applicable  to  the 
merits  of  this  issue,  there  being  entire  harmony  in  the 
general  principles  affecting  this  case,  with  perhaps  the 
exception  of  the  point  whether  the  Court  can  order  an 
apportionment  of  damages  between  the  two  vessels  if 
unable  to  decide  which  one  was  most  blameable  for  the 
injury  sustained.  That  point  will  not  come  within  the 
purview  of  the  present  decision. 

It  is  not  easy,  upon  the  evidence,  to  determine  whidbi 
of  the  two  boats,  when  the  hour  for  starting  arrived, 
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fiift  moYed  its  wheels  ahead.  Both  had  their  engines 
in  aetion  for  a  considerable  time  preTionsly,  as  is  die 
nsage  in  preparing  to  get  under  way  at  a  fixed  time, 
working  their  wheels  alternately  a  turn  or  two  backwards 
and  forwards,  to  get  the  positions  from  whidi  they  in- 
tended to  start  on  the  trip.  The  witnesses  on  each  boat, 
who  were  taking  notice  of  the  proceedings,  think  the 
boat  they  were  upon  began  taming  its  wheels  ahead, 
whilst  the  wheels  of  the  other  one  were  backing  or 
standing  stilL 

Giving  credit  to  them  on  both  sides,  the  difference 
is  so  triyial,  tiiat  it  may  be  assumed  that  the  two  at- 
tempted to  go  forward  simultuieously.  A  perscm 
standing  on  de<^  might  thus,  by  his  sensations  from 
the  leverage  of  the  wheels  against  the  water,  be  con- 
soioQS  that  his  boat  was  in  the  act  of  getting  in  moticHi 
before  one,  observing  her  a  short  distance  off,  could 
disoeni  that  her  wheels  had  commenced  revolving ;  or 
if  so,  which  way  they  were  turning, 

I  do  not  think  that  particular  of  essential  importance. 
The  Frank  had  been  lying  up  beside  her  wharf  dip, 
with  her  head  towards  tibe  shore.  She  cast  off  her  &s- 
tenings  and  backed  out  of  the  slip  past  the  Boston,  the 
latter  lying  at  the  end  of  a  pier,  with  her  head  down 
the  river.  It  was  perfectly  known  on  board  the  Boston 
that  the  movement  by  the  Frank  was  for  the  purpose 
of  getting  a  position  outside  tiie  piers  for  starting  on 
her  course  up  the  river.  It  had  been  usual  for  her  to 
start  in  that  manner. 

So  soon  as  the  Frank  left  her  berth,  and  had  cleared 
the  Boston,  the  latter  loosened  her  &stenings  at  tiie 
0bA  of  the  pier,  and  backed  into  the  slip  the  Frank 
had  left 
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The  direetion  c^  the  boats  towards  each  othw,  then, 
was  at  right  angles,  the  Boston  heading  westerly  and 
the  Frank  northerly,  that  being  the  course  each  was 
to  start  upon. 

Witi^esses  differ  widely  in  their  estimates  as  to  liie 
distance  the  Frank  was  from  the  Boston  when  the  lat- 
ter ecmimenced  moving  ahead ;  some  say  from  one  hun- 
dred to  one  hundred  and  fifty  yards,  and  two  pilots, 
not  belonging  to  either  boat^  calculated  they  were 
sixty  or  one  hundred  feet  apart  when  the  Boston 
pushed  out  of  her  slip,  the  stem  of  the  Frank  then 
being  about  eyen  with  the  end  o{  the  pier  to  the  slip 
out  of  which  the  Boston  was  moving. 

In  thk  state  of  &cts  it  is  incumbent  on  the  Boston  to 
prove,  beyond  all  reasonable  doubt,  that  when  put  in 
motion  to  cross  the  Frank's  bows,  the  latter  boat  was 
^th^  backing  off  in  another  direction  or  her  wheek 
were  still,  so  that  there  wo^ld  be  ik>  hasard  of  striking 
her,  otherwise  she  must  be  responsible  for  running  out 
when  the  slightest  mistake  as  to  the  distance  or  action 
of  the  Frank  would  almost  inevitably  cause  a  coUisicML 

But  without  laying  stress  on  the  want  of  such  evi- 
dence, I  regard  the  Boston  cleariy  in  fault  for  attanpt- 
ing  to  pass  out  of  her  slip  whilst  the  othar  boat  was 
maaceuvering  in  such  dose  proximity  to  get  on  her 
course,  and  might,  in  an  instant,  be  under  frdl  way  on 
it,  and  wh^i  a  false  move  could  hardly  fisdl  to  bring 
the  two  boats  against  each  other. 

Under  any  circumstances,  it  would  be  deemed  a 
want  of  due  prudwce  and  precaution  to  attempt  to 
run  a  boat  aca'oss  the  track  another  was  km>wn  to  be 
intending  instantly  to  take,  although  not  made  certain 
at  the  time  that  she  had  actually  made  progress  in  it; 
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ud  the  blame  that  would  be  incurred  in  ordinary  cases 
for  an  attempt  so  hazardous  becomes  more  positive 
when  there  is  manifestly  a  keen  rivalry  between  the 
boats,  each  straggling  to  get  the  lead  of  the  other. 
The  boat  first  under  motion  in  such  cases  ought  not  to 
be  interfered  with ;  and  the  one  delayed  in  starting 
should  be  held  to  the  exercise  of  every  possible  caution 
in  following  the  movement  of  the  other.  The  compe- 
tition for  the  first  starting  or  the  earliest  arrival  might 
othervrise  absorb  all  considerations  for  the  safety  of  the 
vessel  or  passengers,  and  put  both  in  imminent  peril 

The  law  of  the  State  prohibits,  under  a  praalty 
of  $250,  one  steamboat  approaching  another  under 
way,  with  intent  to  pass  her,  within  less  than  twenty 
yards,  (1  Bev.  8.  682,)  cmd  the  general  principles 
of  maritime  law  exact  in  the  navigation  of  vessels, 
on  all  occasions,  great  prudence  in  attempting  to 
pass  each  other,  or  cross  the  known  direction  either 
is  taking. 

I  think  the  evidence  is  at  least  equally  strong  to  show 
that  the  Frank  was  moving  ahead  when  the  Boston 
started,  as  that  the  wheels  of  the  latter  began  first  to 
move  forward ;  but  which  ever  way  that  fact  might  be, 
it  must  have  been  palpable  to  the  master  and  pilot  of 
the  Boston  that  they  run  a  bold  rtek  in  attempting  to 
pass  the  bows  of  the  Frank  at  the  moment  she  must,  in 
her  state  of  preparation,  be  ready  to  move  forward. 
They  should,  in  the  exercise  of  the  most  ordinary  pre- 
caution, have  stopped  until  that  danger  was  past 

The  duty  of  using  special  caution  is  cast  upon  her 
because  she  came  out  of  her  berth  after  the  oth  w  boat 
was  under  way,  and  so  near  to  her,  tiiat  if  the  latter 
continued  her  course  up  the  river,  the  Boston  could  not 
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probably,  by  any  moTement  in  her  power,  avoid  coming 
in  collision. 

The  attempt,  then,  to  take  the  lead,  was  manifestly 
hazardous;  and  as  it  was  made  deliberately  by  the 
Boston,  and  not  two  minutes  could  have  been  lost  to 
her  had  she  waited  till  all  danger  was  past,  she  is 
justly  responsible  for  the  damages  occasioned  by  her 
precipitancy  and  want  of  circumspection. 

I  shall  accordingly  decree  that  she  be  condemned  to 
pay  the  expenses  of  the  reparation  of  the  Frank,  found 
to  be  $21  23 ;  but  I  shall  not  decree  costs  to  the  li* 
bellant. 

No  necessity  has  been  shown  in  the  case,  which  might 
have  been  tried  by  any  magistrate,  for  instituting  an 
action  in  rem^  and  creating  the  heavy  expenses  attend- 
ant upon  attaching  the  Boston,  and  conducting  the  pro- 
ceedings through  this  tribunal.  It  is  the  habit  of  the 
English  Admiralty  in  salvage  and  collision  cases,  where 
a  recovery  is  had  by  a  libellant,  to  deny  him  costs,  if 
there  be  any  thing  unreasonable  or  oppressive  in  his 
proceedings.     (Ship  Moakm^  ante  p.  374.) 

I  should  have  gone  further  and  awarded  costs  to 
the  claimants,  had  they,  after  the  disaster,  tendered  all 
reasonable  amends  to  the  Prank. 

There  is  too  much  reason  to  apprehend,  from  decla- 
rations given  in  evidence,  that  both  parties  have  been 
actuated  throughout  the  proceedings  by  hostile  if  not 
vindictive  feelings  towards  each  other.  If  the  libellant 
is  not  justly  obnoidous  to  that  charge  in  respect  to  the 
action  of  his  boat,  he  availed  himself  of  the  scintilla 
of  right  in  his  &vor  to  urge  her  ahead,  and  compel  the 
other  to  give  way  to  him  when  a  moderate  degree  of 
f(»*bearance  might  have  avoided  the  collision.    It  is 
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the  duty  of  the  Court  to  guard  watchfully  against  ^i- 
couragingthe  exaction  of  rigorous  advantages  in  &yor 
of  any  party  in  the  navigation  of  steamboats  about  the 
harbor.  life  and  prop^iy  may  be  exposed  to  serious 
perils  from  the  temerity  or  obstinacy  of  steamboat 
masters  or  pilots  who  may  be  willing  to  push  a  privi- 
lege to  the  most  dangerous  extremities,  if  assured  they 
may  have  the  countenance  of  the  law  in  their  recUess- 
ness. 

Although,  then,  the  judgment  of  the  Court  is,  (1.) 
That  it  was  the  right  of  the  Frank,  on  the  occasion,  to 
hold  her  way,  and  the  duty  of  the  Boston  to  have 
stopped  hers;  (2.)  That  the  blame  belongs  to  the 
Boston  for  not  keeping  out  of  the  course  of  the  Frank, 
and  that  she  is  liable  for  the  whole  actual  damage 
caused  by  her  failing  to  do  so,  with  no  equity  to  an 
apportionment  of  damages  between  herself  and  the 
Frank,  there  being  no  common  &ult  between  them 
other  than  their  mutual  jealousy  and  ill-temper  towards 
each  other ;  yet,  because  of  the  needless  resprt  to  the 
processes  of  this  Court  by  the  libeUant,  I  shall  award 
him  his  outlay  for  repairs  alone,  and  leave  each  parly 
to  pay  his  own  costs  of  suit 

Decree  for  libellant  for  $21  23. 


JULY,  1846.  415 


The  Stbaxboat  Naw-JrasHT. 

SUaiBboatt  haTiDg  grMter  fSMflitiM  thaii  T«nkiiiid«r  miitm  to  aroideoUkioiM 
wh«a  they  are  brought  in  prozhnity  to  each  other,  are  bound  to  giro  way  to 
■ailing  Teaselt  when  praotioable,  or  take  other  proper  precaations  within 
their  meane  for  aToiding  ooUinoa^ 

But  eteamen  are  not  bonnd  to  intore  the  u£ttj  of  failing  reiielf  againet  their 
own  negligence  or  mifoondoet  A  lailiog  TOMel  is  bonnd  to  exeroiie  eqnal 
eare,  ikiH  and  prudence  in  pawing  a  steamer  as  another  sailing  ressel ;  the 
only  distinction  being  that  in  req^eot  to  a  steamer,  the  Tcssel  nnder  sail  is  to 
adhere  to  her  own  course  as  far  as  practicable,  and  when  so  doing  is  not  mani- 
festly perilons  to  both  or  either. 

A  sailing  yesssl,  soiog  a  steamer  lor  damages  from  a  eollisioii,nnst  prore  thai 
the  i^varj  was  not  produced  by  her  own  negUgeoce  or  CMilt ;  partionlarly 
that  ihe  did  not  depart  from  her  course  when  near  the  steamer,  without  a 
dear  neeeanty  for  so  doing. 

Loose  declarations  or  admissjona  extracted  iron  or  freely  made  by  portions  of  a 
crew  directly  after  a  wreck  from  collision,  will  haTC  but  slij^t  weight  in 
JnvaHdnting  their  deliberate  testimony  to  the  facta 

A  Tcssel  wTongfblly  or  carelessly  inteipoaed  in  the  track  of  anc^er  so  as  to 
render  a  collision  incTitable  to  the  latter,  is  responsible  therefor  the  sama 
as  if  the  blow  was  giyen  by  her  morement  directly  against  the  one  striking 


This  was  an  action  bronght  for  the  recoyerj  of  dam- 
ages occasioned  by  a  collision.  The  libellant,  John  H. 
Stebbins,  alleges  that  he  was  the  owner  of  the  sloop 
Hamlet;  that  in  the  month  of  October  last  the  said 
sloop  sailed  from  the  port  of  Bristol,  on  the  Hudson 
River,  on  a  voyage  from  thence  to  New-York,  with  a 
cargo  of  flagging  and  other  stones  on  board ;  that  she 
was  staunch  and  well  built,  and  of  about  ninety  tons 
burthen ;  that  she  was  proceeding  at  the  rate  of  about 
four  or  five  miles  per  hour  until  she  arrived  at  a  point 
on  the  Hudson  Biver  called  Blue  Point ;  that  the  wind 
then  fiuled,  and  the  sloop  then  proceeded,  with  the 
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force  of  the  current  and  very  little  wind,  about  one  or 
two  miles  an  hour ;  that  those  on  board  of  the  sloop 
then  observed  the  steamboat  New-Jersey  coming  up 
the  river  at  the  rate  of  about  twelve  or  fifteen  miles 
per  hour,  and  nearer  to  the  east  shore  of  said  river  than 
the  sloop ;  that  the  man  at  the  helm  was  ordered  to 
head  the  sloop  more  to  the  west  shore  of  the  river, 
which  was  done;  that  when  the  New-Jersey  arrived 
near  the  sloop,  she  changed  her  course  to  the  westward 
and  headed  across  the  bows  of  the  sloop,  and  attempted 
to  pass  to  the  westward  of  said  sloop,  by  means  of  which 
she  struck  the  end  of  the  said  sloop's  bowsprit,  and 
carried  away  about  ten  or  twelve  feet  of  it,  and  the 
stays  attached  thereto,  and  forcing  her  round  by  the 
blow,  struck  her  on  the  larboard  bow  with  such  vio- 
lence that  she  sunk  her  with  her  cargo.  The  libellant 
further  alleges,  that  it  was  impossible  for  the  Hamlet 
to  get  out  of  the  way  of  the  New-Jersey,  the  sloop 
having  little  way  on,  and  at  the  time  at  the  westward 
of  the  steamer,  and  that  there  was  room  enough 
for  the  steamer  to  have  passed  to  the  eastward  of  the 
sloop ;  that  by  said  collision  the  libellant  has  suffered 
damage  to  the  amount  of  three  thousand  five  hundred 
dollars. 

The  answer  of  the  claimant  admits  the  ownership,  the 
voyage  and  loading  of  the  sloop  as  alleged,  but  denies 
that  she  was  well  built  and  staunch ;  avers  that  she  was 
not  thoroughly  manned,  that  the  master  was  not  on 
board,  and  no  competent  person  in  charge  of  said  sloop. 
That  the  collision  occurred  about  two  o'clock  in  the 
morning,  the  steamboat,  having  a  tow-boat  of  about  two 
hundred  tons  burthen,  was  on  the  west  side  of  the 
river,  and  westward  of  the  course  of  the  sloop ;  that 
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the  steamboat  had  had  a  fair  tide  until  a  little  time  be- 
fore the  collision ;  the  wind  was  from  the  westward, 
and  blowing  a  stiff  breeze  before  and  at  the  time  of  the 
collision;  that  the  steamboat  was  slowed,  and  waa 
stopped  about  the  time  of  the  collision ;  that  she  did 
not  cross  the  bows  of  the  sloop,  nor  the  course  the 
sloop  was  running  at  the  time  the  sloop  came  in  sight; 
and  further  avers,  that  the  collision  arose  from  the  short 
lu£Bbg  of  the  sloop  through  the  &ult  of  those  in  charge 
of  her,  which  those  in  charge  of  the  steamboat  could 
not  have  foreseen  or  guarded  against,  whereby  the 
sloop  was  run  into  the  steamboat  He  denies  that  the 
sloop  was  running  as  slow  as  alleged  after  the  arrival 
at  Blue  Point,  or  that  the  steamboat  was  running  at 
the  rate  of  twelve  or  fifteen  miles  an  hour,  or  that  the 
steamboat  was  nearer  the  east  shore  than  the  sloop. 
He  frirther  avers,  that  as  the  steamboat  was  passing  to 
the  west  of  the  sloop,  and  the  sloop  coming  down  was 
passing  to  the  east  of  the  steamboat,  the  course  of  the 
sloop  was  suddenly  altered,  and  so  directed  to  the  west- 
ward, as  to  run  into  the  steamboat  He  further  avers, 
that  the  collision  happened  within  the  body  of  the 
County  of  Ulster  or  of  Dutchess,  and  not  within  the 
Admiralty  and  maritime  jurisdiction  of  this  Court ;  that 
this  Court  has  no  jurisdiction  of  this  cause  of  complaint 
The  cause  was  argued  by 

Burr  &  Benedict^  for  the  libellant 

F.  B.  OutHng^  for  the  claimant 

The  fSskcts  are  sufficiently  detailed  in  the  opinion  of 
the  Court 
Vol.  n.  27 
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BsTTS,  J. — ^The  proo&  show  tliat  the  sloop  Hamlet^ 
owned  by  the  libellant,  on  her  passage  to  New-York 
from  Bristol,  on  the  North  River,  came  in  collision  with 
the  steamboat  New-Jersey,  owned  by  the  claimant,  and 
was  immediatdy  sank. 

The  oconrrence  took  pkce  in  the  night  time,  in  Oc- 
tober last,  on  the  western  side  of  the  river,  abont  half 
way  between  Blue  Point  and  Sands'  Dock,  a  mile  or 
two  below  Poughkeepsie.  ' 

The  doop  was  heavily  laden  with  stone ;  she  had  a 
&ir  wind,  but  light  and  unsteady,  and  was  running 
nearly  directly  down  the  river,  about  one-third  its 
breadth  off  the  west  shore. 

The  channel  of  the  river  at  the  place  was  half  a  mile 
wide,  with  flats  each  side  of  it  extending  a  quarter  of  a 
mile,  making  the  whole  water  sur&ce  about  three- 
quarters  of  a  mile  in  width. 

The  early  part  of  the  night  had  been  thick  and  dark, 
and  the  wind  strong  from  the  north.  At  the  time  of 
the  collision,  the  wind  had  much  subsided;  sailing 
vessels  were  floating  upon  a  slack  tide  at  the  rate  of 
from  two  to  four  miles  the  hour,  and  could  be  seen  at 
a  distance  of  fix)m  a  half  to  a  mile  off 

The  steamboat  was  proceeding,  with  one  barge  in 
tow  attached  to  her  larboard  side,  at  a  speed  estimated 
on  board  to  be  sis:  miles  the  hour,  and  by  persons 
upon  vessels  she  met  and  passed,  at  from  ten  to  twelve 
mile& 

The  endeavor  of  the  libellant  has  been  to  show  that 
the  steamboat  was  negligently  headed  dxsross  the  bows 
of  the  sloop,  and  crowded  so  near  to  her  track  as  to 
oome  afoul  of  her,  and  cause  her  loss. 

The  effort  of  the  claimant  has  been  to  prove  tiiat  tiie 
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steamboat  was  properly  conducted,  and  that  the  sloop 
carelessly,  or  from  mismanagement,  was  tutned  oflF  her 
true  course,  and  run  directly  upon  the  steamboat 

The  laws  of  navigation  impose  no  general  du- 
ties or  liabilities  on  steamboats  in  relation  to  col- 
lisions with  sailing  vessels  not  common  between 
themselves,  and  to  that  class  of  vessels  also;  each 
is  bound,  under  all  circumstances,  to  use,  with  rear 
sonable  promptitude  and  skill,  all  the  means  in  their 
power  to  avoid  a  threatened  collision.  (Abbott^  238, 
311,  312,  Perkins*  ed. ;  Carr.  <St  Payne^  638;  1  Law 
R  313 ;  1  W,  Boh.  157.)  It  is  only  because  the  means 
at  command  by  steam  vessels  are  so  much  more  effica- 
cious and  ready  than  those  possessed  by  sailing  vessels, 
and  that  the  consequences  of  an  omission  to  apply  such 
means  are  so  immediate  and  destructive,  tiiat  vessels 
propelled  by  steam  are  required  to  use  the  more  watch- 
ful precautions,  and  to  avoid  vessels  under  canvas 
whenever  it  is  plainly  within  their  power  to  do  so,  with- 
out waiting  for  any  correspondent  exertions  on  the 
part  of  the  sailing  vessel  {The  Perth^  3  Hogg.  414 ; 
The  Shannon,  2  Hoffg.  173.) 

Yet  the  vessel  under  sail  must  contribute  to  the 
common  security  by  holding  steadily  to  her  course,  or 
take  podtive  measures,  if  any  are  within  her  power,  to 
prevent  a  collision,  and  avoid  counteracting  or  embar- 
rassing the  steamer  in  the  use  of  her  powers  to  that  end« 
.  The  owners  of  steamboats  are  not  to  be  made  insurers 
against  the  negligence,  ignorance  or  misconduct  of 
parsons  in  charge  of  sailing  vessels.  If  a  collision  oo- 
ours  through  the  inattention,  want  of  skill  or  blame- 
able  conduct  of  the  latter,  which  the  steamer,  in  the  use 
of  reasonable  ^deavors,  could  not  avoid,  the  ccHise- 
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qoenceB  must  M  upon  the  vessel  in  the  wrong  the 
same  as  if  both  yeasels  were  of  the  same  description. 

It  thus  becomes  indispensable,  in  actions  for  damages 
by  owners  of  sailing  vessels  against  steamers,  to  prove 
ordinary  care  and  skill  on  their  part,  and  negligence 
or  wilfhl  &nlt  on  the  part  of  the  steamboat,  thongh  the 
latter  may  be  liable  to  the  implication  of  a  delinquency 
when  it  might  not,  in  like  circumstances,  be  imputed  to 
a  sailing  vessel  which  fails  to  avoid  a  collision. 

The  answer  in  this  case  sets  up  a  state  of  fia^ts  which, 
if  proved,  would  exonerate  the  steamer  from  responsi- 
bility for  the  injuries  received  by  the  sloop,  because  it 
in  effect  charges  her  with  having  departed  from  her 
proper  course  suddenly  and  run  upon  the  steamer,  or 
placed  herself  in  the  way  of  the  latter. 

A  sailing  vessel  meeting  a  steamer  is  entitled,  in  all 
ordinary  circumstances,  to  Iceep  her  way ;  but  the  pri- 
vil^e  involves  a  corresponding  obligation  to  adhere 
to  that  course,  and  thus  give  the  steamer  the  opportu- 
nity to  employ  its  superior  facilities  to  secure  the  safety 
of  both. 

A  change  of  direction  by  the  sailing  vessel,  or  ma- 
noeuvre indicating  the  intention  to  change  it,  may  em- 
barrass the  steamer,  or  prevent  the  use,  in  time,  of  the 
power  to  vary  or  stop  her  own  way ;  and  a  collision  so 
produced  must  be  laid  to  the  &ult  of  the  vessel  and  not 
to  that  of  the  steamer. 

If^  then,  the  allegation  of  the  answer  that  the  steamer^ 
was  on  a  tourse  which  would  have  carried  her  clear  of 
the  sloop  had  not  the  latter  abruptly  luffed,  and  thus 
come  unexpectedly  across  her  track  and  into  her,  had 
been  supported  by  the  proofe,  it  is  clear  that  she  would 
not  only  have  been  acquitted  on  this  libel,  but  would 
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be  entitled  to  prefer  her  own  claim  for  damages  so  sus- 
tained. 

I  do  not  propose  to  spread  out  the  testimony  in  de- 
tail ;  the  result  of  it,  in  my  opinion,  is  that  the  claimant's 
own  witnesses  contradict  the  answer  in  two  particulars 
of  considerable  moment  in  a  question  of  culpable  in- 
attention or  misconduct;  first,  in  proving  that  the 
steamer  crossed  the  track  of  the  sloop  in  full  view,  and 
less  tiian  a  third  of  a  mile  from  her  bows ;  second,  in 
proving  that  the  steamer  had  not  been  previously  on  the 
west  shore ;  and  third,  upon  the  whole  evidence  it  is 
at  least  doubtful  whether  the  steamer  was  not  in  the 
act  of  crossing  the  river  from  the  east  shore,  steering 
westward,  when  the  collision  occurred. 

The  testimony  of  the  two  men  on  board  the  sloop, 
strongly  corroborated  by  those  on  board  other  sloops 
in  the  immediate  vicinity,  and  who  saw  the  position 
and  course  of  the  steamer  and  sloop,  is  positive  that 
the  steamer  stood  in  a  direction  across  the  bows  of  the 
sloop  in  a  course  from  the  east  to  the  west  shore. 

It  also  very  satis&ctorily  appears,  from  a  comparison 
of  the  testimony  of  these  witnesses,  that  the  steamer 
did  not,  as  is  asserted  in  the  answer,  commence  her 
course  from  the  eastern  shore  to  the  western,  at  a 
point  from  one-half  to  three-quarters  of  a  mile  frirther 
down  the  river  than  the  place  of  collision ;  because  all 
the  testimony  is  that  her  course  was  up  the  river,  di- 
agonally across,  and  the  diagrams  render  it  certain  that 
the  steamer  could  not  have  been  on  the  western  shore 
rounded  to  up  the  river,  when  the  pilot  observed  the 
sloop  luflSng  one-third  of  a  mile  offi 

The  pilot  of  the  Washington  supposed  the  steamer 
had  time,  after  she  began  crossing,  to  get  to  the  west- 
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wmrd  of  the  slcx^,  ^^  ^^^  ^P)  before  reaching  the 
place  of  collision.  He  was,  howeyer^  half  a  mile  be^ 
low ;  and  after  he  fdl  into  her  wake,  he  pforsaed  her 
course,  and  jndged  it  wonld  bring  him  oyer  at  aboiU 
Blue  Point)  wfaidi  is  proyed  to  be  as  far  north  of  the 
place  of  collision  as  Sands'  Dock  is  south  of  it 

I  am  satisfied,  that  giying  due  weight  fo  all  the  eyi- 
dence,  it  is  {»royed  that  the  collision  occurred  whikt 
the  steamer  was  going  towards  the  west  shor^  and  be- 
fore she  had  passed  the  sloop  and  got  to  the  west  of 
her.  This  necessarily  places  the  steamer  in  a  culpable 
positbn,  attempting  to  cross  the  track  of  a  saiUng  yea- 
eel  and  run  under  her  bows,  when  she  was  entitled  by 
law  to  hold  her  course,  and  it  was  the  business  of  ibe 
steamer  to  leaye  it  free  to  her. 

The  actual  collision,  as  described  by  eye  witnesses, 
and  as'far  as  it  can  be  judged  from  concomitant  cireum- 
atanoes,  was  net  produced  by  any  miaconduct  or  want 
of  care  on  the  part  of  the  sloop. 

The  answer  diarges  it  to  haye  been  produced  by  the 
sudden  change  of  the  direction  of  the  sloop  from  east- 
ward down  the  riyer  to  westward  towards  and  directly 
upon  the  steamboat 

The  pilot  of  the  steamei:  is  the  only  witness  called  to 
auppwt  the  answer  to  this  point  He  describes  two 
moyements  of  the  sloop  into  the  wind,  (or  luffing,) 
which  brought  her  upon  the  steamen  He  says  he  first 
saw  hw  s  mile  or  more  idiead,  and  laid  his  course  to 
dear  her;  and  if  she  had  continued  the  course  she  was 
then  xmrsuing,  there  would  hare  been  left  him  one-third 
the  breadth  of  the  riyer  west  free.  The  sloop  was 
oondttg  strai^t  down  the  riyer,  and  when  one^thurd  of 
a  mile  firom  him,  she  dmnged  her  directKM^  lu&d,  and 
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bore  more  for  the  steamer.  He  might  have  gone  dear, 
iiotwithfltandmg,  had  she  adhered  to  the  new  eooTBe; 
but  fearing  she  would  not  leave  him  room,  he  slackened 
theq>eed  of  the  steamer,  and  hailed  her  to  keep  away; 
then  stopped  the  boat,  and  repeated  tiie  hail ;  the  man 
at  the  tiller  immediately  dioved  down  the  helm,  which 
luffed  the  sloop  directly  into  the  wind ;  at  the  instant 
that  movement  was  made,  he  rang  the  bell  to  back  the 
steamer,  and  the  sloop  came,  head  on,  hard  into  the 
steamer. 

This  statement  was  not  materially  varied  on  cross- 
examination.  He  was  still  more  emphatic  that  the 
sloop  luffed  twice,  and  added  that  he  backed  his  boat 
twice,  once  at  the  instant  of  collision  and  again  to  keep 
dear  of  the  sloop  after  the  collision. 

The  pilot  is  confirmed  as  to  the  working  of  tiie  ma- 
chinery by  the  engineer  of  the  boat;  and  the  declara- 
tions  of  the  two  men  on  the  deck  of  the  sloop^made  cm 
board  the  steamer  that  night  and  inmiediately  after 
the  sloop  sunk,  are  proved,  in  which  they  represented 
that  the  sloop  had  luffed  once,  and  the  man  at  the  helm 
said  he  had  orders  from  the  forward  man  to  luff  again, 
and  at  the  same  time  to  bear  away. 

I  do  not  regard  these  declarations  of  much  moment 
if  entirely  credited ;  but  the  hasty  assertions  of  men 
under  such  circumstances,  in  the  concision  and  fright 
of  the  moment,  and  in  answer  to  the  kind  of  questicm- 
ing  which  most  likely  would  take  place,  would  weigh 
very  dightly  against  their  deliberate  statanents,  when 
collected  in  mind  and  not  appearing  to  testify  under 
any  bias  or  prejudice,  and  not  discredited  iu  character. 

The  intrinsic  evidence^  it  appears  to  me,  is  very 
eogettt  against  the  representations  of  t^  pilot 
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The  rehtiye  and  aotoal  speed  of  the  two  Teasdi  is 
giyen  ts  matter  c^  coi^ectiire,  and  no  dep^idence  can 
be  placed  on  eithw  for  aoouracj. 

The  witaeoMS  of  the  libellant  ewtimate  the  q>eed  of 
the  steamer  at  ten  to  twelve  knots;  the  engineer  snp- 
poses  she  was  not  going  over  six  or  seven,  and  the 
pilot  jndges  the  speed  of  the  doop  mnoh  greater  than 
anj  person  on  board  her,  (x  sailing  in  her  company. 

AsBoming,  however,  a  reasonable  medinm,  and  that 
the  nnited  speed  with  whidi  the  two  vessels  were  sp- 
proaching  each  other  was  ten  miles  the  honr,  thej 
wonld  strike  in  two  minntes  fix>m  the  time  the  pilot 
saw  the  doop  InfE  The  engineer  estimates  that  as  the 
time  oocnpied  in  giving  two  signal  bdls. 

No  evidence  is  given  that  a  sloop  deeply  laden,  and 
searcely  more  than  floating  with  the  current,  oonld  be 
bronght,  intwo  minutes,  by  any  action  of  her  helm,  fixm 
a  direction  heading  down  the  river  and  bearing  east- 
wardly,  to  one  westward  and  at  right  angles  with  a 
steamer  running  up  the  river.  The  inherent  probabili- 
ties are  f<»xnbly  against  such  supposition. 

But  that  statement  does  not  present  the  full  force  of 
the  presumption  against thestatem^it  of  the  pilot;  fw 
he  testifies,  that  after  his  boat  was  stopped,  the  helm 
of  the  doop  was  shoved  down,  which  luffed  her,  in  his 
words,  ^^  direcUff  ratmd^^^  and  brought  her  into  him 
neariy  head  on. 

The  doop  must  have  been,  at  that  moment,  stand- 
ing down  the  river  in  a  direction  opposite  to  his,  and 
dose  beside  him,  to  enable  him  to  see  so  minute  a 
aancouvre  in  a  dark  night,  and  it  would  require  great 
weight  c^  evidence  to  convince  the  mind  diat  she 
could  have  been  brought  instantaneously  round  under 
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the  drcmnstances,  on  her  hed  as  it  were,  so  as  to  be 
driven  into  the  steamer. 

The  men  on  board  the  sloc^  state,  that  when  the 
steamer  was  observed  stretching  over  fix>m  the  east 
flhore,  and  making  for  the  sloop,  she  was  Inffed  some  to 
give  way  for  the  steamer  to  pass  under  her  stem,  and  was 
then  steadied,  and  was  holding  her  course  down  the 
river  as  the  steamer  crossed  her  bows  and  struck  the 
bowsinrit 

The  pilot  of  the  Eliza  Wright,  and  captain  and  pilot 
of  the  Van  Buren,  both  near  the  Hamlet,  confirm 
this  testimony.  They  all  testify  that  the  steamer  was 
crossmg  the  river  west,  and  west  northwest ;  she  ran 
down  to  the  Eliza  Wright,  and  a  light  being  shown 
from  that  vessel,  she  dieered  more  west,  and  attempted 
to  run  under  the  bows  of  the  Hamlet,  about  half  way 
betweai  the  Eliza  Wright  and  the  shore,  and  struck  her 
bowqyrit  This  was  within  two  minutes  after  passmg 
the  Eliza  Wright. 

The  Yan  Buren  was  a  few  rods  in  rear  of  tiie  Ham- 
let, running  in  her  wake,  and  the  captain  and  pilot 
give  the  same  statement  of  the  course  of  the  steamer, 
and  say  the  Hamlet  was  steering  directly  down  the  river 
when  the  collision  occurred. 
*  The  captain  of  the  Excelsior,  the  first  doop  passed  by 
the  steamer  after  her  direction  distinctly  made  to  the 
^  west,  says  she  ran  close  to  him,  so  near  that  he  thought  she 
was  coming  into  him,  and  that  he  kept  his  eye  on  her  till 
the  cdllision,  apprehending,  from  her  course  west  and 
northwest  amongst  sloops  in  that  part  of  the  river,  she 
would  run  foul  of  some  one.  He  also  testifies  that  she 
was  bearing  west  at  quick  q>eed  when  he  heard  the 
cnah. 
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The  claimant  contencb  that  the  manner  die  bow- 
sprit of  ihe  sloop  perforated  the  steamer  demon* 
strates  that  ihe  blow  was  giyen  by  the  sloop,  and  at 
almost  right  angles,  and  ontweighs  the  opinions  and  con- 
clnaionsof  all  the  witnesses  as  to  the  courseof  the  steamer 
being  across  the  river,  and  confinns  thestat^oient  of  her 
pilot  that  it  was,  on  the  contrary,  up  the  river. 

I  do  not  perceive  how  that  consequence  foDowa. 
The  blow  would  be  nearly  perpendicular  to  the  steamer 
on  the  hypothesis  of  their  witness,  as  die  was  crosBing 
the  track  of  the  Hamlet  nearly  at  right  angles,  and 
must  necessarily  have  the  same  effect  in  that  position 
of  the  vessels  as  if  reversed,  and  the  steamer  was  head- 
ing up  the  river  Slid  the  sloop  across  it.  }i(xe  force 
would  probably  be  given  the  blow  if  the  sloop  hrid 
her  way  upon  the  wind  and  current  than  if  driven 
against  the  steamer  after  being  luffed  round. 

Either  mode  of  contact  would  account  for  the  effect 
produced,  and  it  cannot  accordingly  be  assigned  aa 
exdusively  necessary  to  either. 

Nor  is  the  question  of  the  responsibility  of  the 
steamer  affected  by  the  fact  that  she  received  t^e  blow, 
and  was  not  directly  the  impinging  body. 

She  wrongfully  placed  herself  under  the  bows  of  the 
sloop  in  her  track,  and  when  the  sloop  could  by  no 
manoeuvre  avoid  a  collision ;  and  she  is  in  law  answerable 
for  the  consequences  the  same  as  if  her  motion  had 
been  immediately  upon  the  sloop. 

Negligently  or  unskilfully  interposmg  one  vessel  in 
the  path  of  another,  which  Uie  latter  is  entitled  to  hold, 
and  undw  oiroumstanoes  preventing  her  extricating 
herseli^  renders  the  oolUfflon  an4  the  injury  consequ^t 
upon  it  the  wrongful  act  of  the  vessel  so  interposed. 
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It  was  the  business  of  the  latter  to  get  out  of  the  way 
oftiie&rmer.  (2Dod8.S3;  Story  an  Bailments,  %  ^11  \ 
Abbott,  Perhma'  ed.  307.) 

The  doop,  in  this  instance,  was  sunk  by  the  collision, 
and  went  down  almost  instantaneously.  I  think  the 
proo&  &8ten  the  blame  on  the  steamer,  and  ^  must 
accordingly  be  held  responsible  for  the  entire  loss  sus- 
tained by  the  libellant 

The  special  fiaict  ought  not  to  be  overlooked,  that  the 
steamer  was  running  in  a  dark  night,  at  her  ordinary 
speed,  amidst  a  thicket  of  vessels,  widiout  its  being 
shown  that  any  person  on  board  her  was  on  the  look- 
out except  the  pilot  at  the  wheel,  or  that  any  other 
person  was  at  the  time  on  deak.  This  was  a  most  cul- 
pable want  of  precaution  in  her  navigation. 

The  decree  must  be  entered  condemning  the  steam- 
boat in  the  damages  inflicted  by  the  collision,  and  it 
will  be  referred  to  a  commissioner  to  ascertain  and 
ccmipute  the  amount 
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In  an  aettoo  in  rmm  tot  a  eolli«ioD,  tba  aatwar  ol  the  owacitt  of  the  ooUiding 
Tend  admittiog  fiMti  to  th«ir  prejudice  will  prerail  in  faror  of  the  libellants 
afaiMt  the  teithnony  of  the  pilot  of  the  rmtti  to  the  eontrary. 

Th«e  it  BO  potttiTe  proTinon  of  law  eompdling  a  fteamboal  raiuiing  en  ialaod 
waten  in  the  night  time,  to  earry  two  tignal  lightly  one  in  her  bowa  and  the 
other  fospended  aboTe  the  deek  at  her  stem. 

the  praetiee  itan  ntoal  and  nseAil  one,  and  the  omiMon  to  let  tnem  will  be  evi- 
dence of  calpable  negligence  in  the  complaining  TCfliel ;  bnt  if  the  |»lot  of  the 
eoQiding  Tewel  diMorert  her  bowa  and  heading,  the  abeence  of  a  head  light 
i^on  her  it  no  dense  for  the  coUiMon. 

The  role  that  two  rteam  Tcnels  going  in  oppoaite  direetioM^  and  meeting  in  th« 
night  time,  ihall  each  port  her  helm,  and  both  pan  to  the  larboard,  ia  not  of 
'abeolate  obligatioo.  « 

When  one  iteamboat  ii  aicending  a  riTcr  at  her  larboard  dde,  within  dxty  or 
•erenty  feet  of  the  ihore,  and  another  it  descending  on  her  starboard  so  far 
off  as  to  leaye  ample  room  fSor  her  safe  passage,  the  two  are  not  so  meetittg^ 
within  the  sense  of  the  role,  as  to  justify  the  descending  boat  attempting  to 
ran  in  shore  of  the  other,  or  to  require  Uie  latter  to  port  her  hefan  and  atesr 
to  the  starboard. 

A  propeller,  heaTily  laden,  gdng  np  the  Hudson  Birer  in  the  night,  against  an 
ebb  tide,  is  justified  by  the  usages  of  the  riTcr  nayigation,  and  upon  genenu 
principles  of  marine  law,  to  hug  the  western  bank  at  or  near  Duaderbairaek 
Points  for  the  adTantage  of  an  eddy  or  slacker  tide  supposed  to  be  found 
there,  and  other  boats  passing  in  the  opposite  direction  are  to  be  presumed 
cognizant  of  such  usage  and  opinions,  and  are  bound  to  take  precautions  ae- 
cordingly. 

The  question  of  culpable  negligence  is  not  determinable  absolutely  by  any  rule 
of  naTigation.  These  rules  are  not  inflexible,  and  a  Tcssel  which  adberse  to 
them  in  form  may  still  be,  at  the  same  time,  guilty  of  a  tortious  injury  to 
another  which  fiidls  to  obserre  them. 

The  passenger  steamboat  Santa  Clans,  going  down 
the  Hudson  River,  and  the  iron  steam  propeller  Ocean, 
proceeding  np  the  river,  deeply  loaded  with  coal,  came 
in  collision  about  twelve  o^doc^  on  the  night  of  the  5th 
of  June,  1846,  a  quarter  of  a  mile  above  Dunderbarrack 
Point,  at  the  foot  of  the  Horse  Bace. 
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The  larboard  guard  of  the  Santa  Clans  was  broken 
up,  the  outer  timber  wrenched  oflf  and  driven  nearly 
through  the  propeller,  breaking  a  hole  in  her  starboard 
bow,  and  was  found  passed  athwart  her  seventeen  feet 
under  her  upper  deck.  The  Santa  Claus  received  great 
damage  in  her  guard  timbers,  wheel  paddles  and  arms. 

The  owners  of  the  propeller  attached  the  steamer, 
daiming  compensation  for  the  injuries  caused  by  the 
negligence  or  want  of  skill  of  the  persons  managing  her. 

The  case  set  up  by  the  respective  parties  by  the  libel 
and  answer  is  this : 

The  libel  alleges  that  the  propeller  is  owned  in  Phila- 
delphia, is  of  190  tons  burthen,  and  sailed  from  that 
port  for  Albany  and  Troy,  on  the  4th  of  June ;  that  on 
the  night  of  the  6th  she  was  violently  and  carelessly 
run  into  by  the  Santa  Claus,  about  forty-two  miles  above 
New-York,  a  few  rods  above  Dunderbarrack  Point,  the 
propeller  then  having  two  signal  lights  burning,  one  at 
the  stem  and  the  other  at  the  main  gaff;  that  the  blow 
made  a  breach  in  her  starboard  bow,  six  feet  in  length 
by  three  feet  in  width. 

That  the  tide  was  ebb  and  strong  and  wind  ahead,  and 
the  propeller  was  not  making  headway  exceedmg  four 
miles  the  hour ;  that  to  avoid  the  strength  of  wind  and 
tide  the  propeller  was  kept  close  to  the  west  side  of  the 
river,  not  more  than  three  or  four  rods  from  the  shore, 
after  leaving  Caldwell's  landing. 

That  on  doubling  Dunderbarrack  Point,  the  Santa 
Claus  was  discovered  coming  down  the  river  one-third 
across  from  the  eastern  shore,  and  apparently  heading 
directly  down  the  reach,  on  a  line  &r  eastward  of  the 
propeller  and  her  course.  That  the  propeller  continued 
close  to  the  west  shore,  till  observing  the  Santa  Claus 
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had  suddenly  changed  her  course  and  was  a;^)arentl7 
heading  directly  for  the  propeller,  when  her  helm  was 
put  hard  a  port,  and  her  engine  was  stopped  and  backed, 
80  that  her  headway  became  entirely  deadened,  and 
her  engine  kept  rapidly  backing  when  the  Santa  Claus 
ran  upon  her  at  high  speed,  striking  her  on  her  star- 
board bow  with  the  larboard  bow  of  the  Santa  Claus, 
causing  the  injuries  before  specified. 

That  the  propeller  was  at  the  time  on  a  proper,  safe 
and  usual  course  in  navigating  that  portion  of  the  river, 
and  did  every  thing  promptly  which  ought  to  have 
been  done  to  avoid  the  collision,  and  that  it  was  out  of 
her  power  to  do  so ;  but  the  Santa  Claus,  with  ease  and 
safety,  could  have  avoided  the  collision  if  those  navi- 
gating her  had  not  unskilfully  and  negligently  steered 
across  and  upon  the  bows  of  the  propeller ;  and  that 
the  damage  was  occasioned  by  the  fault  and  misman- 
agement of  the  Santa  Claus,  and  not  that  of  the  pro- 
peller. 

The  answer  denies  generally  the  statement  of  par- 
ticulars made  by  the  libellants,  and  avers  that  the  facts 
were — ^That  at  about  midnight  of  the  6th  of  June,  the 
Santa  Claus  was  running  down  the  river  on  the  usual 
and  proper  track  and  course,  with  an  ordinary  head  of 
steam,  and  at  the  rate  of  from  twelve  to  fifteen  miles 
the  hour,  and  at  a  quarter  of  a  mile  above  the  turn  of 
the  Dunderbarrack,  her  pilot  discovered  the  propeller 
below,  half  a  mile  to  the  southward  and  eastward,  and 
three  or  four  hundred  yards  from  the  western  shore, 
having  one  light  elevated  above  her  decks,  two  masts, 
and  her  sails  down,  and  he  supposed  her  a  vessel  at 
anchor,  her  head  being  up  the  river. 

That  the  pilot  and  crew  of  the  Santa  Claus  did  aU 
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in  their  power,  and  exercised  proper  and  doe.  vigilanoe 
and  skill  to  avoid  the  collision,  and  that  it  was  caused 
bj  the  wilful  ignorance,  carelessness  and  negligence 
of  the  master,  pilot  and  crew  of  the  propeller. 

That  it  is  nsual  and  customary,  and  the  law  of  the 
river  for  steamboats  going  up  in  turning  Dunderbarrack 
Point,  to  keep  wdl  to  ihe  eastward,  so  as  to  leave  room 
for  boats  coming  down  to  make  that  turn  in  safely ; 
that  the  pilot  of  the  propeller  fiEdled  so  to  do,  but 
headed  to  the  northward  and  westward  in  violation  of 
his  du^,  &c.,  &c. 

That  steamboats  meeting  on  the  river  are  each  bound 
to  port  their  helm  and  turn  to  starboard  or  the  right, 
so  as  to  pass  with  safety  to  the  larboard  of  each  other, 
but  tiie  pilot  of  the  propeller  ignorantly  and  carelessly 
neglected  so  to  navigate  his  vessel ;  but  on  the  contrary, 
starboarded  his  helm  and  steered  to  the  larboard 

That  the  propeller  was  bound  by  law  and  the 
usage  and  custom  of  the  river  to  carry  and  show  two 
sufficient  lights,  one  at  her  stem  and  the  other  raised 
above  her  stem,  but  that  she  had  at  the  time  no  light 
at  her  stem ;  and  that  at  the  time  of  the  collision  she 
was  widely  out  of  her  proper  track  and  place. 

The  answer  also  charges  the  ignorance  and  incompe- 
tency of  the  pilot  and  crew  of  the  propeller. 

The  points  contested  upon  the  hearing,  and  to  which 
numerous  witnesses  were  examined,  turned  chiefly  on 
the  inquiry  whether  the  propeller  was  guilty  of  culpa- 
ble negligence  on  the  occasion  which  caused  the  colli- 
sion complained  of  Those  charged  against  her  related 
to  her  position  in  the  river  and  her  proximity  to  the 
western  shore,  and  particularly  to  her  omission  to  dis- 
]day  a  stem  and  stem  light;  and  that  running  witili 
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only  a  light  hoisted  abore  her  stem  cUbnUed  the  Santa 
CSans  determining  how  i^e  was  heading,  and  from 
taking  proper  messores  to  avoid  har. 

Much  time  was  consomed  in  taking  proo&  on  that 
branch  of  the  defence.  It  was  overlooked  on  both 
sides,  until  the  evidence  had  closed  and  the  argument 
was  opened,  that  it  was  stated  in  the  answer  ^^  that  the 
pilot  (of  the  Santa  Clans)  discovered  a  vessd  with  two 
masts  and  her  saik  down,  dii^ant  about  half  a  mile  to 
the  southward  and  eastward,  and  about  three  or  four 
hundred  yards  from  the  western  shore ;  he  supposed  it 
to  be  a  schooner  at  anchor,  her  head  being  up  the 
river."  This  dispenses  with  the  necessi^  of  setting 
forth  in  detail  the  evidence  given  to  this  point  by  both 
partiea 

It  was  regarded  a  cardinal  £bu^  touching  the  condi- 
tion and  navigation  of  the  propeller,  to  ascertain 
whether  she  was  so  fitted  and  conducted  as  to  render 
it  uncertain  to  the  approaching  vessel  how  she  was 
heading,  and  the  explicit  declaration  of  the  claimants 
in  their  answer  that  the  pilot  knew  her  head  was  up 
the  river  being  considered  by  the  Court  conclusive 
against  them  on  that  point,  the  evidence  at  large  is 
omitted. 

The  other  fitcts  in  the  case  will  sufficiently  appear  in 
the  opinion  of  the  Court 

E.  O.  Benedict^  for  libellant& 

Oeo.  F.  Sdhufeldt^  for  daimanta 

Betts,  J. — ^The  libel  and  answer  stand  in  flat  contra- 
diction in  respect  to  the  course  and  positions  of  the 
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two  yessels  immediately  preceding  the  collision.  The 
statements  in  these  pleadings  do  no  more  than  form 
issues  between  the  parties  upon  all  the  material  &ct8 
connected  with  the  transaction^  except  in  one  particular, 
in  which  the  answer  makes  an  allegation  affording  evi- 
dence in  behalf  of  the  libellants,  which,  in  my  judgment, 
disposes  of  that  branch  of  the  controversy. 

The  proof  is  pretty  satisfactory  that  the  propeller 
had  but  one  light  burning  at  the  time  she  was  first  seen 
firom  the  Santa  Glaua  The  one  placed  at  her  bow,  as 
the  night  came  on,  had  burned  out,  or  was  extinguished 
without  the  knowledge  of  her  crew,  when  the  two  ves- 
sels came  in  sight  of  each  other. 

The  testimony  of  masters  and  pilots  ei^perienced  in 
the  navigation  of  the  river  prove  clearly  that  placing 
one  light  above  the  stem  of  a  steamer,  and  another  in 
her  bows,  is  of  essential  aid  to  vessds  meeting  her  in 
determining  her  true  position  and  course.  The  law 
requires  at  least  one  light  to  be  plainly  exposed,  (Aet 
July  7, 1838,  §  10,)  and  the  practice  of  exhibiting  two 
in  the  above  arrangement  has  become  so  general  as 
to  autiiorize  the  presumption  that  navigators  will  be 
governed  by  the  expectation  that  all  steamers  in  mo- 
tion in  the  night  time  conform  to  it 

The  necessity  or  value  of  this  trim  consists  in  its 
famishing  a  sure  means  to  vessels  nearing  her  to  de- 
termine the  direction  of  her  head.  This  the  eicperts 
almost  unanimously  testified  could  not  be  ascertained 
by  the  stem  light  without  the  aid  of  a  head  Ught  The 
omission  of  that  signal,  without  other  equivalent  warn- 
ing, would,  in  my  opinion,  show  the  propeller  guilty 
of  negligence  or  misconduct,  and  would  excuse  the 
Santa  Glaus  in  not  ^nploying  higher  care  and  precau- 
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tion  for  ayoiding  her.  {BuUoekr.  Stecmboat  Lamar^ 
8  Law  Rep.  276.) 

That  ground  of  defence  is  taken  from  the  claimants 
by  their  answer,  and  they  must  be  held  to  have  known 
the  position  and  direction  of  the  propeller,  as  well  from 
seeing  her  stem  light  and  the  direction  of  her  head  or 
bows,  as  if  a  light  had  been  at  her  stem  also.  Steamers 
are  not  required  by  positive  law,  nor  any  authenticated 
custom  of  the  maritime  law,  to  carry  and  exhibit  a  light 
both  on  the  stem  and  stem  when  mmung  in  the  night 
time.  It  has  become  a  common  and  commendable 
practice  to  do  so,  particularly  in  the  navigation  of  inland 
waters,  as  an  increased  measure  of  precaution.  It  would 
undoubtedly,  in  this  instance,  have  afforded  the  Santa 
Claus  a  betta*  means,  in  connection  with  the  stem  light, 
to  determine  the  bearing  of  the  propeller  tiian  she  could 
derive  from  the  exhibition  of  a  stem  light  alone,  and 
that,  in  a  nautical  point  of  view,  is  all  the  importance  of 
having  two  lights.  The  act  of  Congress  (July  7,  1838, 
§  10,)  compels  steam  vessels  to  carry  one  or  more  sig- 
nal lights  at  night  No  edict  of  any  maritime  code  is 
shown  requiring  more  than  one  to  be  exhibited.  And 
it  is  of  no  consequence  whether  any  light  is  shown,  if 
the  approaching  vessel  has  plain  notice  without  it,  of 
every  thing  its  exhibition  could  communicate.  Here 
the  pilot  of  the  Santa  Claus  saw  the  bow  of  the  pro- 
peller. That  supplied  him  a  range  line  to  her  stem, 
and  thus  apprised  him  whether  she  was  at  anchor  swing- 
ing on  the  tide,  or  moving  towards  him  on  a  direct  or 
oblique  line. 

The  only  essential  fact,  then,  to  be  determined  is, 
whether  the  propeller  was  in  a  wrong  position,  or  waa 
unskilfully  or  carelessly  navigated  in  reference  to  the 
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ocHune  and  passion  of  the  Santa  Clan.  J£^  however, 
the  claimants  became  in  that  manner  appriied  of  the 
heading  of  the  propeller,  the  bkme  oi  the  ooUiaion 
would  be  cast  npcrn  them,  leaving  no  groondof  excuse 
because  notice  was  not  given  of  her  direction  by  a  sig* 
nal  light  at  her  head*  The  maritime  law  settles  no 
determinate  course  or  direction  vessds  are  bound  to 
take  when  approaching  each  other.  The  earigencies 
of  the  particular  case  must  govern.  There  are  general 
rules  of  navigation  whidi  fumi^  guides  (m  ordinary 
occasions^  but  they  do  not  necessarily  escuse  or  charge 
&ult  or  liability  in  all  cases  of  cdlision. 

One  of  those  usages  and  rules  is,  that  steamboats 
running  in  opposite  directions  shall,  when  meeting  on 
coincident  ot  approximating  lines,  port  their  helms  or 
bear  off  to  starboard,  and  thus  give  each  other  a  berth 
to  larboard  The  usages  in  the  United  States  and  the 
Trinity  Rules  in  England  recognise  this  mode  of  navi- 
gation as  the  proper  one  to  be  pursued,  and  a  deviation 
fixMn  it  will  raise  a  presumption  of  want  of  skill  and 
good  conduct  in  the  vessel  committing  sudi  deviation^ 
But  none  of  those  rules  are  absolutely  inflexihle.  They 
give  way  and  accommodate  themselves  to  emergenciee 
as  they  arise.  They  are  employed  as  standards  by 
which  Courts  ci  Admiralty  regulate,  in  a  general  sense, 
their  appreciation  oi  the  care,  skill  or  fidelity  with 
which  the  respective  vessds  have  performed  their  du- 
ties in  case  of  a  collision.  (Westminrier  Beview^  Ko. 
42,  &pt  1844;  3  Kmi,  230;  The  Sope,  1  W.  Bob. 
167;  TheFnend,!  W.Bcb.  478;  AlhoU,  308,)  And 
this  State  has,  by  statute,  established  a  like  provision. 
(li2.iK682,  §1.) 

It  is  not  definitely  settled  what  the  bearing  of  ap- 
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ptoadung  vessels  must  be  towards  each  oth^  to  con- 
ititnte  a  meeHtm^  within  the  legal  import  of  the  term. 
It  probably  wcmld  be  understood  to  signify,  that  when 
the  advance  of  the  vessels  in  a  common  direction  which 
must  apparently,  if  continued,  bring  them  into  collision, 
each  must  then  change  her  course  by  bearing  off  to 
tiiie  right,  or  Aow  adequate  reasons  excusing  that 
movement. 

The  purpose  and  spirit  of  these  laws  of  navigation 
aim  at  the  safety  of  the  vessels.  The  method  designated 
is  wholly  secondary,  and  every  rule  is  satisfied  when 
the  vessels  go  clear,  although  they  pass  each  other  on 
the  starboard  side  and  in  near  contiguity.  (^The  Friend^ 
1  W.  Bob.  478.)  It  is  eminently  proper  that  a  strict 
observance  of  any  of  these  regulations  should  be 
avoided  when  there  is  a  plain  risk  in  adhering  to  them, 
and  it  is  entirely  in  the  power  of  either  vessel  to  escape 
a  collision  by  departing  from  the  methods  prescribed 
by  the  rules. 

But  I  should  think  this  a  case  in  which  the  customary 
mode  of  porting  the  helm  was  properly  adopted  by 
tiie  Santa  Glaus,  provided  the  evidence  showed  that 
the  two  boats  were  meeting  in  the  sense  of  the  rule, 
when  she  bore  off  to  the  right 

In  the  agitation  and  confusion  necessarily  attendant 
upon  a  collision  in  the  night  time,  it  must  always  be 
difficult  to  determine,  with  reasonable  certainty,  how 
either  vessel  was  conducting  at  the  moment,  or  what 
would  have  been  the  best  measure  either  or  both  could 
have  pursued  in  the  exigency  to  avoid  or  lessen  the 
danger. 

In  the  present  case,  when  the  danger  of  collision 
was  discovered  to  be  imminent,  the  two  vessds  were 
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crowded  towards  the  west  shore,  the  persons  on 
board  of  each  believing  ihe  other  vessel  was  fbrthest 
ofit  in  the  river,  and  pressing  on  them  from  thut 
direction. 

It  is  testified  by  the  pilot  of  the  Santa  Clans  and 
several  hands  on  board  her,  that  they  observed  the  pro- 
peller down  the  river,  east  of  their  conrse,  and  head- 
ing westwardlj  towards  th^n,  and  they  ported  thek 
wheel  once,  and  quickly  repeated  the  movement,  press- 
ing it  down  nntil  their  boat  was  brought  within  fiffy 
feet  of  the  west  shore,  where  the  propeller  drove  into 
her,  bows  on,  just  abreast  her  wheel  guards,  and  fiffy 
feet  aft  her  stem.  It  is  incredible  that  those  witnessiBB 
could  have  been  aware  of  the  nearness  of  their  vessel 
to  the  west  shore  when  they  made  that  movement,  for 
it  involved  Tier  inevitable  destruction  had  she  not  been 
intercepted  by  tiie  propeller.  She  was  arrested  in  foil 
speed  at  fifty  feet  from  the  shore.  Nothing  in  her 
power  to  do  could  have  saved  her  at  that  point  from 
going  head  on  upon  the  rocks. 

The  pilot,  engineer  and  firemen  of  the  propeller  tes- 
tify that  the  Santa  Claus,  immediately  before  the  col- 
lision, varied  her  course  from  one  straight  down  the 
river  and  well  east  of  them,  to  the  starboard,  and 
directly  towards  them,  and  came  down  upon  than 
whilst  they  were  endeavoring  to  escape  her,  just 
passing  her  stem  across  the  propeller,  and  striking 
her  starboard  bow  with  the  larboard  guards  ci  the 
Santa  Clans,  and  with  such  force  as  to  break  off  tke 
fitdng  of  her  guard  and  drive  it  entirely  through  the 
propeller. 

The  disaccord  in  the  opinions  of  the  witnesses  as  to 
particulars  connected  with  the  collision  would  natural^ 


438  CASE8  IN  ADMIRALTY. 

arise  from  the  perturbation  of  the  moment,  and  the 
different  positions  from  which  objects  were  viewed  by 
them,  and  the  Comi;  might  be  compelled,  if  the  testi- 
mony was  confined  to  the  &cts  observed  when  the  ves- 
sels ware  in  the  act  of  striking,  to  regard  the  &nlt  as 
inscrutable,  or  equally  imputable  to  both  parties.  But 
it  seems  very  plain  to  my  mind,  from  all  the  circum- 
stances in  proof,  that  the  pilot  of  the  Santa  Glaus  mis- 
took the  position  of  the  propeller,  from  the  time  he 
first  observed  her,  and  that  her  position  and  course  was 
always  westward  of  his  position  and  course,  and  not  to  the 
eastward,  as  he  supposed,  and  under  that  misapprehen- 
sion he  made  tiie  desperate  attempt  to  crowd  his  ves- 
wA  between  the  propeller  and  the  shore,  thinking,  no 
doubt,  he  was  several  hundred  jrards  east  of  it 

The  testimony  of  Babcock,  May  and  Bradley,  on 
board  the  propdler,  is  positive  that  she  was  running 
dose  to  tiie  west  shore,  within  a  distance  of  four  or 
five  roda  The  pilot  states  that  he  hugged  tiie  rocks  as 
near  as  was  safe.  This  evidence  is  corroborated  by 
Peter  Van  Elton,  who  observed  the  progress  of  the 
boat  from  his  vessel,  (anchored  near  Caldwell's ;)  he 
says,  *^  she  sheered  in  near  Caldwell's,  dose  to  the  shore, 
and  k^  close  round  the  point,  going  round  it  a  short 
distance  from  it 

Altiiough  M<H*ey,  pilot  of  the  Santa  Clans,  Conklin 
and  Turner,  who  were  in  the  wheel-house  with  him,and 
Hnbbard,  a  de<^  hand,  all  testify  that  the  propell^, 
when  seen  by  tiiem,  was  three  ot  four  hundred  yards 
eastward  of  the  point,  (or  cme-third  of  the  width  of 
the  river,)  and  east  of  tiie  Santa  Clans,  so  ftir  as  to 
leave  ample  room  for  the  latter  to  pass  to  the  west, 
yet  this  is  only  matter  of  opinion  and  estimate;  th^ 
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point  to  DO  fixed  objects  which  enabled  them  to  form 
that  judgment  or  verify  its  jostnesa 

The  answer  is  probably  incorrectly  copied  in  stating 
"  the  Santa  Clans  was  a  quarter  qf  a  mile  above  (he  turn, 
(at  the  point,)  when  she  discovered  the  propeller,  about 
half  a  mile  to  the  southward  and  about  three  or  four  hun- 
dred yards  from  the  western  shore,"  because  the  testi- 
mony of  the  pilot  and  other  witnesses  speaking  to  that 
&ct  all  represent  the  Santa  Claus  as  one-half  or  a  mile 
above  the  point  when  they  discovered  the  propeller  to 
be  in  motion,  and  they  allege  the  collision  actually  took 
place  a  quarter  of  a  mile  above  the  point  This  must 
manifestly  be  what  the  claimants  intended  to  aver  in 
their  answer. 

The  prq)onderance  of  evidence  upon  these  state- 
ments is  dearly  with  the  libellants.  Their  witnesses, 
all  on  the  propeller  but  one,  speak  with  certainty  as  to 
her  position  in  relation  to  the  west  shore,  a  line  of  land 
almost  within  their  reach,  whilst  those  of  the  claimants 
were  out  in  the  river  upon  a  vessel  moving  rapidly, 
and  they  judge  from  the  apparent  bearing  of  a  high 
light,  distant  from  them  half  a  mile  or  a  mile,  and 
looked  at  in  the  night  time  in  thick  weather.  In  these 
circumstances  it  would  be  more  probable  they  would 
mistake  largely  her  distance  from  the  shore  than  that 
her  officers  and  crew  could. 

The  facts  proved  on  both  sides,  moreover,  support  the 
superior  accuracy  of  the  libellants'  witnesses  on  this  point 

The  vessels  came  together  eighly  rods  above  the 
point,  and  only  fifty  or  sixty  feet  (between  three  and 
four  rods)  from  the  west  shore.  They  were  running 
at  the  relative  speed  of  four  to  one,  the  Santa  Claus 
going  twelve  to  seventeen  miles  the  hour  and  the  pro* 
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peUer  three  to  four,  and  accordingly  the  former  would 
come  down  the  riyer  a  mile  whilst  the  latter  was  as- 
cending a  quarter  of  a  mile,  and  assuming  that  the  Santa 
Claus  was  at  either  point  of  distance  testified  to  by 
her  pilot  and  crew,  above  the  place  of  collision  when 
she  sheered  oflF  westwardly,  it  would  be  physically  im- 
possible that  the  propeller  could  have  advanced  up  the 
river  three-quarters  of  a  mile,  and  westwardly  three  or 
four  hundred  yards,  during  the  time  the  Santa  Glaus, 
at  her  high  speed,  was  descending  one-half  a  mile  or  a 
mile. 

The  direction  of  the  propeller  westwardly,  observed 
by  the  Santa  Glaus,  could  not  have  been,  tlierefore,  as 
supposed  on  board  the  latter,  a  course  commenced 
whilst  the  former  was  still  below,  and  several  hundred 
yards  east  of  the  point,  but  must  have  been,  as  desoibed 
by  the  pilot  of  the  propeller,  her  direction  on  turning 
the  point  of  rocks  and  hugging  close  to  the  west  shore, 
which,  according  to  the  chart  and  diagrams  of  the  river 
in  proof,  would  necessarily  lead  her  to  steer  and  head 
N.  W.  and  W.  N.  W. 

It  is  palpable  that  the  pilot  of  the  Santa  Glaus  must 
have  miscalculated  the  distance  of  the  propeller  from 
him  and  the  shore,  when  he  made  his  sheer  west,  and 
followed  it  by  a  second  one  to  counteract  her  bearing  in 
that  direction.  His  movements  made  after  he  had 
passed  Yan  Wagenen's  Island  would,  consistently  with 
all  the  testimony,  account  for  his  intercepting  the  pro- 
peller at  the  spot  the  two  vessels  struck. 

The  diagrams  and  the  line  of  courses  described  by  the 
different  experts,  and  concurred  in  by  those  managing 
the  Santa  Glaus,  connected  with  die  testimony  in 
the  cause,  demonstrate,  to  my  judgment,  that  the  error 
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was  wholly  on  the  part  of  the  Santa  Clans,  and  that  if 
she  had  not  sheered  to  the  west,  but  had  held  the 
course  she  had  been  running  to  the  moment  of  porting 
her  helm,  she  would  have  gone  widely  to  the  east  of 
tiie  propeller,  or,  had  only  one  sheer  been  made,  would 
have  cleared  her.  A  slight  angle  of  deviation  to  lar- 
board, conmienced  three  or  four  hundred  yards  off, 
would  certainly  have  brought  the  Santa  Claus  east  of 
the  track  of  the  propeller;  because  she  had  been 
worked  round  at  right  angles  to  the  shore  when 
brought  into  collision,  in  running  less  than  that  dis- 
tance on  her  sheer  to  starboard.  The  effort  to  get 
the  shore  side  under  a  wrong  impression  of  the  true 
distance  and  course  of  the  propeller,  thus  brought  the 
Santa  Claus  almost  perpendicularly  across  the  path  of 
the  latter ;  indeed  a  tangent  further  round,  for  her 
port  guards  struck  the  starboard  bow  of  the  propeller. 

The  true  position  of  the  two  vessels  relative  to  each 
other,  and  their  respective  movements  being  thus  as- 
certained, the  remaining  inquiry  is,  whether  the  pro- 
peller had  wrongfully  placed  herself  in  the  way  of  the 
Santa  Claus,  or,  which  is  the  same  thing,  whether  she 
was  blameable  for  not  going  to  the  eastward  of  the 
latter. 

The  lights  of  the  Santa  Claus  were  distinctly  seen 
when  she  came  round  the  Nose,  by  the  pilot  of  the  pro- 
peller, the  latter  then  being  off  the  point  of  rocks,  pro- 
bably from  one  to  two  miles  distant  from  the  Santa 
Clau&  He  had  before  determined  to  run  close  to  the 
west  shore,  and  accordingly  took  no  precautions  in  re- 
spect to  the  Santa  Claus,  leaving  her  an  abundant 
breadth  of  channel  to  the  east 

Admitting  that  the  two  vessels  were  at  that  time  on 
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the  flame  north  and  scmth  line,  on  the  track  proper  fiur 
the  Santa  Clans  to  pnrgne,  and  which  the  pilot  of  the  . 
jMxqpeller  was  bonnd  to  siqppose  she  wonld  hold,  waahe 
required  to  go  east  of  that  line,  so  as  to  keep  the  Santa 
Clans  on  his  larboard  side,  or  conld  he  jnstifiablj 
course  up  along  shore  west  of  it  ? 

The  usage  or  law  is  by  no  means  peremptory  or  in- 
flexible, that  steamboats  shall  each  stear  to  the  right 
when  approaching  and  meeting  on  the  same  track. 
Like  other  general  rules  this  must  yield  to  the  neoesttr 
ties  and  reason  of  particular  cases,  even  when  the  ves« 
aels  are  brought  into  dangerous  proximity,  and  each 
relies  upon  the  other  that  her  movements  wiQ  conform 
to  that  rule.  (Abhott,  311,  312,  §  4.)  Bee&  or  ahotla, 
or  other  impediments  in  the  way,  eddies,  currents  or 
tides  may  impede  or  prevent  one  vessel  observing  the 
rule  on  her  part,  and  cast  on  the  other  Uie  duly  of 
avoiding  her ;  or  she  may  take  a  course  opposite  to 
that  indicated  by  the  rule  when  there  is  reasonaUe 
ground  to  believe  such  proceeding  necessary  to  her 
safety  or  more  secure  navigation. 

In  the  case  of  The  Fnendsy  Dr.  Lushington  discusses 
the  effect  of  extraordinary  contingencies,  and  holds  that 
they  must  afford  exceptions  to  the  standing  rule,  how* 
ever  positive  its  terms  may  be^  and  in  that  case  admitted 
a  vessel,  though  out  of  the  required  course,  to  recover 
damages  sustained  from  a  collisicm  in  that  situation. 
(2  W.  Bob.  485.)  A  circumstance  adverted  to  as  of 
weight  in  that  case  alsoexistsinthis,  that  the  vessel  was 
deviating  from  the  course  prescribed  by  the  rule  ctf  navir 
gation  with  a  view  to  a  more  fisKVorable  state  of  tida 

The  testimony  of  the  pilot  of  the  {Hropellm-  is  cono* 
borated  %  that  oi  experts  upon  the  river,  that  in  a 
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iliieiig  ebb-tide  Aere  is  a  species  of  eddj  or  poadaon 
flf  tide  dose  in  hy  CydweU's  or  the  x>oiiit,  whidi  aids 
a^eflsel  asoetk^Dg;  and  even  if  this  was  a  imstaken 
opinion,  the  pilot  should  be  presumed  to  have  acted 
under  an  honest  persuasion  that  such  was  the  fact,  and 
to  have  passed  close  up  the  west  shore  to  avail  himself 
of  that  advantage,  his  vessel  being  heavily  loaded  and 
of  feeble  propelling  power. 

This  consideration  would  be  of  weight  to  show  that 
he  was  not  proceeding  negfigently  and  improvidentlj 
in  that  direction,  but  I  think  the  fair  weight  of  evi- 
dence proves  an  advantage  was  to  be  obtained  by  .him 
m  that  mode  of  navigation,  and  it  was  the  duty  of  the 
6anta  Claus  to  have  anticipated  that  slow  vessels  might 
be  found  at  such  state  of  tide  in  that  locality,  and 
shaped  her  course  to  meet  the  contingency. 

This  case  was  a  disastrous  one  to  the  Santa  Claus, 
both  in  injuries  to  the  boat,  and  more  especially  in  the 
destruction  of  the  life  of  a  person  on  board ;  and  firom 
the  nature  of  her  employment,  as  well  as  the  character 
of  her  officers  and  crew,  no  imputation  can  justly  be 
made  of  want  of  skill  for  her  management^  or  of  an 
anxious  derare  to  employ  it,  so  as  to  protect  herself 
and  other  vessels  she  might  encounter. 

But  on  the  evid^ice  I  am  constrained  to  say,  that  on 
the  occasion  in  question  she  was,  through  mistake  and 
want  of  proper  precaution,  put  oflF  the  proper  course, 
80  as  to  bring  her  into  collision  with  the  libellants' 
vessel,  and  cause  an  injury  to  the  latter,  which  the 
ownen  <^  the  £aata  Clans  are  boimd  to  indenmify. 

I  shall  accordingly  decree  that  tiie  Hbellants  recover 
their  damages  occasioned  by  the  collision,  and  that  the 
Santa  Claus  be  condemned  in  the  amount 
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It  must  be  teS&crei  to  a  oommiflBioner,  upon  tiie 
pioofr  in  Court  and  other  pertinent  evidence,  to  in* 
quire  into,  ascertain  and  report  these  damages  to  this 
Court* 


Thb  Stramboat  New-Jbbbet. 

In  Um  yalnation  of  dMBUtgrn  emifed  by  a  eoUiiloB,  th«  owner  of  Uie 

Tevel  IB  eatiUed  to  be  reoompenied  to  the  Amount  of  his  entire  Io&l 
When  the  yalne  of  the  yeiiel  bjnred  If  only  impaired,  the  meesort  of  damages 

will  be  the  nm  required  to  reinstate  her  to  the  oondition  she  was  in  ai  lbs 

time  of  eollision ;  if  the  is  a  total  losi»  her  market  priee  or  Taloe  at  the  tima 

win  be  the  eiiteiion. 
The  oolliding  vessel  eannot  diminish  the  allowanee  of  her  maricet  Talna  by 

proTing  her  actual  worth  to  be  less,  because  of  her  age^  imperfeet  bnfld  or 

the  state  of  her  timbers. 
A  common  carrier  by  water  is  not  liable  for  the  loss  of  cargo  by  collisioB  al 

saa;  but  if  a  commissioner  r^>orts  damages  for  that  canse,  an  exception  will 

not  lie  to  the  report  to  try  the  legality  of  the  decision/  it  being  a  question  on 

the  merits. 
Belief  must  be  had  by  motimi  to  Tacatc  the  repwt  as  not  within  the  aaopa  af 

the  order  of  reference,  or  for  a  rehearing  before  the  Court  on  the  mcritsi 
When  scTcn  exceptions  are  filed  to  a  commissioner's  report,  and  six  are  sua* 

tained  by  the  Court»  costs  will  be  aOowad  therafor,  to  be  deducted  trom  the 

amount  decreed  to  the  UbeUantu 

A  DECREE  having  been  rendered  in  this  cause  that 
the  libellant  recover  against  the  steamboat  New-Jersey 


*  The  aboTC  case  was  remored  by  i^ipcalio  the  Circuit  Court,  irherc  **  tha 
answer  was  amended,  and  a  laige  amount  of  additional  CTidence  was  taken 
which  Taried  the  case  altogether  team  that  presented  below;*  and  in  Oala- 
bar Tann,  1848,  the  dedwrn  of  the  District  Court waareraraed.    {iMMf 

aaR  Z10.) 

Ko  oinnion  at  large  waa  giran  by  the  CSreuit  Court,  and  tha  deddoa  of  the 
Court  below  is  therefore  reportad.— JKijk 
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ihe  damages  sortained  by  the  sloop  Hamlet,  and  the 
oargo  on  board,  it  was  referred  to  a  oommissioner  of 
the  Coort  to  ascertain  and  compute  the  amount  of  such 
damages;  and  haying  heard  the  evidence  submitted 
and  the  arguments  of  counsel,  he  reported  that  he 
found  the  sloop  at  the  time  of  the  collision  was  worth 
three  thousand  dollars,  and  the  cargo  was  worth  five 
hundred  and  twenty-eight  dollars. 

Upon  the  coming  in  of  the  report  exceptions  were 
filed  to  it  bj  the  claimants,  on  the  following  grounds : 

1st  That  the  value  of  the  sloop  reported  by  the 
commissioner  was  above  her  real  worth. 

2d.  That  the  commissioner  had  given  undue  weight 
to  the  opinions  of  witnesses  as  to  such  value,  and  had 
not  determined  it  by  the  fistcts. 

3d,  4th  and  6th.  That  in  appraising  her  value  he 
had  not  made  proper  deductions,  because  of  her  age, 
unsoundness  and  other  defects. 

6th.  The  commissioner  has  allowed  a  greater  amount 
than  it  would  have  cost  to  have  raised  the  sloop,  put 
her  on  the  ways  and  repaired  her.. 

7th.  That  the  commissioner  allowed  the  owner  of  the 
vessel  $628  36  for  the  cargo  on  board,  which  did  not 
belong  to  him ;  that  the  sum,  also,  was  more  than  its 
value;  that  the  amount  of  freight  should  have  been 
deducted  from  the  value  of  the  cargo. 

These  exceptions  were  argued  by 

O.  Van  Santvordj  for  the  claimant& 

ML  Burr  &  R  O.  Benedict,  for  the  libellani 

Bbtts,  J. — ^Twenty  witnesses  were  examined  before 
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the  commimcmer  in  rdation  to  tiie  Tilue  of  the  Ham* 
let,  and  their  testimony  has  been  reported  in  fnll  to 
theOoort 

On  examining  it  carefnlly,  I  am  satisfied  tiie  commis- 
sioner has  not  oyer  estimated  the  value  of  the  yeesd  at 
the  time  of  the  collision.  The  owner  is  entitled  to 
have  tlie  vessel  estimated  at  its  market  value  at  the 
time  of  her  destruction.  His  loss  is  the  price  it  would 
produce  on  sale.  The  claimants  cannot  ov^x^nne  tiiat 
evidence  by  proving  the  vessel  wOTth,  intrinsically,  less 
money,  because  of  her  insufficient  build,  her  old  age,  or 
the  actual  state  of  her  timbera  These  considerations 
are  of  weight  on  an  appraisement  of  a  vessel,  but  they 
affi>rd  no  certain  criterion  of  her  maribet  price.  The 
evidence  of  the  claimants  does  not  show  she  was  ap- 
parently below  the  value  of  craft  of  her  daas  and  age. 

There  is  no  right  of  abandonment  to  the  owner  of  a 
colliding  vessel  because  of  any  injury,  leas  than  a  totel 
loss  by  collision.  The  damages  arimng  flrom  collisions 
.  are  compensated  at  the  amount  of  actual  loss  sustained 
by  the  injured  vessel  (7%6  Amiable  Ntmctfy  3  WhmL 
646.) 

Accordingly,  if  the  injured  vessel  is  left  in  ezistenoe, 
and  in  possession  of  her  owner,  he  must  prove  tliB 
amount  of  his  loss  over  and  above  what  remains  to 
him.  He  is  to  be  indemnified  the  expense  of  replacing 
her  in  the  condition  she  was  when  the  injury  was  re- 
ceived. (^AbboU^  300.)  The  collision,  in  this  case, 
occurred  in  October,  1845. 

TJie  sloop  lay  under  water  at  the  place  until  June, 
1846,  when  she  was  raised,  at  an  expense  of  $600  to 
the  owner,  and  could  have  been  placed  on  the  ways 
ready  for  repairs  for  $25  mora 
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The  cost  of  r^Muring  her  was  then  carefully  esti- 
mated, and  it  is  proved  she  conld  then  have  been  re- 
paired and  placed  in  as  good  a  condition  as  at  the  time 
of  the  collision,  including  new  sails,  for  a  sum  not 
exceeding  $1,350.  To  this  would  be  added  the  ex- 
pense of  raising  her,  and  placing  her  on  the  ways 
ready  for  repairs,  $625,  the  whole  being  $1,875. 

Nothing  was,  however,  done  with  her,  and  she  was 
suffered  to  remain  under  water  until  September,  when 
other  ship-wrights,  who  examined  her,  proved  her  hull 
was  not  worth  repairing;  one  valued  it  at  $260,  and 
two  testified  that  it  would  not  pay  the  cost  of  breaking 
up  for  fire-wood. 

The  first  survey  and  examination  of  the  sloop  was 
careful  and  thorough,  and  affords  more  satis&ctory 
evidence  of  her  true  condition  than  the  opinions  of 
those  who  subsequently  looked  at  her  cursorily  only, 
and  after  she  had  been  three  months  under  water. 

The  libellant  does  not  prove  that  he  tendered  the 
wredc  to  the  steamboat,  or  demanded  the  means  of  re- 
pairing her,  and  accordingly  it  must  be  assumed  that 
his  claim  of  damages  had  relation  to  her  condition  at 
the  time.  The  damages,  then,  which  he  can  rightfully 
recover,  must  be  limited  to  what  would  have  restored 
her  to  tiie  condition  she  was  in  when  injured,  adding  a 
proper  allowance  for  loss  of  her  services  during  tiie  time 
reasonably  required  for  her  reparation. 

No  evidence  was  taken  by  the  commissioner  showing 
how  long  a  time  would  have  been  necessary  to  repair 
her  alter  she  was  raised,  nor  what  would  be  a  &ir  com- 
pensation for  that  loss  of  time.  The  allowaace  for  loss 
of  the  services  of  the  vessel  diould  not  commence  prior 
to  the  efforts  put  on  foot  to  raise  her.    No  proof  is 
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given  showing  that  the  work  could  not  have  been  done 
as  well  in  November  as  May  and  June,  and  the  owner 
ought  not,  therefore,  to  be  allowed  against  the  steam- 
boat any  time  he  voluntarily  lost  in  regaining  his 
vessel 

As  the  testimony  stands,  therefore,  I  am  of  opinion 
that  the  libellant  is  only  entitled  to  recover  $1,875  for 
the  injury  to  the  Hamlet  He  may,  however,  upon  pro- 
per application,  obtain  leave  to  go  again  before  the  com- 
missioner to  establish  more  distinctly  this  class  of  claim& 
I  accordingly  so  &r  allow  the  six  first  exceptions  to 
the  commissioner's  report  as  to  deduct  $925  fix)m  the 
value  of  the  vessel  reported,  and  order  that  the  libel- 
lant recover  therefor  $1,875. 

The  seventh  exception  is  to  the  allowance  of  $528  25 
for  the  cargo  on  board ;  and  the  material  question  un- 
der that  exception  relates  to  the  competency  of  the 
owner  of  the  vessel  to  sue  in  his  own  name  for  that 
loss. 

The  owner  of  a  vessel  is  not  liable  for  the  loss  of 
goods  shipped  on  board  his  vessel  occasioned  by  a  col- 
lision at  sea,  where  no  blame  is  imputable  to  him, 
{Story  on  Bail.  §  512 ;  Ibid.  §§  514, 518,  and  cases  there 
collected,)  and  when  by  the  bill  of  lading  the  perils 
of  the  sea  are  excepted.  {Ahbott^  472,  473.)  It  is 
held  that  such  exemption  is  implied  in  all  cases  of  car- 
riage by  water.  (Oouldj  J],  1  Conn.  R  487,  and  12 
G<mn.  R  410  \lNottik  McCord,  170.)  And  it  would 
seem  that  usages  of  the  particular  place  or  business  is 
made  of  important  weight  in  determining  the  liability 
of  t(;afer  carriers.  (3  Kent,  217.)  Without  proo^  then, 
that  the  libellant  had  paid  for  the  cargo,  or  made  himself 
liable  for  it,  and  thus  become  equitably  assignee  of  the 
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owner's  right,  this  objection  ought  probably  to  have 
prevailed  if  made  on  the  hearing  upon  the  merit& 
But  it  is  too  late  to  raise  the  question  on  exceptions  to 
the  report  of  a  commissioner.  The  authority  of  that 
officer  extended  no  further  than  to  consider  and  decide 
points  of  fact  and  evidence,  and  an  exception  to  his 
report  does  not  bring  in  review  issues  upon  the  merits. 
The  remedy  of  the  claimants  would  be  by  motion  to 
reject  the  report,  as  not  within  the  provision  of  the 
order  of  reference,  or  to  allow  a  re-hearing  on  the 
merita     This  exception  is  accordingly  overruled. 

The  daimants  may  be  protected  against  the  hazard 
of  an  after  suit  by  the  owner  of  the  cargo,  on  applica- 
tion to  the  Court  to  stay  this  portion  of  the  recovery 
in  Court  until  the  release  of  the  claimants  is  filed  by 
the  owner  of  the  cargo. 

The  libellant  will  recover  $2,403  36,  with  his  costs 
to  be  taxed,  deducting  therefrom  the  taxed  costs  of 
the  claimants  upon  the  six  first  exceptions  to  the  com- 
missioner's report,  which  are  decided  in  his  favor. 
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In  a  mit  apon  ffaipping  artiolei  by  a  Maman  to  r«60T«r  wagM  for  a  Toyaga»  if 
tha  artidas  ara  not  prodoead  by  iha  master  or  owner  at  the  trial,  aft«r 
due  requirement  by  the  teaman,  hii  itatement  of  the  eontents  thereof,  when 
dispoted,  will  be  prima  faeU  evidenoe  of  the  same. 

Bat  a  call  for  the  artieles  at  the  time  of  trial  ia  not  a  Miffleieat  rtquirmtrnt,  nn- 
leM  it  be  made  to  appear  they  are  then  in  preeenee  of  the  Gonrt,  or  direetiy 
within  the  control  of  the  matter  or  owner. 

Qmtre,  U  the  itatement  of  the  mariner  ia  proof  of  any  more  than  the  maater  It 
bound  by  §  1  of  the  ule<  &fjtdp20,  ItiK),  to  insert  in  the  articles  to  wit:  "a 
declaration  of  the  voyage,  or  voyage*,  term  or  ierm»  of  tim€,for  Mek  the  eeamem 
or  manner  ehaU  be  ekippedf 

If  a  seamsn  ships  under  articlea  at  Boston,  in  December,  184S»  and  at  Kew- 
Orieans  in  Karph,  1848,  andleaTcs  the  ship  at  Bordeanx,  in  June,  1848,  and  in 
his  libel  filed  against  the  Teasel  in  this  Gomt  for  wages  on  thoee  royages,  he 
prays  '*  the  ehipping  artieUe  may  he  prodaeed  by  the  maater  or  omur*  that  is 
not  Boch  notice  or  reqnirement  as  irill  render  his  statement  proof  of  their 
eontentSL 

When  a  witness  is  examined  de  bene  e$te  ont  of  Court  in  an  Admiralty  cause,  by 
the  daimants,  and  is  cross-examined  by  the  libellant^  who  reads  the  cross- 
examination  in  support  of  his  action,  he  cannot  then  except  to  the  compe- 
tency of  the  witness,  because  bterested  in  the  cause,  and  excludes  his  testi- 
mony given  in  chief  for  the  elaimaatai 

The  daimanta,  on  proying  a  reasonable  excuse  for  not  producing  the  shipptng 
articles  on  trial,  may  contradict  by  parol  eyidence  the  statement  of  Uieir 
contents  by  the  mariner. 

The  statement  of  the  seaman  is  incompetent  evidence  to  prove  services  ren. 
dered  by  him  on  board  the  yessel  under  the  shipping  articlea. 

Quere,  Whether  the  act  of  July  20, 1840,  §  1,  art.  2,  does  not  modify  §  8  of  the 
act  of  July  ao,  1*790,  in  respectrto  the  duty  of  the  master  or  owner  to  pro- 
duce shipping  articles^  by  causing  them  now  to  be  deposited  in  the  Guatom- 
house  at  the  port  where  the  shipment  takes  place  ff 

A  seaman,  who  alleges  in  his  libd  for  wages  ^at  he  executed  diipping  arti- 
cles for  the  voyage,  cannot  claim  the  right  to  leave  the  Tcssel  at  his  option, 
and  that  the  agreement  is  void  under  the  act  of  1840,  because  the  shipping 
articles  are  not  produced  on  the  trial. 

The  sale  by  a  part  owner  (who  is  also  master)  of  his  intereat  in  a  Teasel  befoN 
suit  brought,  and  a  release  to  him  by  his  co-owners  of  all  liability  to  them, 
because  of  any  recovery  of  wagea  against  them  or  thdr  Tcsael,  render  him  a 
competent  witness  in  such  action  aitainat  the  tcsmL 
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Oh  the  19th  of  March,  1846,  William  Frances,  a 
colored  seaman,  filed  a  libel  against  the  brig,  in  which 
he  charges,  that  in  the  month  of  December,  1843,  he 
shipped  on  board  her  at  Boston,  for  a  Yojage  thence 
to  New-Orleans,  thence  to  Bordeaux  in  Prance,  and 
thence  back  to  the  United  States,  Morgan  being  her 
master. 

That  he  shipped  as  cook  and  steward,  at  $16  per 
month.  That  he  signed  shipping  articles,  containing 
his  contract  for  the  voyage,  and  prays  that  the  articles 
be  produced  in  Court  That  on  the  20th  of  December, 
1843,  the  libellant  entered  on  board  the  vessel  and  into 
her  service,  and  that  the  vessel  saUed  with  a  cargo  fix)m 
Boston  to  Demarara,  and  thencejto  New-Orleans,  where 
she  arrived  safely  and  delivered  the  carg&,  and  that  the 
libellant  continued  on  board  in  service  of  the  vessel 
until  April  10,  1844,  when  he  was  taken  out  of  her 
and  confined  in  prison  at  New-Orleans  tor  one  month, 
when  he  was  returned  again  on  board ;  and  then,  at  the 
request  of  the  master,  signed  articles  '^  for  the  balance 
of  the  voyage,  at  $18  per  month."  That  the  vessel,  on 
the  first  of  May  thereafter,  sailed  from  New-Orleans  for 
Bordeaux,  and  arrived  at  that  port  with  the  libellant 
on  board,  July  20, 1844,  where  the  master  illegally  dis- 
charged him  from  the  vessel  without  pajdng  the  wages 
due  him.  He  frirther  alleges  that  the  master  detained 
his  clothes  in  the  ship,  worth  $80,  and  refused  to  de- 
liver them  up  to  him,  and  he  was  out  of  employment 
at  Bordeaux,  until  September  1,  1844,  and  was  in  the 
service  of  the  vessel  eight  months  and  ten  daya  The 
libel  charges  obscurely  that  the  master  agreed  when  he 
shipped  the  libellant  not  to  take  him  to  New-Orleana 
He  claims  for  wages  due,  $126  06,  and  $80,  the  value 
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of  his  clothes.  The  libel  prays  an  answer,  but  does  not 
demand  it  under  oath. 

The  answer  was  filed  May  23,  1846,  in  the  name  of 
the  owners  of  the  brig,  by  their  agent  or  attorney  in 
fact 

It  alleges  that  Bennett  Morgan  was  master  of  ihe 
brig,  and  on  the  18th  of  December,  1842,  (and  not 
1843,)  the  libellant  shipped  on  her  as  cook  at  $14  per 
tnonlii,  from  Boston  to  Demarara,  and  one  or  more 
ports  in  the  West  Indies,  and  back  to  a  port  of  dfe- 
charge  in  the  United  States,  and  admits  he  signed  ship- 
ping articles  for  the  voyage,  which  they  are  ready  to 
produce  as  they  may  be  required.  They  aver  that  he 
received  one  month's  wages  in  advance ;  that  the  ves- 
sel salted  from  Boston  December  31, 1842,  to  Demarara 
and  delivered  her  cargo ;  thence  to  St  Thomas,  in  bal- 
last, and  thence  to  New-Orleans,  in  ballast,  where  she 
arrived  March  10,  1848,  and  where  the  vojrage  ended. 
That  the  libellant  was  put  in  prison  there,  without  the 
authority  or  consent  of  the  master,  and  was  paid  his 
wages  in  full  about  the  14th  of  March,  and  gave  a  re- 
ceipt in  writing  therefor ;  and  about  the  same  day  he 
shipped  as  cook,  and  signed  articles  at  the  wages  of  $18 
per  month,  for  a  new  voyage  to  Bilboa,  thence  to  one 
or  more  ports  in  Europe,  and  back  to  a  port  of  dfa- 
oharge  in  the  United  States. 

That  the  vessel  arrived  at  Bilboa  and  delivered  her 
cargo,  where  $14  80  was  paid  the  libellant,  and  she 
proceeded  with  him  to  Bordeaux,  where  she  arrived 
June  6,  1843.  On  the  27th  of  the  same  month,  as  the 
brig  was  getting  under  way  on  her  return  voyage,  the 
Hbellant  deserted  from  her  and  took  all  his  clothes  ashore, 
and  did  not  leave  her  with  the  assent  or  knowledge  of 
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the  master  or  other  officers  of  the  brig,  nor  did  he 
leave  any  clothes  or  property  of  his  own  with  the  brig. 
The  answer  denies  that  the  master  agreed  to  discharge 
the  libellant  if  the  vessel  was  about  to  proceed  to 
New-Orleans,  or  that  any  balance  of  wages  was  dne 
him. 

The  libellant  called  upon  the  claimants  to  produce 
the  shipping  articles  at  the  trial,  and  rested  his  case 
without  offering  any  evidence  of  a  previous  service  of 
notice  on  the  master  or  vessel  to  produce  the  articles ' 
on  the  trial  He  afterwards  read  the  cross-examinatian 
of  the  master  of  the  brig,  whose  testimony  had  been 
taken  on  the  part  of  the  claimants;  and  when  the  libe- 
lant offered  to  put  in  evid^ice  the  direct  examination 
of  the  witness  in  the  deposition,  the  libellant  objected 
to  the  testimoi^,  as  inadmissible,  alleging  that  the 
master  was  part  owner  of  the  vessel 

The  whole  deposition  was  admitted  by  the  Court 
It  was  taken  before  a  commissioner  under  the  provis- 
ions of  the  act  of  Congress,  on  the  6th  of  April,  1846. 
The  witness  testified  that  he  was  part  owner  of  the 
vessel  when  the  libellant  shipped  on  board,  but  had 
sold  and  conveyed  his  interest  to  the  claimants  before 
this  suit  was  commenced.  He  also  produced  aTeleaae 
to  him  from  the  claimants  of  all  liabilities  to  them  on 
account  of  any  recovery  which  should  be  had  in  this 
action  by  the  libeUani 

The  evidence  of  the  master  supported  the  averments 
of  the  answer.  He  also  stated,  on  his  examination, 
that  he  had  neither  set  of  shipping  articles  in  his  pos- 
session. He  supposed  the  original  one  was  in  the 
Custom-house  at  Boston,  but  did  not  know  where  the 
certified  copies  were. 
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He  testified  that  when  the  vessel  arrived  in  New- 
Orleans,  March  9,  1843,  and  he  found  he  must  give 
bonds  in  $500  not  to  leave  the  libellant  there,  and 
that  the  libellant  must  also  be  put  in  prison  until  the 
departure  of  the  vessel,  he  gave  him  the  choice  of 
being  then  discharged  and  shipping  in  another  vessel, 
for  a  northern  port,  or  to  remain  in  prison  until  the 
brig  was  ready  to  sail  The  libellant  elected  to  be  dis- 
charged, and  that  the  witness  then  paid  his  wages  in 
full,  and  took  his  receipt  therefor.  All  the  jail  fees 
were  also  paid  by  the  consignee  of  the  vessel  That- 
two  or  three  days  after,  the  libellant  shipped  on  the 
voyage  as  stated  in  the  answer,  to  Bilboa,  &c.,  at 
$18  per  month.  That  one  month^s  wages  were  paid 
him  in  advance,  and  all  the  residue  were  paid  at  Bor- 
deaux ;  and  that  at  the  last  place  the  libellant  ran  away 
from,  and  deserted  the  vessel,  as  she  was  leaving  the 
port  for  New-Orleans ;  and  that  the  vessel  was  detained 
twenty-four  hours  in  Bordeaux  in  consequence,  and 
that  nothing  was  due  him  from  the  vessel.  He  had 
never  promised  the  libellant  not  to  return  with  him  to 
New-Orleans. 

The  case  was  submitted  to  the  Court  by 

A.  Naeh^  for  libellant 

B.  Butt  and  E.  C.  Benedict^  for  claimanta 

Bbtts,  J. — ^The  libellant,  in  the  first  instance,  intro- 
duced no  testimony  on  the  hearing,  but  relied  upon  his 
own  statement  of  his  case  in  the  libel,  accompanied 
with  a  verbal  call  upon  the  claimants  in  Court  to  pro- 
duce the  shipping  articles.     The  deposition  of  the 
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master  of  the  vessel  had  been  taken  de  bene  eeee^  on 
the  part  of  the  claimants,  pursuant  to  the  thirtieth 
section  of  the  judiciary  act  of  September  24,  1789, 
and  ke  had  been  cross-examined  on  the  part  of  the  li- 
belUnt 

The  advocates  of  the  libellant  claimed  the  right  to 
read  that  cross-examination  from  the  deposition  on  file 
in  Court,  and  excepted  to  the  admissibility  of  the  direct 
examination  of  the  witness,  because  he  was  part  owner 
of  the  brig,  and  interested  in  the  case ;  and  also,  be- 
cause the  shipping  contract  being  in  writing,  pai:ol 
evidence  of  its  contents  could  not  be  given  by  the 
claimants. 

To  obviate  any  objection  to  the  witness  because  of 
his  interest  in  the  case,  a  formal  release,  executed  and 
delivered  to  him  by  the  claimants  in  Court,  was  given 
in  evidence,  which  discharged  him  from  all  liabilities 
to  tkem  because  of  any  recovery  that  may  be  had 
against  them  in  favor  of  the  libellant  for  wages  earned 
on  the  voyages  in  question,  or  for  any  property  belong- 
ing to  him  left  on  board  the  brig ;  and  they  also  relied 
upon  his  testimony  in  the  deposition  that  he  had  sold 
and  conveyed,  before  this  action  was  brought,  all  his 
interest  in  the  brig,  to  the  claimants.  The  excep- 
tions are  insufficient  to  exclude  the  evidence  on  either 
ground 

The  libellant  cannot  select  a  portion  of  the  testimony 
of  the  master  and  make  it  evidence  for  himself  and 
then  exclude  the  residue  which  is  favorable  to  the 
claimants,  because  of  the  legal  incompetency  of  the 
master  to  be  a  witness  in  the  cause.  A  party  who  caUs 
a  witness  to  testify  to  the  merits  of  a  cause  renders  him 
a  competent  witness  for  the  opposite  party ;  and  his 
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entire  testimony  is  thus  necenarily  made  admisBihte 
against  the  libellant^  and  his  gen^nral  credit  is  aba 
conceded 

But  if  the  exception  of  the  libellant  prevaih,  and  the 
evidence  of  the  master  is  excluded,  it  may  well  be 
doubted  whether  he  has  furnished  sufficient  proo/  in 
the  cause  to  support  his  action.  None  other  would 
remain  than  his  stat^nent  in  the  libel  of  the  contents 
of  the  shipping  articles.  The  evidence  implied  frrai 
such  statement  could  be  carried  no  further  than  to 
prove  the  shipping  contract  contained  those  stipulations 
^  which  are  prescribed  as  part  of  it  hj  act  of  Congresa 
The  provision  of  the  statute  is,  ^^  It  shall  be  incumbest 
on  the  master  to  produce  the  contract,  if  required,  to 
ascertain  any  matters  in  dispute,  otherwise  the  ccm- 
plainants  shall  be  permitted  to  state  the  contmts 
thereof,  and  the  proof  of  the  contrary  shall  lie  on  the 
master.'^  {Act  July  20,  1790,  §  6.)  By  the  first  sec- 
tion of  that  act  the  master  of  any  vessel  of  fifty  tois  or 
upwards,  bound  from  a  port  in  the  United  States  to  any 
foreign  port,  is  required,  before  he  proceed  on  sudi 
voyage,  to  make  an  agreement  in  writing  or  in  fnint, 
with  every  seaman  on  board,  ^^  Dedaring  the  voyage  or 
voyages,  term  or  terms  of  time  for  which  such  seamaa 
shall  be  shipped.'^ 

The  matters  in  dispute  contemplated  by  the  statute 
manifestly  are  those  resting  upon  the  stipulations  in 
the  shipping  articles,  and  upon  all  sound  principles  d 
interpretation  would  be  restricted  to  those  which  Coe- 
gress  defflgnated  as  vital  to  the  contract  The  p^ial^ 
or  disadvantage  incurred  by  neglecting  to  fulfil  the  di- 
rections of  the  law  is,  that  the  master  or  owner  will  be 
bound  by  the  statements  of  the  mariner  in  reqpeot  to 
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those  provisioDB,  and  be  fhrther  liable  to  the  highest  rate 
of  wages  paid  within  the  laat  three  months  at  that  port 
Whatever  the  seaman  chooses  to  assert,  the  agreement 
"  Declared  the  voyage  and  term  or  terms  of  time  of 
^pment  to  be/'  if  disputed,  most  be  deemed  to  be 
as  he  states  it  Between  the  two  versions  of  the  agree- 
ment alleged  in  these  pleadings,  that  stated  in  the  libel 
must,  to  that  extent,  be  adopted  and  executed  as  the 
true  one ;  but  I  find  no  intimation  in  any  authority 
that  a  seaman  acquires  the  right  under  that  provision 
to  set  up  a  contract  for  himself  relating  to  any  matter 
not  specified  in  the  act  as  a  particular  which  must  ap- 
pear in  the  written  or  printed  agreement  How  fiur, 
then,  the  omission  in  the  act  of  wagea^  as  one  of  the 
constituents  of  the  contract  to  be  declared  in  the  ship- 
ping artides,  will  permit  the  statement  of  the  libellant 
to  be  made  evidence  of  that  particular,  may  be  regarded 
questionable.  If,  however,  under  that  privilege  a  sea- 
man has  the  power  to  embrace  every  species  of  obliga* 
tion  the  master  is  capable  of  entering  into,  he  could 
not  have  one  which  would  supply  the  further  ingredient 
essential  to  the  maintenance  of  his  action — ^that  is,  thai 
he  had  performed  Hie  voyage  agreed  upon.  This 
fistct  can  come  into  existence  only  after  the  execu- 
tion of  the  shipping  articles,  and  is  incapable  of 
being  proved  by  their  contents  any  more  than  that  of 
short  allowance,  injurious  treatment  or  abandonment 
of  the  libellant  during  the  voyage.  With  whatever 
fulness  the  execution  of  the  articles  tiiemselves  might 
then  be  proved  in  Court,  no  decree  could  be  obtained 
on  that  foundation  alone.  There  must  be  the  additional 
evidence  that  the  stipulated  services  were  performed. 
The  av^ment  or  statement  of  that  fiu^t  by  the  seaman 
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oeuld  ayaQ  no  more  in  establishing  it  than  its  denial  bj 
the  owner  or  master  in  an  answer  would  in  diq)roying 
it  The  bargain  of  hiring^  however  explicit,  ^^ffords  no 
gronnd  of  action  without  the  agreed  services  have  been 
performed  or  legally  excused;  and  accordingly,  if 
the  statement  of  the  libellant  proves  in  this  case  the 
agreement  he  sets  up  in  his  favor,  he  does  not  thereby 
also  prove  he  has  rendered  services  on  the  vessel,  or 
offered  to  do  so  on  his  part 

In  my  opinion,  then,  the  libellant  cannot  derive  from 
the  effect  given  by  statute  to  his  dedarations  or  state- 
ment, sufficient  evidence  to  make  out  a  right  to  wages. 

If  he  might,  in  this  instance,  find  in  the  answer  ad- 
missions which,  in  conjunction  with  his  statements,  es- 
tablish a  prima  facie  right  of  action,  his  counsel  does 
not  avail  himself  of  that  evidence;  but  asserts  a  right 
to  a  decree  in  his  &vor  solely  upon  the  groimd  of  his 
own  allegations  and  the  fidlure  of  the  claimants  to  pro- 
duce the  shipping  articles.  In  my  judgment  this  evi- 
dence is  inadequate. 

There  may  be  causes  for  question,  whether  the  sta- 
tute is  intended  to  render  the  statement  of  a  seaman 
proof  of  his  contract  on  trial  in  Court,  or  the  privilege 
be  not  limited  to  disputes  upon  points  arising  before  a 
judge  or  magistrate  on  a  preliminary  application  for  a 
summons  to  the  master  or  owner  to  show  cause  why 
process  in  rem  should  not  issue  against  a  vessel  for 
wages.  Giving  the  statute  the  construction  most  favor- 
able to  seamen,  there  must,  no  doubt,  appear  probable 
evidence  that  the  shipping  articles  are  in  possession  of 
the  master  or  owner,  or  in  a  situation  to  be  at  their  com- 
mand^ to  be  produced  by  them  in  Court  on  trial,  before  tiie 
Biariner  can  substitute  his  statement  for  tiie  contracti 
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wliich  by  the  rnles  of  the  common  law  he  would  be 
compelled  to  produce  and  prove  on  his  part 

The  pomt  is  open  for  consideration^  whether  ,the  act 
of  Jnly  20,  1840,  §  1,  art  2,  which  by  necessary  im 
plication  compels  the  owner  to  deposit  the  original 
articles  with  the  collector  of  the  port  where  the  con- 
tract is  made,  does  not  modify  the  6th  section  of  the 
act  of  Jnly  20,  1790,  in  respect  to  the  production  of 
shipping  articles  in  Court,  if  not  so  fsur  as  to  relieve 
the  master  or  owner  from  producing  them  at  tiie  call 
of  the  seaman,  because  now  in  the  custom-house  and 
as  much  at  the  command  of  the  mariner  as  of  the  owner 
or  master,  yet  at  least  to  compel  the  seaman  to  give 
distinct  notice,  a  reasonable  period  of  time  previously, 
that  he  requires  their  production  at  a  specified  time 
and  place,  to  be  used  on  Hie  trial 

These  shipping  articles  were  executed,  one  at  Boston, 
in  December,  1842,  and  the  other  at  New-Orleans,  in 
March,  1843.  This  action  was  commenced  in  this 
Court,  without  sunmxons,  in  March,  1846,  and  the  daim 
and  answer  was  filed  by  the  claimants  the  May  there- 
after. No  definite  notice  was  given  the  claimants  to 
produce  either  set  of  articles  on  the  trial,  previous  to  i 
the  time  the  cause  was  put  on  actual  hearing. 

The  issue  was  made  on  the  pleadings  the  30th  of 
May,  and  the  cause  was  heard  the  16th  of  Juna  The 
brig  being  a  foreign  vessel,  and  the  libellant,  in  both 
instances,  having  executed  the  articles  in  question  out 
of  the  State  of  New-York  three  years  previous  to 
bringing  his  suit,  I  think  it  exceedingly  questionable 
whether  he  can  act  upon  his  statement  of  their  con- 
tents in  tiie  libel,  without  proof  that  the  articles  were 
at  the  time  in  Court,  or  at  least  that  he  had  given 


4M  CASES  IN  ADIORALTT. 

BOtioe  to  the  daimaiits  in  reasonable  time  that  he  shonid 
require  their  production  tiieare  on  the  trial  This  may 
become  a  very  important  question  in  the  construction 
oi  the  two  acts  together,  and  as  the  necesaties  of  the 
case  do  not  demand  an  explicit  decision  upon  it,  I  shafl 
leave  the  point  open  for  consideration  until  ihe  case 
shall  arme  which  renders  its  determination  indispensable, 
remarking  cmlj  that  the  libellant  has  no  right  of  stand* 
ing  in  Court  other  than  on  this  technical  point,  tiiat 
his  own  statement  constitutes,  prima  facie^  a  full  right 
of  action  and  recovery  in  his  &vor.  The  daimants 
prove  8atii£Bict<ttily  that  the  libellant  had  been  paid 
wages  due  him  to  the  time  he  left  the  vessel  at 
Bordeaux,  wrtii  the  exception  of  three  or  four  doUara 
That  he  wilfally  deserted  her  at  tiiat  port,  and  caused 
tiiereby  an  expense  to  the  vessel  in  waiting  £or  and 
obtaining  a  substitute  oook  to  fill  his  place,  exceeding 
the  balance  unpakl  him. 

The  counsel  of  the  libellant  takes  two  positional 
whidi  he  insists  obviates  the  charge  of  his  desertion: 
first,  that  he  could  lawfully  abandon  the  vessel  at  any 
time  on  the  voyage,  because  the  claimants  do  not  give 
legal  proof  that  he  had  bound  himsdf  to  the  brig  by 
shipping  artides  executed  as  required  by  law ;  and  m 
the  second  place,  because  the  log-book  is  not  produced 
and  proof  furnished  by  that,  according  to  the  provis- 
ions of  the  5th  section  of  the  act  of  July  20,  1790, 
that  the  libdlant  was  abs^t  fix)m  the  ship  without 
leave  of  the  officers  in  conmiand  of  her* 

There  is  clearly  no  foundation  for  the  firrt  point 
The  10th  article  of  section  1  of  the  act  of  July  20, 
1840,  raiders  all  shipments  of  seamen  made  contrary 
to  the  acts  of  Oongress  void,  but  that,  or  any  other 
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statute,  does  not  annul  the  obligation  of  seamen  to  the 
vessel,  and  permit  them  to  leave  the  service  at  their 
option,  when  the  shipping  articles  are  merely  not 
forthcoming  by  the  master  to  verify  his  authority  over 
the  crew.  The  obligation  of  the  mariner  is  complete 
on  the  due  execution  of  shipping  articles,  and  is  not 
revoked  by  its  subsequent  loss  or  destruction.  If  once 
duly  executed  it  retains  its  binding  effect  upon  all  par- 
ties, if  a  reasonable  excuse  for  not  producing  them  in 
evidence  be  furnished. 

The  Ubellant  avers  in  his  libel  that  he  signed  shipping 
articles,  and  claims  wages  under  that  contract  from 
Boston  to  New-Orleans  and  from  New-Orleans  to  Bor- 
deaux, and  thence  back  to  a  port  of  discharge  in  the 
United  States.  He  thus  precludes  himself  from  assert* 
ing  that  his  shipment  was  void.  In  the  second  place, 
it  being  proved  that  the  libellant  wilfully  and  clandes- 
tinely absconded  from  the  brig  with  the  intention  not 
to  return  to  her  again,  he  forfeits  his  wages  under  the 
general  marine  laws.  (3  Kent^  198.)  And  the  offence 
may  be  established  according  to  those  laws  without  re- 
sort to  the  methods  of  proof  designated  by  the  6th 
section  of  the  act  of  July  20, 1790.  Q.  Sumner,  373; 
1  Hogg.  163 ;  Ware,  437.)  The  statutory  evidence  is 
necessary  to  convict  a  seaman  of  a  desertion,  which 
carries  a  forfeiture  of  wages,  when  not  shown  to  be 
wilful  and  with  intention  not  to  return  to  the  vessel 
The  desertion  punished  as  an  offence  by  the  maritime 
law  is  defined  in  the  same  terms  and  established  by  the 
same  process  as  it  was  prior  to  the  act  of  July  20, 1790. 
So,  also,  without  invoking  the  law  spedally  applicable 
to  seamen,  the  Ubellant,  under  the  common  law  contract 
of  hiring,  could  not  maintain  an  action  for  compensation 
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for  semng  a  portion  of  the  time  bargained  for.  When 
the  engagement  is  for  an  entire  period  or  undertaking, 
it  mnst  be  fhlly  performed^  or  all  claim  to  compensation 
under  it  is  lost 

In  either  altematiye,  whether  the  libellant  claims  a 
right  to  recover  on  the  eflFect  given  to  his  statements  by 
the  statute,  or  succeeds  in  excluding  the  testimony  of 
the  master,  he  will  stand  before  the  Court  without 
evidence  entitling  him  to  a  decree. 

But  I  think,  independent  of  the  act  of  the  libellant 
in  reading  part  of  the  deposition  of  the  master  in 
support  of  his  demand,  and  thus  bringing  the  whole 
deposition  into  the  case  as  evidence,  that  the  proofe 
satisfactorily  show  the  master  was  no  way  disqualified 
as  a  witness,  having  no  interest  in  the  vessel  or  in  the 
event  of  the  cause. 

The  libel  must  accordingly  be  dismissed,  with  costa 


The  Schooner  John  WuBia 

An  indispensable  ingredient  of  a  salrage  eUim  is  Uiat  Uie  serriee  has  oontri-> 
bated  immediately  to  the  resone  or  presorration  of  property  in  peril  at  aea. 

How  Dsr  a  person  must  be  direetly  employed  aiding  the  reeoTeiy  of  a  wreek  to 
eoDstitnte  him  a  salvor  I  quer€, 

Bot  the  title  of  salvor  arises  from  aetoal  possession  of  property  in  peril,  with 
power  to  save  it,  and  the  actual  employment  of  means  to  that  end. 

The  rate  of  compensation  is  governed  by  no  determinate  mles  of  law.  The 
principle  sought  to  be  enforced  is  to  make  a  fair  division  of  the  salved  pro- 
perty between  its  owners  and  the  salvors. 

In  ease  of  absolute  derelict,  the  habit  of  maritime  Courts  favors  an  equal  parti- 
tion of  what  is  saved,  one  moiety  to  the  salvor,  the  other  to  the  owner,  after 
deducting  the  coets  of  suit 
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Tms  was  a  cause  of  salvage.  The  action  was 
brought  in  the  name  and  &yor  of  James  Curtis,  master 
of  schooner  Elizabeth,  for  himself,  the  owners  and  crew 
thereof,  and  also  for  the  respective  owners,  masters  and 
crews  of  the  schooners  David  Cromwell  and  The  Vine- 
yard, and  the  sloop  Hickory,  and  all  others  entitled. 
The  libellant  Curtis  alleges  that  he  was  master  and 
part  owner  of  the  schooner  Elizabeth,  of  65  tons 
burden,  having  a  crew  of  three  men  and  a  boy ;  that 
she  was  employed  in  the  coasting  trade  to  and  from 
New-.Tork ;  that  the  schooner  David  Cromwell  was  a 
vessel  of  30  tons  burden,  with  a  crew  of  two  men,  and 
the  schooner  Vineyard  was  of  45  tons  burden,  with  a 
crew  of  two  men,  all  three  registered  at  Amboy,  New- 
Jersey  ;  that  the  sloop  Hickory,  a  small  fishing  vessel, 
with  a  crew  composed  of  her  master  and  one  boy,  on 
or  about  the  9th  of  November  last,  discovered  a  large 
schooner,  the  John  Wurts,  floating  on  the  lower  or 
Sandy  Hook  Bay,  bottom  up,  dismantled  and  filled  with 
water  and  deserted ;  that  the  sloop  not  being  able  to 
tow  ttie  wreck,  came  to  where  the  above-named 
schooners  were  lying,  and  it  was  agreed  that  they  and 
thfe  crew  of  the  sloop  should  proceed  to  the  wreck  and 
tow  her  into  port  He  further  alleges  that  various 
articles  necessary  to  this  purpose  were  immediately 
procured  at  considerable  expense.  He  further  alleges 
that  the  captains  and  crews  of  the  vessels  applied  them- 
selves from  the  afternoon  ^f  Monday  until  Wednesday 
morning  upon  said  wreck,  and  for  some  days  more, 
when  finding  it  impossible,  on  account  of  the  bad  wea- 
ther, to  get  said  wreck  into  port,  they  employed  the 
steamboat  Telegraph  to  assist  them ;  that  after  working 
all  one  day  they  succeeded  in  bringing  the  wreck  to 
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the  shore  at  Staten  Islaiid.  He  fbrther  alleges  that  tiie 
reesel  was  wrecked  about  the  10th  of  September  in  a 
storm^  when  all  hands  on  board  perished ;  that  she  had 
from  that  time  until  the  9th  of  November,  been  drift- 
ing about  at  the  mercj  of  the  winds,  and  would  soon 
have  been  broken  and  gone  to  pieces.  He  further  al- 
leges that  it  was  with  the  greatest  difficulty  and  expo- 
sure that  the  wreck  was  finallj  saved  hj  libellant 

Thomas  Bell,  Joshua  and  Charles  Jones,  owners  of  the 
schooner  Excelsior,  also  intervened  and  alleged  that 
thej  were  entitled  to  salvage  in  said  wreck,  alleging 
that  having  been  informed  of  the  wreck  of  Hhe  John 
Wurts  by  the  wreckmaster,  they  proceeded  about  the 
10th  of  November,  and  found  her  sunk  in  about  ten 
fathom  water,  bottom  upwards ;  that  after  attempting 
to  raise  her,  they  were  obliged  to  leave  on  account  of 
the  very  bad  weather;  that  afterwards  the  steamer 
Jacob  Bell,  in  the  employment  of  the  agent  of  the 
owners,  done  and  assisted  in  towing  her;  that  they 
towed  her  about  ten  miles  towards  Sandy  Hook ;  that 
afterwards  they  were  informed  by  the  owners  that  the 
owners  would  employ  one  of  their  own  vessels  to  save 
her.  They  further  allege  that  the  owners  being  unable 
to  save  her,  agreed  with  libellants  that  they  would 
allow  the  one-half  of  the  proceeds  of  the  said  John 
Wurts  and  cargo,  if  they  would  renew  their  efforts  and 
bring  her  into  port.  They  further  allege  that,  in  pur- 
suance of  this  arrangement,  they  prepared  themselves 
with  a  heavy  chain  and  a  large  wheel  cast  expressly 
for  the  occasion,  and  employed  Captain  Bennett,  ^o 
was  experienced  and  skilful  in  raising  vessels,  to  go 
with  them  to  the  wreck ;  that  they  visited  the  wreck, 
but  were  prevented  by  the  weather  frt)m  continuing 


FEBEUARY,  1847.  46* 

TU  SelMMmer  John  Wnrti^ 

tlieir  work  That  another  trip  was  made  by  the  Ex- 
celsior and  the  schooner  Union  and  her  crew,  employed 
by  libellants,  and  again  without  success,  owing  to  ad- 
verse winds,  which  increasing  to  a  gale,  drove  them 
away,  and  in  which  the  bows  of  the  John  Wurts,  striking 
violently  against  the  bottom,  she  was  opened,  and  her 
cargo  chiefly  or  wholly  discharged,  and  she  was  blown 
off  to  sea.  They  further  allege  that  for  three  or  four 
weeks  they  were  in  active  pursuit  of  her,  but  could  not 
find  her,  until  they  saw  her  in  New-York  Bay,  in  the 
possession  of  the  libellant,  to  whom  they  gave  notice 
of  their  claim  for  salvage. 

Jesse  Richards,  intervening  as  owner,  admits  in  his 
answer  the  wreck  of»  the  John  Wurts,  as  alleged,  and 
that  she  was  found  by  libellants  about  the  9th  of  No- 
vember, but  he  is  informed  that  she  was  found  within 
the  bar  at  Sandy  Hook,  and  there  was  but  little  diffi- 
culty and  no  danger  in  towing  her  to  the  shore  at 
Staten  Island.  He  admits  that  she  was  found  dis- 
mantled, bottom  up  and  totally  deserted. 

In  answer  to  the  claim  of  Joshua  T.  Jones,  owner  of 
the  schooner  Excelsior,  he  denies  that  he  is  entitled  to 
salvage ;  that  his  agents  entered  into  the  following 
agreement  with  the  said  Jones  for  his  services :  '^  It  is 
hereby  agreed  between  Joshua  T.  Jones,  and  Warring- 
ton &  Richards,  that  the  said  Jones  will  take  the 
schooner  John  Wurts,  and  what  cargo  is  on  board  of 
her,  at  a  salvage  of  fifty  per  cent,  (and  to  delivw 
her  in  the  vicinity  of  Jersey  City,)  for  saving  the 
same,  and  all  that  has  been  saved  by  the  schooner 
Excelsior  at  the  same  rate ;  and  Warrington  & 
Richards  shall  not  be  at  any  charge  for  what  Captain 
Bell  has  done  with  the  schooner  Excelsior  previous 
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to  this  contract  for  the  schooner  nor  for  any  mate* 
riala^ 

^^WaRBINGTON  &  RiOHABDB, 

"Joshua  T.  Jonbs." 

The  claunant  alleges,  that  thongh  frequentlj  urged 
to  go  on  with  their  work,  and  bring  in  the  schooner, 
that  they  delayed  it  for  other  employment,  for  several 
weeks,  being  engaged  in  raising  other  vessels.  He 
denies  that  they  are  entitled  as  co-salvors  to  compen- 
sation as  claimed. 

The  original  libel  in  this  case  was  filed  by  James 
Cnrtis,  for  himself  and  others,  to  recover  salvage  com- 
pensation for  saving  the  schooner  John  Wnrts,  and 
contains  appropriate  allegations  to  that  end^  and  is  sub- 
stantially supported  by  the  evidence. 

After  the  action  was  instituted,  Joshua  T.  Jones  and 
others,  owners  of  the  schooner  Excelsior,  by  leave  of 
the  Court,  intervened  in  the  suit  and  claimed  a  share 
of  such  salvage  as  should  be  awarded  by  the  Court  for 
saving  the  schooner. 

The  material  facts  in  proof  are  these :  The  John 
Wurts,  owned  by  the  claimant,  in  New-Jersey,  was 
wrecked  in  a  gale  on  the  8th  or  9th  of  September,  a 
few  miles  below  Sandy  Hook,  on  a  voyage  from  Ae 
North  River  and  New-York  to  her  home  port,  and  all  on 
board  perished.  The  claimant  was  also  owner  of  most 
of  the  cargo,  and  shortly  after  her  loss  employed  the 
schooner  Excelsior  and  other  vessels,  with  a  steamboat, 
to  endeavor  to  save  the  wreck  and  cargo.  They  suc- 
ceeded in  raising  her  and  towed  her  several  miles, 
when  she  escaped  from  them  and  again  sunk  in  ten 
&thoms  water,  her  bows  in  the  sand  and  her  stem  just 
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out  of  water.  All  the  expenses  of  these  proceedings 
were  paid  bj  the  claimant,  except  those  of  the  schooner 
Excelsior. 

On  the  26th  of  September  an  agreement  in  writing 
was  entered  into  between  the  claimant  and  Joshua  T. 
Jones,  managing  owner  of  the  Excelsior,  that  he  would 
undertake  the  salvage  of  the  vessel  and  cargo,  and  de- 
liver them  near  Jersey  City,  for  fifty  per  cent  on  the 
amount  saved,  and  that  allowance  should  also  be  in  full 
compensation  of  services  already  rendered  by  his  ves- 
sel and  crew  under  the  employment  of  the  claimant ' 

About  the  6th  or  7th  of  October  the  Excelsior  pro- 
ceeded to  the  wreck,  with  apparatus  prepared  to  raise 
it,  and  passed  a  large  chain  under  its  stem,  but  she 
had  not  force  enough  to  move  it ;  the  chain  was  secured 
around  the  wreck  and  the  Excelsior  and  her  crew  went 
back  to  the  city  for  further  assistance.  They  had  been 
engaged  about  twelve  hours  in  this  service.  On  the 
13  th  of  October  the  Excelsior  and  another  vessel 
started  to  go  to  the  wreck  again,  but  were  driven  off 
by  a  heavy  gale  of  wind.  The  schooner  is  supposed 
to  have  been  moved  by  the  same  gale,  as  a  day  or  two 
after  she  was  seen  drifting  to  the  eastward,  past  Fire 
Island,  and  was  subsequently  reported  off  the  east  end 
of  Long  Island. 

Aft;er  a  heavy  blow  from  the  eastward  she  was  again 
seen  drifting  to  the  westward,  past  Fire  Island,  towards 
the  New- Jersey  shore.  When  information  was  received 
of  this  last  movement  of  the  wreck,  the  Excelsior  was 
sent  to  Fire  Island  to  search  for  it,  but  could  discover 
nothing  of  it  The  Excelsior  was  then  engaged  by 
her  owners  in  another  wrecking  adventure  near  Fire 
Island.    The  Excelsior  was  aft;er  that  ftirther  dispatched 
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to  New- York  Bay  in  search  of  the  schooner,  but  with- 
out success. 

The  agent  of  the  claimant,  afler  the  agreement  of 
September  24th,  repeatedly  ui^ed  Jones  to  pursue  with 
promptitude  the  undertaJdng  to  raise  the  wreck 
Jones,  at  the  time  of  the  agreement,  declared  he  should 
be  able  to  complete  the  salvage  in  two  days,  and  ten 
days  or  more  after  this  agreement  he  excused  himself 
when  pressed  on  the  subject — ^the  weather  being  partic- 
ularly fine  and  fis^vorable — ^by  saying  he  was  engaged 
in  other  business,  or  had  arrangements  to  make  before 
going  to  the  wreck. 

On  the  9th  of  November,  the  libellants,  Curtis  and 
others,  fell  in  with  the  schooner,  grounded  on  the  Great 
Kill  shoals  in  Sandy  Hook  Bay,  bottom  upwards,  filled 
with  water,  her  bows  bilged,  her  rigging  and  masts  all 
gone,  the  principal  part  of  her  cargo  out,  and  her  bul- 
warks and  stancheons  mostly  carried  away. 

Immediate  and  active  exertions  were  applied  to 
saving  her ;  and  by  aid  of  several  small  vess§ls,  with 
chains  and  other  appropriate  apparatus,  and  a  steam- 
boat to  tow  her,  she  was  got  off  the  shore  and  moved 
towards  Amboy,  but  grounded  several  times  before 
she  could  be  got  to  Staten  Island. 

A  good  deal  of  difficulty  and  some  danger  was  in- 
curred in  keeping  her  afloat  The  weather  was  thick, 
cold  and  severe,  and  nearly  a  fortnight  was  occupied 
constantly  by  all  the  libellants  and  their  vessels  before 
the  salvage  was  accomplished — at  times  the  crews 
being  kept  at  work  all  night  They  were  compelled 
to  float  her  bottom  upwards  and  stern  foremost,  at 
great  disadvantage  and  risk,  and  to  the  hazard  of  her 
turning  over  on  the  small  vessels  supporting  her  and 
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cntshing  them.  The  ordinary  incidents  of  breaking 
chains  in  securing  and  saving  her,  and  injuries  to  the 
vessels  employed,  were  experienced. 

The  wreck  sold  for  about  $1,300,  and  the  fragmenta 
of  her  cargo  remaining  with  her  for  about  $50. 

The  case  was  argued  by  J.  C.  Hart^  for  the  Hbellants, 
Curtis  and  othera 

Burr  iSt  Benedict^  for  Jones  and  his  assodatea 

J,  M.  Masotiy  for  the  claimanta 

Bbttb,  J. — Upon  the  &cts  in  this  case  the  claim 
of  Jones  and  owners  of  the  Excelsior  to  salvage  can- 
not be  allowed.  It  lacks  the  indispensable  ingredient 
of  a  salvage  service :  that  of  having  contributed  im- 
mediately to  the  preservation  or  rescue  of  the  proper^ 
in  peril  at  sea. 

The  circumstances  in  proof  do  not  demand  of  the 
Court  a  decision  upon  the  point,  how  far  a  person  must 
be  directly  employed  aiding  the  recovery  of  a  wreck 
to  constitute  him  a  salvor.  Nor  am  I  disposed  to  lay 
down  the  rule  that  he  must  make  it  certain  the  pro- 
perty was  saved  by  his  assistance ;  but  I  am  not  aware 
of  any  principle  which  invests  him  with  the  rights  and 
privileges  of  a  salvor,  until  it  is  rendered  reasonably 
probable  upon  the  evidence  that  his  labor  or  skill  have 
contributed  towards  protecting  property  exposed  to 
instant  peril  at  sea  from  ultimate  loss  or  further 
damage. 

An  impression  seems  to  have  obtained,  that  one  who 
finds  derelict  property  under  water  or  afloat,  acquires 
alight  to  it  by  discovery,  which  can  be  maintained  by 
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a  kind  of  contmoed  claims  without  keeping  it  in  pos- 
session or  applying  constant  exertions  for  its  preserva- 
tion and  rescue. 

There  is  no  foundation  for  such  notion. 

The  right  of  a  salvor  results  from  the  fact  that  he  has 
held  in  actual  possession  or  has  kept  near  what  was  lost 
or  abandoned  by  the  owner  or  placed  in  dangerous  ex- 
posure to  destruction,  with  the  means  at  command  to 
preserve  and  save  it,  and  that  he  is  actually  employ- 
ing those  means  to  that  end. 

The  finder  thus  becomes  the  legal  possessor,  and  ac- 
quires a  privilege  against  the  property  for  his  salvage 
services  which  takes  precedence  of  all  other  title. 
(LewisY.  The  Elizaheih  and  Jane,  Ware,  U;  The  Bee, 
Ware,  332  ;  The  St  Peter,  Bee,  82.) 

The  law  will  protect  him  against  all  interference  by 
others,  even  the  true  owners,  until  he  is  adequately  re- 
warded or  opportunity  is  allowed  to  bring  the  pro- 
perty to  a  place  of  safety,  and  have  his  compensation 
secured  him  by  the  judgment  of  the  proper  tribunals. 

The  &ct  that  property  is  found  at  sea  or  on  the 
coast  in  peril,  without  the  presence  of  any  one  to  pro- 
tect it,  gives  the  finder  a  right  to  take  it  in  his  posses- 
sion ;  and  the  law  connects  with  such  right  the  obliga- 
tion to  use  the  means  he  has  at  control,  and  with  all 
reasonable  promptitude,  to  save  it  for  the  owner. 

He  can  therefore  be  no  otherwise  clothed  with  the 
character  of  salvor  than  whilst  he  is  in  the  occupancy 
of  the  property,  and  employing  the  necessary  means  for 
saving  it 

Notorious  possession,  with  the  avowal  of  the  object 
of  such  possession,  are  cardinal  requisites  to  the  crea- 
tion or  maintenance  of  the  privileges  of  a  salvor;  where 
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they  do  not  exist,  any  other  person  may  take  the  pro- 
perty with  all  the  advantages  of  the  first  finder. 

This  is  the  dear  policy  of  the  law.  It  rewards  with 
liberal  generosity  a  meritorious  salvor,  but  counts  first 
in  the  order  of  his  meritorious  acts  a  prompt  use  of 
sufficient  means,  both  in  getting  at  property  needing 
relief  and  abiding  with  it  until  its  salvage  is  completed. 
The  value  of  his  services  is  enhanced  and  their  com- 
pensation augmented  proportionally  to  the  danger  and 
loss  to  the  salvor  accompanying  such  exertions  and 
their  benefit  to  the  owner. 

No  one  of  these  cardinal  qualities  appears  in  support 
of  this  claim.  The  most  that  is  proved  in  favor  of  the 
owners  of  the  Excelsior  is,  that  being  in  port  after 
having  left  the  wreck,  they  directed  apparatus  to  be 
prepared  here  to  aid  in  raising  it  A  fortnight  or  three 
weeks  were  consumed  awaiting  such  preparations,  the 
wreck  in  the  mean  time  being  left  deserted,  with  the 
exception  that  the  Excelsior  and  crew  were  once  along- 
side of  it  for  about  twelve  hours. 

Under  those  circumstances,  any  other  persons  going 
to  the  wreck  and  effecting  its  saving  would  have  been 
entitled  to  the  rights  of  sole  salvors. 

The  claim  becomes  infinitely  weaker,  when  set  up 
after  the  wreck  had  been  forced  firom  the  place  where 
it  grounded,  and  was  driven  by  the  winds  and  waves 
for  nearly  a  month  to  and  fix). out  at  sea,  and  along  the 
coast&  I  accordingly  pronounce  against  the  claim  of 
the  owners  of  the  Excelsior,  and  only  refirain  imposing 
costs  on  them  because  of  the  loss  and  expense  incurred  by 
them  in  making  their  preparations  and  efforts,  amount- 
ing to  $120  or  $130,  independent  of  the  time  employed 
by  the  Excelsior  and  her  crew  in  their  firuitless  efforts. 
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If  th^  have  anj  right  to  compensatioQ  for  serrioeB 
rendered  prior  to  the  written  agreement,  it  cannot  be 
enforced  in  this  action.  They  mnst  lock  to  the  owner 
personally  on  his  contract  with  theuL 

The  right  of  the  other  libellants  to  a  reasonable  re- 
ward is  not  denied  by  the  owner ;  but  he  seeks  by  his 
defence  to  prove  that  one  or  two  hundred  dollars 
would  be  a  full  compensation  for  the  time  occupied 
and  assistance  gtven  by  the  libellants  on  the  occasion. 

It  is  unnecessary  to  repeat  the  principles  entering 
into  the  determination  of  a  salvage  reward;  tbey  have 
been  too  often  discussed  and  stated  in  the  decisions  of 
maritime  Courts  to  leave  any  important  illustration  of 
the  doctrines  unexplained. 

There  can  be  no  doubt  of  the  rightfhl  audiority  of 
the  Court  to  regulate  the  award  of  compensation  very 
much  at  discretion ;  but  all  judicial  tribunals  find  fixed 
rules  of  adjudicaticHi,  when  at  all  applicable  to  the  sub- 
ject)  more  useful  and  satis&ctory  in  operation  than 
mere  discretionary  allowances,  however  discreetly  they 
may  be  allotted.     (Tymm  v&  Prior,  1  OaUiaan,  133.) 

Accordingly,  maritime  Courts,  when  not  gov^ned 
by  positive  law  in  this  respect,  have,  by  a  kind  of  com- 
mon concurrence,  &vored  an  allowance,  if  in  cases  of 
derelict,  of  firom  one-third  to  three-quarters  of  the 
salved  property  to  the  salvors,  varying  the  amount 
brt ween  these  points  by  regard  to  the  special  nature 
of  the  services,  tiie  peril  and  toil  mcurred  and  value  of 
property  saved,  and  hazard  to  property  employed  in 
naking  the  salvage.  (The  JtAii^,  i  Hogg.  4^  n. ;  Ab- 
bott by  Story  yed.lS29,  p.  Z98.)  The  growing  preference, 
iiowever,  to  determinate  rules  of  compensation  in  sal- 
vage cases,  basso  fiur  settled  upon  a  moiety  as  the  proper 
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rate  of  diyision  in  cases  of  absolute  derelict,  that  it  may 
almost  be  termed  the  habit  of  Courts  to  give  tiiat  pro- 
portion when  no  imperative  consideration  induces  them 
to  deviate  from  it.  (The  Ship  Henry  Ewbcenk,  1  Sum- 
ner, 400 ;  ^?%6  Obro,  2  Pel&ra  Adm.  Dec.  361.)  The 
extraordinary  merit  of  the  services  may  augment  the 
diare  awarded,  or  the  large  value  of  the  property 
9aved  diminish  the  allowance.  No  sagacity  could 
hope  to  select  a  fixed  amount,  which  would  in  every 
instance  be  an  appropriate  compensation.  A  moiety, 
however,  approximates  sufficiently  near  to  accomplish 
most  of  the  important  benefits  which  salvage  rewards 
were  designed  to  subserve,  ccmiprehending  the  general 
interests  of  maritime  commerce  and  a  reasonable  pirti- 
tion  of  the  imperiled  property  between  the  owner  and 
the  party  iimtmmental  in  recovering  and  restoring  it 
Courts  accordingly  are  inclined  to  countenance  that 
method  of  fixing  tiie- reward,  unless  spedal  ciroom- 
stances  call  for  a  discriminating  viduation.  {The  Wuter- 
ho,  MSS.;^  The  Oalaxy,  MSS.\  I  think  none  such  ex- 
ists in  this  case,  nor  on  a  careful  estimate  of  the  services 
rendered,  with  a  view  to  the  small  value  of  the  pro- 
perty saved,  and  the  probability  that  little  or  nothing 
could  be  realized  from  the  adventure  and  the  actual 
benefit  to  the  owner,  do  I  regard  six  or  seven  hundred 
dollars  a  disproportionate  compensation  to  bespeoifically 
awarded  the  libellants  for  what  was  performed  by  Item. 

I  therefore  decree  inthdr  &vor  the  costs  of  sut^ 
first  to  be  paid  out  of  the  ptroceeds  in  Court,  and  then, 
that  they  receive  the  moiefy  of  the  residue  for  die  aalr 
vage  services  n^dered  in  this  case. 

Unless  the  mode  of  distribution  between  the  libdlaati 

•  SiDM  reported,  iJfirfiJkdlAMi  114.    flM^ 
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k  adjusted  amongst  themselves,  it  most  be  referred  to 
a  commissioner  to  ascertain  and  report  the  proportion 
payable  to  each,  and  to  each  vessel  employed  in  ren- 
dering the  salvage  service. 


Thb  Scow  Bouvab. 

A  ■••man  eumofc  mtinUin  an  aotioD  m  rem  for  w«gM  on  board  t  tm§H  ••Oinf 
ortft  plying  on  the  Hadson  Biy«r  between  Troy,  Bristol  and  the  CSfy  of  New* 
Torkyif  at  all,  after  a  year  from  the  sale  of  the  yenel  tot  ioiui/ii  pnrehaaer 
without  notion  of  the  ontitanding  wages,  especially  if  th«  sesman  waa  praMttt 
and  knowing  of  th«  sale. 

A  taeit  lien  is  lost,  or  will  be  deemed  waived  by  unreasonable  delay  in  enfordng 
it  It  will  not  be  upheld  in  prejadioe  of  an  innocent  purchaser  in  favor  of  a 
party  who  seeks  to  enforce  it  inequitably. 

In  many  systems  of  jurisprudence  secret  liens  are  limited  by  positive  law.  They 
ara  rejected  as  stale  in  all  others,  when  unreasonably  ddayed  or  concealed 
•gainst  good  conscience  and  lair  dealing. 

When  a  seaman  is  hired  to  serve  on  a  small  vessel  navigating  the  intoior  wa- 
ters of  the  state,  and  he  knows  the  residence  and  responsibility  of  the  owner, 
he  will  be  required  to  seek  his  remedy  for  wages  in  the  Municipal  Courts  of 
the  vicinage,  at  the  risk  of  all  costs  if  he  arrests  the  vessel  in  this  Coorl 

This  Court  may  refuse  to  take  oognizance  of  such  case  unless  it  be  shown  that  the 
remedy  in  the  local  Court  is  doubtful. 

AuauBTUS  JosuNE,  of  Waterford,  in  this  State,  the 
libellant,  alleges,  that  on  or  abont  the  1st  of  June, 
1846,  he  shipped  at  Troj,  on  board  the  scow  Bolivar, 
as  a  second  hand,  at  the  rate  of  sixteen  dollars  a  month ; 
that  said  vessel  was  owned  by  James  Bjnders,  the 
master,  and  was  employed  in  carrying  freight  upon  the 
tide  waters  of  the  Hudson  River,  between  Troy,  Bris- 
tol and  the  Ciiy  of  New- York;  that  he  was  em- 
I^oyed  at  that  rate  from  the  time  he  shipped  until  July, 
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1845 ;  that  his  wages  amounted  to  $32,  of  which  he  had 
been  paid  $16,  leaving  a  balance  due  him  of  $16.  He 
farther  alleges  that  said  vessel  was  owned  by  James 
Bjnders,  the  captain  thereof,  who  had  sold  her  to  Isaac 
Swangler,  of  Philadelphia;  that  said  Swangler  knew 
that  libellant  was  employed  as  a  hand  on  said  vessel ; 
that  immediately  after  the  sale  of  said  vessel,  she  was 
taken  out  of  the  jurisdiction  of  this  Court,  the  libellant 
having  been  discharged  from  her. 

He  prayed  that  tiie  owner  of  said  vessel  may  be 
decreed  to  pay  him  his  wages  due  as  aforesaid. 

George  Donner,  the  owner  of  the  scow,  in  answer  to 
the  above  claim  says,  that  he  purchased  the  vessel  from 
Isaac  Swangler ;  tiiat  he  knows  nothing  of  the  claim 
of  the  libellant,  and  he  alleges  that  he  is  informed  and 
believes  that  on  or  about  the  29th  of  July,  1845,  when 
said  Swangler  had  purchased  the  scow  from  Bjrnders 
her  master  and  owner,  the  said  master  stated  in  pre- 
sence of  the  crew,  the  libellant  being  present,  that  that 
was  the  last  trip  they  would  make  with  her,  as  on  her 
return  said  Swangler  would  take  possession  of  her  as 
owner ;  and  that  there  was  no  lien  or  incumbrance  of 
any  kind  upon  her ;  that  neither  of  said  crew  dissented 
from  this  representation  of  said  Rynders,  or  made  any 
claim  for  wages,  or  that  any  was  due.  He  further  al- 
leges, that  on  the  return  of  the  scow  from  Troy  to  Bris- 
tol, the  said  Swangler,  or  his  agent  went  on  board  of 
her  for  the  purpose  of  taking  possession  of  her ;  that 
he  conversed  with  the  crew  and  libellant,  telling  them 
of  his  object;  that  neither  libellant  or  any  of  the  crew 
made  any  demand  or  said  any  thbg  about  wages,  or 
intimated  that  any  thing  was  due  them  from  the  vessel 
He  further  alleges  that  said  Rynders,  at  that  time,  and 
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ever  since,  has  been  able  to  respond  to  any  claim  for 
wages  due  the  libellant,  and  resides  at  Waterford,  in 
the  immediate  yicinity  of  Ubellant.  He  further  alleges 
that  Hbellant  has  never  made  anj  claim  of  said  Swan* 
gler  or  himself,  previous  to  the  filing  of  this  libd, 
though  said  scow  has  been  ever  since  running  between 
Philadelphia  and  New- York,  and  that  he  purduised  her 
without  notice  of  anj  outstanding  demand  of  Ubellant 
for  wages  agdnst  her,  and  believing  her  free  of  all  liens 
for  wages.  Wherefore  he  prays  that  the  libel  be  dis- 
missed with  costs. 

It  appeared  in  evidence  that  the  Ubellant  shipped 
and  served,  as  alleged  by  him,  on  board  of  the  scow ; 
and  further,  that  the  vessel  was  s(M  by  her  master  snd 
owner,  honaftde^  for  a  ftdl  consideraticm,  to  Swangler, 
and  by  him  to  the  present  claimant;  the  sale  took 
place  in  Bristol,  Pennsylvania,  with  the  knowledge  of 
the  Ubellant,  who  then  made  no  claim  for  wages  due 
him  or  gave  any  notice  thereof,  until  more  than  a  year 
after  said  sale.  It  also  appeared  in  evidence  that  the 
Ubellant  resided  in  the  immediate  neighborhood  of 
Rynders,  the  former  master  and  owner,  and  subsequent 
to  the  sale  was  employed  in  the  siune  trade  and  between 
the  same  places  as  was  this  vessel  for  the  residue  of 
the  season. 

A.  Benedict,  for  Ubellant 

JR.  Ooodman,  for  claimant 

Betts,  J. — ^The  point  contested  in  this  case  is  whe- 
ther the  Ubellant  can  maintain  an  action  in  rem  for 
wages,  upon  the  pleadings  and  proofi  presented  in  the 
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case.  Under  OTdinary  circumstances,  a  sale  of  a  ves- 
sel will  not  divest  the  lien  a  mariner  has  against  her 
for  the  security  of  his  wages;  and  if  the  sale  is  by 
process  of  law,  Admiralty  will  uphold  and  enforce  the 
lien  against  the  proceeds  of  the  vessel,  wherever  they 
may  be  found  and  identified.  (^Sheppard  and  others  v. 
Nayhr  and  others^  5  Peters^  676.)  But  it  is  necessary 
that  seamen,  as  well  as  others,  in  order  to  uphold  a 
tacit  lien  or  privilege,  should  not  intentionally  con- 
ceal it  to  the  prejudice  of  purchasers  acquiring  the 
property  bona  fide^  and  in  ignorance  of  the  incum- 
brance. 

Wise  and  equitable  provisions  are  introduced  into 
some  systems  of  jurisprudence  limiting  their  continu- 
ance to  fixed  periods  of  time.  In  France  and  in  Lou- 
isiana, tiie  privilege  upon  the  ship  for  the  wages  of  the 
crew  must  be  claimed  and  asserted  before  the  ship  has 
made  a  voyage,  (in  case  of  a  sale,)  in  the  name  and  at 
the  risk  of  the  purchaser.  K  such  voyage  is  made 
without  any  claim  being  interposed  by  the  crew,  or  if 
more  than  sixty  days  have  elapsed  between  the  depart- 
ure and  return  of  the  vessel,  she  having  been  sold,  the 
privilege  is  lost  (C4>tfe  cfo  Clww.  191 ;  Sirey^  torn.  25, 
part  1,  p.  207 ;  Duranton  des  Privileges^  liv.  3,  tit.  18, 
§§  2,  6,  n.  133 ;  Civil  Code  of  Louisiana,  arts.  3,204, 
3,210;  Terry  v.  Terry,  10  Lou.  JR.  75.)  So  in  Penn- 
sylvania, the  time  of  delay  within  which  a  seaman 
must  assert  his  lien,  is  fixed  by  statute  to  nine  montha 
(2  Laws  Penn.  475.) 

By  the  marine  law  there  is  no  fixed  period  of  time 
within  which  mariners  must  proceed  to  enforce  their 
lien  for  wages,  yet  such  lien  will  become  extinct  or 
barred  by  unreasonable  delay,  if  the  vessel  passes  into 
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the  hands  of  a  bona  fide  purchaser,  ignorant  of  such 
daim.  (3  Kent  Com.  196.)  Judge  Ware  remarks,  it 
is  not  doubted  that  a  seaman  may  lose  his  lien  by  Ijing 
hj  for  a  length  of  time,  and  suffering  the  vessel  to  be 
sold  to  a  person  ignorant  of  his  claim,  without  giving 
him  notice.  (The  Haatem  Star,  Ware's R  lS4t.)  And 
in  Leland  v.  The  Ship  Medora,  it  was  held  that  liens 
for  wages  should  in  no  case  extend  beyond  the  next 
voyage,  if  they  are  unknown  to  the  public,  and  new 
interests  of  third  persons  as  to  the  vessel  intervene 
without  notice.  (2  Woodb.  and  Minot,  104.)  In  the 
case  of  Packard  v.  TTie  Sloop  Louisa,  Judge  Wood- 
bury animadverts  strongly  upon  the  equities  of  inno- 
cent parties  in  opposition  to  secret  and  stale  liens. 
He  says,  to  allow  a  seaman,  after  his  voyage  is  over  and 
his  contract  ended  and  his  connection  with  the  vessel 
dissolved  and  he  has  embarked  for  years  in  employ- 
ment elsewhere,  to  retain  a  secret  lien  on  the  vessel, 
and  thus  prevent  her  sale  or  use  unincumbered  and 
embarrass  any  new  purchaser  without  notice,  would  be 
very  bad  policy.    <2  W.  <&  K  49.) 

If  the  claimant  in  this  case  had  either  actual  or  con- 
structive notice  of  the  claim  of  the  libellant,  he  might 
have  protected  himself  against  it  by  requiring  the  vendor 
to  extinguish  it,  or  he  could  have  withheld  the  amount 
fix)m  the  purchase  money.  The  conduct  of  the  libellant 
was  calculated  to  mislead  and  wrong  him.  He  was 
present  at  the  negotiation  of  sale,  and  was  informed,  in 
presence  of  the  purchaser,  that  it  had  been  made,  yet 
permitted  him  to  buy,  without  giving  him  notice  there 
were  wages  in  arrear.  These  considerations  supply  an 
equitable  bar  to  the  action  in  this  form,  treating  it  as 
brought  by  a  mariner  for  services  on  a  sea-going  vessel 
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The  case  is,  however,  to  be  considered  in  another 
point  of  view.  The  bargain  for  labor  on  this  small 
craft  had  relation  to  services  on  the  waters  of  the  Hud- 
son River,  within  this  State,  and  was  between  men  who 
were  near  neighbors,  residing  in  the  interior  of  the 
State,  the  seaman  well  knowing  the  responsibilitj  of 
the  master  and  owner  of  the  vessel,  and,  except  only 
by  intendment  of  law,  hiring  himself  no  doubt  solely 
trusting  to  that  personal  responsibility.  There  was  an 
easy  and  cheap  remedy  at  his  command  in  the  local 
Courts  against  the  owner  for  his  wages,  upon  which  he 
would  naturally  rely,  and  this  Court  discourages  actions 
in  rem  upon  demands  of  this  character,  by  denying  all 
costs  in  them  where  they  could  be  enforced  in  the 
municipal  Courts  of  the  vicinage  of  the  parties,  and  will 
even  refuse  to  take  cognizance  of  such  demands  in  rem^ 
unless  it  be  proved  that  the  remedy  in  the  local  Courts 
is  doubtful. 

For  these  reasons,  the  libel  will  be  dismissed  with 

OOStB. 
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Thi  Scow  Bouyab. 

A  BArin«r  hM  t  liea  for  wages  eariMd  on  board  a  sailiBg  TeHMl  of  fifty  tons 
burthen,  eoftgad  in  the  tranaportation  of  merehandiae  on  tide  waten  vpon 
the  Hndaon  Biver,  within  the  territory  of  the  State. 

Thk  hm  ean  be  enforeed  against  the  Tenel  in  the  hands  d  a  komm  JUk  pvr- 
ehaser  of  her,  if  she  was  sold  without  the  knowledge  of  the  seaman  and  he 
pursues  his  claim  at  the  first  opportunity  after  his  debt  has  aeemed. 

Although  the  mariner  and  owner  are  residents  of  this  State,  near  eaah  other, 
and  the  amount  in  demand  is  small,  the  suit  therefor  need  not  be  prosecuted 
in  the  local  courts,  if  demand  of  payment  is  previously  made  of  the  owner, 
and  the  latter  fails  to  proTc  the  seaman  had  adequate  remedy  against  his 
proper^  In  such  courtSL 

Tms  action  was  instituted  by  Jolin  W.  Shook  for  tlie 
recovery  of  a  balance  alleged  to  be  dne  him  for  wages 
earned  as  a  hand  upon  the  scow  Bolivar,  a  small  sail- 
ing vessel  of  fifty  tons  burthen  and  over.  The  plead- 
ings and  the  evidence  for  the  defence  were  mainly  the 
same  as  in  the  case  of  Atigustua  Josline  v.  The  same 
vessel.  For  the  reasons  set  forth  in  the  decision  in  that 
cause  the  libel  was  dismissed  with  costs. 

Some  days  subsequent  to  the  hearing,  a  motion  was 
made  on  the  part  of  the  libellant  for  a  re-hearing,  and 
it  appearing  upon  the  allegations  and  affidavits  pro- 
duced on  the  part  of  the  libellant,  that  there  is  reason- 
able ground  to  believe  that  his  case  was  not  fully  and 
accurately  presented  to  the  Court  on  the  former  hear- 
ing, and  that  he  was  in  possession  of  new  and  material 
testimony  not  known  to  him  on  the  former  hearing 
and  not  then  at  his  command,  it  was  ordered,  on  mo- 
tion of  his  advocate,  that  a  new  hearing  be  granted 
therein,  the  libellant  paying  the  costs  of  the  former 
hearing  and  of  this  motion. 
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On  the  re-heanng,  the  libellant  produced  proofe 
showing  that  his  hiring  on  the  vessel  terminated  in  this 
State  on  the  15th  day  of  July,  1845,  wages  then  being 
due  him,  and  that  she  was,  a  few  days  thereafter,  sold 
in  the  State  of  Pennsylvania^  on  tiie  Delaware  River, 
and  was  there  delivered  to  the  purchaser  without  the 
knowledge  of  the  Ubellant 

It  was  further  proved  that  the  libellant  demanded 
payment  of  his  wages  of  the  former  master  and  owner 
without  obtaining  them,  and  refused  to  relinquish  his 
lien  on  the  vessel  therefor ;  and  the  wages  not  being 
paid,  he  directly  thereafter  left  his  demand  with  the 
proctor  in  this  cause,  with  directions  to  have  the  ves* 
sel  arrested  therefor  whenever  she  could  be  found 
within  the  waters  of  this  State ;  and  that  the  libel  in 
this  case  was  filed,  and  the  warrant  thereon  issued,  and 
the  said  vessel  arrested  on  her  first  return  to  this  State. 
Upon  these  facts  it  was  contended  that  the  libellant 
was  entitled  to  a  decree  for  the  balance  of  wages  due 

him. 

A.  Benedict^  for  libellant 
jS.  Ooodman^  for  claimant 

Betts,  J. — On  the  former  hearing,  this  cause  was 
dismissed  for  the  reasons  given  in  the  preceding  case 
of  Josline  v.  T?ie  aarne  vessel.  The  new  evidence  in- 
troduced on  this  hearing  has  freed  the  case  of  the  ob- 
jections upon  which  the  former  decree  was  based.  It 
is  not  denied  that  a  mariner  has  a  legal  right  to  pro- 
ceed in  rem  for  the  recovery  of  wages  against  craft  of 
this  character,  engaged  in  transporting  merchandise  on 

Vol.  n.  31 
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tide  waters ;  and  the  evidence  now  shows  that  all  pro- 
per efforts  and  diligence  were  used  bj  the  libeUant  to 
collect  the  debt  of  the  owner  before  the  vessel  was 
attached  in  this  Court,  and  that  her  sale  was  made 
without  notice  to  the  libellant 

There  having  been  no  laches  on  the  part  of  the  sea- 
man in  this  case,  the  lien  follows  the  vessel  into  the 
hands  of  the  purchaser,  and  can  be  enforced  notwith- 
standing his  ignorance  of  its  existence,  wherever  the 
vessel  can  be  found.  (^Shepard  and  oOiera  v.  Tayhr 
and  others,  6  Peters,  675  ;  The  Neptune,  1  Eagg.  227; 
The  Mary,  1  Paine,  180;  The  Batavia,  2  Dods.  500; 
2  8umn.  443.) 

This  demand  was  put  in  train  for  collection  against 
the  vessel  within  a  few  weeks  after  it  became  payable, 
and  its  prosecution  was  delayed  by  the  absence  of  the 
vessel  from  the  State,  out  of  the  jurisdiction  of  the 
Court,  and  not  by  the  laches  of  the  Ubellant 

The  libellant  proves  an  unsuccessful  demand  of  pay- 
ment from  the  owner  who  contracted  with  him ;  and  his 
inability  to  satisfy  the  wages  may  be  reasonably  im- 
plied, in  the  absence  of  all  evidence  on  his  part  that 
he  possessed  property  sufficient  to  satisfy  the  debt,  and 
that  it  was  so  circumstanced  that  it  could  be  reached 
by  the  process  of  the  municipal  Courts. 

I  think  the  libellant  has  supplied  satisfactory  reasons 
for  the  delay  of  his  proceeding,  and  for  resorting  to 
this  remedy  in  this  Court  against  the  vessel 

Let  the  following  decree  be  entered  in  this  cause : 

It  is  ordered  that  there  be  a  decree  in  favor  of  the 
libellant  for  the  amount  of  wages  due  him,  and  that  the 
vessel  be  condenmed  therefor,  and  for  the  taxed  costs 
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of  this  suit ;  and  unless  a  stipnlation  by  the  partiea, 
fixing  the  amount  of  such  wages,  is  filed  within  two 
days  after  this  decree,  it  is  fiirther  ordered  tiiat  it  be 
referred  to  a  commissioner  to  ascertain  and  report  the 
wages  due  the  libellant,  after  deducting  all  proper 
charges  and  allowancea 


Thb  Steahboat  Nbptunb. 

In  Aot&ODfl  IB  the  fod«nd  Courts,  partiM  to  the  record  cannot  be  eimmined  as 

witnecieiL 
The  federal  Ooorti  will,  upon  motion  and  for  good  eanee  shown,  anthorize  tha 

name  of  a  party  to  be  ttrieken  from  the  pleadings ;  and  he  can  then  be  ex- 
amined as  a  witneM,  subject  to  aU  legal  objections. 
Sailing  yessels  meeting  steamers  at  sea  must  use  due  precautions   to  aroid 

coming  in  collision  with  than,  as  for  example  by  taking  care  not  to  impede 

their  course  or  embarrass  their  navigation. 
In  an  action  for  damages  incurred  to  a  sailing  yessel  through  collision  with  a 

steamboat,  the  Hbellants  must  prore  the  sailmg  yessel  clear  of  aU  eulpahla 

conduct  conducing  to  the  collision.    Steamers  are  not  bound  to  guard  sailing 

Tcssels  against  their  own  misconduct 
It  is  the  duty  of  a  steamer  to  take  prudential  measures  in  ample  season  fer 

avoiding  a  sailing  TCisel,  when  the  two  are  approaching. 
Sailing  Tcssels  are  not  bound  to  have  lights  suspended  in  the  night  time. 
The  poaitive  testimony  of  witnesses  to  their  own  acts,  at  the  time  of  a  eoIlirfoB^ 

is  entitled  to  outweigh  the  oj^ions  and  belief  of  out-nunibering  witnesBes  who 

Judged  of  such  acts  from  the  opposite  yessel 
The  master  and  crew  of  a  yessel  are  competent  witnesses  for  the  owner  of  the 

vessel  in  a  cause  of  collision. 

Tms  was  a  cause  of  collision.  It  came  before  the 
Court  upon  the  following  pleadings:  The  libel  and 
complaint  of  Zebulon  Paine,  owner  of  one-half  part  of 
the  schooner  lola  and  owner  of  part  of  her  cargo ; 
Sarah  Sherwood,  owner  of  the  other  half  part  of  the 
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schooner;    John    Bnchanan    and    Andrew  Bradford^ 
owners  of  part  of  the  cargo ;  Joseph  Snmner,  master 
of  the  said  schooner ;  James  McCollin,  mate ;  Ambrose 
Venelan,  James  Wooster,  seamen ;  Henry  Coff,  cook ; 
and  Augostns  Norten,  a  passenger  on  board  of  said 
schooner,  allege  that  the  said  schooner  lola,  on  or  abont 
the  7th  day  of  July,  )  846,  left  the  port  of  Eastport,  in 
Maine,  with  a  cargo  of  lathes,  pickets,  plaster,  fish  in 
barrels,  and  packages  of  money,  bound  for  the  port  of 
New-Tork ;  that  the  schooner  was  tight  and  staunch 
and  strong,  and  well  manned  and  appointed ;  that  in 
the  evening  of  the  14th  July  she  had  proceeded  about 
a  mile  to  the  south  of  the  light-boat  stationed  off  the 
Middle  Ground,  a  shoal  nearly  opposite  to  Stratford 
Point,  and  that  the  schooner  passed  the  light-boat, 
being  about  a  mile  to  the  southward  thereof;  that  the 
laid  schooner  was  then  steering  about  a  west  course, 
the  wind  being  nearly  fi"om  the  north ;  that  the  night 
waa  dear,  and  the  said  vessel  could  be  easily  discerned 
at  a  considerable  distance ;  that  whilst  sailing  upon  her 
course,  about  west,  with  a  fresh  wind,  going  from  six 
to  eight  knots  an  hour,  between  nine  and  ten  at  night 
she  was  negligently  run  against  and  into  by  the  steam- 
boat Neptune,  which  was  then  proceeding  down  the 
Sound  from  the  city  of  New- York,  and  run  and  struck 
against  the  hull  of  the  said  schooner  between  the  fore 
and  main  rigging  on  her  larboard  side,  with  such  great 
force  and  violence  as  to  break  and  tear  open  the  hull 
of  said  schooner,  and  cut  her  nearly  in  two,  so  that  she 
filled  and  sunk  almost  immediately,  and  the  said  vessel 
and  her  cargo,  and  the  clothes,  money  and  effects  of 
ihe  crew  and  passengers,  were  totally  lost,  and  a  female 
named  Murphy   and  her  child,  were  drowned;   that 
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Long  Island  Sound,  where  the  disast^  occurred,  is  very 
wide,  and  there  was  ample  room  for  the  steamboat  to 
have  passed  and  avoided  the  schooner;  that  the 
schooner  was  worth  three  thousand  dollars ;  that  that 
part  of  the  cargo  belonging  to  the  said  Paine  was  of 
the  value  of  $550 ;  that  the  value  of  the  cargo  belong- 
ing to  John  Buchanan  was  $117 ;  that  the  owners  of 
the  schooner  lost  the  freight  and  passage  money,  &c., 
and  the  other  libellants  set  forth  their  losses  as  by  an- 
nexed schedules ;  they  pray  fgr  a  decree  in  their  favor, 
for  their  damages  and  costa 

The  respondent  in  his  answer  says,  that  as  to  the 
ownership  of  the  schooner  lola,  the  cargo  and  the 
other  subjects  of  property,  he  knows  nothing,  and 
therefore  leaves  it  to  the  libellants  to  make  out  proof 
of  their  allegations.  He  further  alleges  that  the  steam- 
boat Neptune,  being  in  good  order,  suflSciently  equip- 
ped and  manned,  sailed  from  New- York,  14th  July, 
1846,  bound  to  Newport  and  Providence,  in  Rhode 
Island,  and  proceeding  upon  her  passage  at  her  regular 
rate,  about  one  mile  from  Stratford  light-boat,  about 
nine  or  ten  o*clock  in  the  evening,  a  vessel  was  seen 
about  one-half  of  a  quarter  of  a  mile  ahead,  which 
vessel  was  the  schooner  lola.  That  immediately  upon 
seeing  the  schooner,  the  course  of  the  steamboat  Nep- 
tune was  changed  to  windward  of  the  schooner,  for 
the  purpose  of  giving  the  said  schooner  the  course  die 
was  then  running.  That  when  the  said  steamboat  was 
about  ten  or  twelve  lengths  fit)m  said  schooner,  it  waa 
observed  that  the  latter  had  changed  her  course,  and  was 
luffing  up  so  as  to  cross  the  bows  of  the  said  steamboat 
That  when  first  seen,  said  schooner  was  running  north 
by  south,  from  which  she  changed  suddenly  to  about 
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Borihirest  That  on  seeing  that  said  schooner  had 
changed  her  course,  the  bell  of  the  steamboat  was  im- 
mediately rang  to  stop  her,  and  all  efforts  made  to 
avoid  the  collision ;  but  the  said  schooner  came  directly 
across  the  bows  of  the  said  steamboat,  and  the  latter 
having  some  headway,  a  collision  could  not  be  avoided. 
That  said  schooner  was  struck  about  midships,  and  her 
crew  at  once  jumped  from  the  rigging  on  board  the 
said  steamboat  That  hearing  that  a  female  and  child 
were  left  on  the  schooner,  a  small  boat  was  immediately 
lowered  from  the  Neptune,  sufficiently  manned,  and 
every  effort  made  to  save  any  persons  on  board  said 
schooner.  That  the  captain  of  the  steamboat,  and  the 
men  with  him  who  manned  the  said  small  boat,  con- 
tinued to  row  about  the  place  of  the  disappearance  of 
the  schooner  for  more  than  half  an  hour,  and  finding 
no  person  needing  their  aid,  they  returned  to  the  Nep- 
tune. That  the  master,  pilot  and  wheelsman  of  the 
Neptune  were  experienced  and  skilful,  and  that  the  crew 
were  not  inexperienced,  careless  and  incompetent  men; 
nor  was  the  steamboat  carelessly,  improperly  or  un- 
ddlfully  navigated  at  the  time ;  nor  was  the  loss  of  the 
schooner  and  cargo,  nor  the  lives  of  any  persons,  if 
any  such  were  lost,  occasioned  by  the  &ult,  careless- 
ness or  unskilful  management  of  the  steamboat  That 
the  reason  why  the  said  schooner  was  not  seen  earlier 
was  that  a  heavy,  black  cloud  shut  her  out  from  view, 
and  she  had  no  lights  visible  on  board.  That  the 
change  of  the  course  of  said  steamboat  threw  the 
broadside  of  the  Neptune  to  view  from  the  schooner, 
80  that  the  man  at  the  helm  on  the  schooner  saw  the 
head  and  stem  lights  of  the  steamboat,  and  her  course 
was  pldnly  seen  by  him.    That  the  wind  was  blowing 
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freeh,  and  the  ^^  luffing  up"  of  the  schooner  so  afl  to  crosB 
the  bows  of  the  steamboat,  when  the  position  and 
eonrse  of  the  latter  was  evident  to  those  on  board, 
oonld  not  have  been  expected  by  any  person  on  board 
the  steamboat,  and  was  contrary  to  all  proper  and  lawfhl 
mles  of  navigation.  That  the  accident  aforesaid  was 
occasioned  by  the  great  negligence  and  want  of  care 
of  the  officers  and  crew  of  the  schooner  in  not  provid- 
ing proper  lights  on  deck,  and  in  changing  the  course 
of  the  schooner  right  across  the  bows  of  the  steam- 
boat,  and  not  by  any  negligence,  want  of  skill  or  care 
of  the  officers  and  crew  of  the  steamboat  Wherefore 
they  pray  that  the  libel  be  dismissed  with  costs. 

The  matters  in  controversy  under  the  pleadings  re- 
late to  damages  sustained  by  the  owners  of  the 
schooner  lola,  who  are  a  portion  of  the  libellants,  and 
also  by  the  owners  of  the  cargo  and  property  on 
board,  who  are  the  other  libellants,  in  consequence  of 
her  destruction  by  collision  with  the  steamboat  Nep- 
tune. 

The  master  and  crew  of  the  lola  are  co-libellants, 
who  sue  for  property  owned  by  them  which  was  lost 
on  board  the  schooner;  and  they  were  offered  as  wit- 
nesses on  the  hearing  to  prove  the  damages  they  had 
sustained,  and  the  liability  of  the  steamboat  therefor. 

Exceptions  to  their  competency  having  been  taken 
on  the  part  of  the  claimants,  the  Court  permitted  that 
question  to  be  argued,  preliminarily  to  the  hearing  of 
tiie  cause  upon  the  merita 

F.  B.  Cutting^  on  the  part  of  the  libellants,  argued 
that  the  witnesses  were  competent  ex  necessitate^  and  also 
in  conformity  to  the  practice  of  Admiralty  Courts  in 
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cases  of  wages  and  salvage.  He  cited  1  ChreenL  Ev. 
27;  12  Yin.  Ah.  24,  ^l  34;  12  Johnncm,  461  ;  6 
TTend  407,  409 ;  4  Wend.  483 ;  11  Wend.  568 ;  16 
Wend  595-6;  2  Wheat  111;  NoU,  117;  2  YeaJbus'  K 
254;  4  jDaZl  153;  1  Qrtml  §§  348,  350;  DunUp  Ad 
Pr.  264;    2  -Bm  Gw.  &  Ad.  112;  i)wnl  85,  89,  90; 

1  Sumn.  402 ;  1  Story,  432 ;  Dunl  87 ;  jBe<fe' Pr/67 ; 

2  ^ojr^r.  145. 

Z/.  B.  Woodruff  &  Oeorge  Wood  controverted  these 
positions  and  cited  6  Peters,  143 ;  2  BrowrCs  Penn.  K 
350;  Sloop  Betsey,  1  Sumn.  402,  432;  2  Hogg.  164; 
Dunl  264-5 ;  1  Peters'  Ad.  211. 

Betts,  J. — ^The  rule  in  equity  established  in  the 
Courts  of  this  State  does  not  disqualify  a  party  named 
on  the  record  from  being  a  witness  in  the  cause,  if  he 
has  no  certain  interest  in  the  event  (1  Johns.  R  556 ; 
2  Gowen,  186-189 ;  1  Johns.  Gh.  R.  550 ;  6  Johns.  Gh. 
R.  212.)  Some  of  the  judges  in  those  cases  were  in- 
disposed to  consider  a  mere  contingent  liability  to  costs 
as  amounting  to  a  disqualifying  interest;  but  the 
present  Chancellor  seems  to  hold  a  party  incompetent 
for  that  cause.     (6  Paige,  565.) 

At  law  the  rule  is  clearly  so,  and  parties  to  the  re- 
cord, who  are  merely  nominal,  or  who  consent  to  be 
sworn,  are  not  admissible  as  witnesses  when  objected 
to.  (4:  Johns.  R.  140;  20  Johns.  R.  142;  1  Wend  20; 
4  Wend  453;  7  Gcrwea  R.  650;  19  Wend.  353.) 

The  rule  of  disqualification  because  of  connection  with 
the  suit  is  not  so  stringent  in  all  the  States.  The  cases 
upon  the  subject  exhibiting  the  diversity  of  the  law  in 
this  respect  are  collected  in  Gotven  d  HCWs  Notes  U 
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Phil  Ev.  pp.  134—145  and  1548  ;  Oreenl  Ev.  §  347; 
but  this  Court  is  not  called  upon  to  estimate  their  rela- 
tive authority,  or  at  liberty  to  discuss  the  question  made 
as  an  open  one.  The  Supreme  Court  of  the  United 
States  has  settled  the  law  definitively,  for  all  the  na- 
tional tribunals,  that  a  party  to  the  record  is  an  incom- 
petent witness  in  the  cause.  This  is  placed  upon 
grounds  of  policy  which  does  not  admit  of  the  excep- 
tions recognised  by  other  Courts.  (De  Wol/y.  Johnson^ 
10  Wheat  R.  367,  384 ;  ScoU  v.  Lloyd,  12  Peters,  145 ; 
Stein  V.  Bovoman,  13  Peters,  209.) 

A  party  is  held  disqualified  to  testify  in  such  cause, 
although  his  interest  be  nominal  or  entirely  extin- 
guished, or  be  protected  by  a  deposit  of  money,  equal 
to  any  liability  he  may  become  subject  to. 

Proceedings  in  Maritime  Courts  are  governed  by 
general  rules  applicable  to  cases  at  law  and  in  equity, 
where  no  special  course  has  grown  up  from  long  usage 
in  those  Courts,  or  has  not  been  appointed  by  positive 
law.  (1  Sumn.  343,  344.)  Prize  causes  and  suits  for 
salvage  are  prosecuted  in  the  names  of  all  parties  in- 
terested in  the  recovery,  and  the  suitors  named  in  the 
pleadings  are  admitted  as  witnesses  to  sustain  the  ac- 
tion. This  is, put  upon  the  ground  of  necessity;  but  it 
is  also  to  be  observed  that  those  actions  are  founded  in 
principles  of  public  policy,  and  look  to  other  results 
than  the  mere  rights  and  rewards  of  individual  suitors. 
They  are  equally  anomalous  in  the  permission  to  par- 
ties not  having  a  common  right  and  interest — on  the 
contrary,  often  setting  up  interests  hostile  to  each 
other — ^to  unite  in  the  same  action,  as  in  the  admission 
of  such  parties  to  testify,  not  for  each  other  alone,  but 
each  also  for  his  personal  interdsta 
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So  by  act  of  Congress,  (July  20,  1796,  §  6,)  seamen 
are  compelled  to  join  in  actions  for  wages  earned  in  a 
common  voyage,  brought  against  the  vessel ;  yet  the. 
gaits  are  distinct  and  several,  and  have  all  the  properties 
of  actions  prosecuted  by  parties  independently  of  each 
other;  (5  Peters  R.  714;)  and  the  co-libdlants,  in 
such  actions,  must  accordingly  be  admissible  witnesses 
for  each  other,  as  in  separate  suits.  There  is  no  com- 
mon interest,  even  contingently,  as  to  costs.  If  the  de- 
cree be  against  the  libel,  one  libellant  is  not  chargeable 
with  the  costs  incurred  by  the  re^ondents  on  account 
of  his  co-libellant,  and  can  only  be  made  liable  for  those 
created  by  his  individual  claim. 

Neither  the  claim  of  necessity,  of  long  usage  and  cus- 
tom, or  the  appointment  of  positive  law,  applies  to  the 
position  or  quality  of  the  witnesses  offered  in  this  case. 
They  are  not  brought  forward  as  indispensable  parties  in 
the  cause,  and  who  are  the  only  witnesses  present,  and 
capable  of  giving  evidence  to  the  facts  in  question. 
They  stand  upon  the  record  as  common  sufferers  for  a 
tort,  and  in  that  position  are  disabled  from  testifying 
for  their  associate& 

The  case  of  the  Oounteas  of  Devon^  (2  Eagg.  145,) 
cited  in  support  of  the  admissibility  of  these  Ubel- 
lants  to  testify,  stands  on  a  different  doctrina  The 
witnesses  admitted  in  that  case  were  not  parties  to  the 
action,  nor  proved  to  be  interested  in  its  event. 

I  think  the  objection  ought  to  prevail,  and  that  the 
libellants  must  be  excluded  as  witnesses  in  the  cause. 

A  petition  being  subsequently  presented  to  the  Court, 
praying  that  the  names  of  the  master  and  crew  of 
the  schooner  might  be  stricken  from  the  record,  an 
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order  to  that  effect  was  entered,  and  the  testimony  of 
these  witnesses  and  other  proofs  were  then  offered  in 
support  of  the  allegations  of  the  libel  The  material 
&cts  will  appear  sofficientlj  in  the  opinion  of  the  Court 

Oeorge  Wood  and  L.  B.  Woodruffs  for  the  claimanta 
The  burden  of  proof  is  on  the  libellants.    (Iron  Duke^ 
9  JurtBtf  477.)    The  vessel  complaining  must  be  free 
from  all  blame.     {The  Friends,  1  W.  Bob.  485  ;  1  Boh. 
Adm.  B.  488;  3  Garr.  &  P.  531.) 

F.  B.  Ovttmgy  in  reply,  for  the  libellanta 
The  Neptune  was  palpably  off  her  course ;  she  must 
take  the  burden  of  accounting  for  her  situation.  {The 
Perth,  3  Hogg.  417 ;  SUyry  an  Bail.  §§  608,  609,  611 ; 
3  ffagg.  316 ;  The  Jupiter,  3  Carr  &  Payne,  528.) 

Childs  says  he  saw  the  schooner  right  ahead  on  her 
starboard,  and  he  turned  to  windward.  This  was  a  viola- 
tion of  kw.  {Abbott,  234;  SU/ry  on  Bail.  §  611;  3  , 
Kent,  230;  7  Law  Beporter,  222;  The  Cynosure,  3 
Sagg.  320.)  The  steamboat  should  have  kept  off  to 
starboard.  (1  Wm.  Bob.  481 ;  The  Friends,  lb.  467 ; 
The  Shannon,  1  Law  Bep.  313,  318;  7  Law  Bep.  222 ; 
The  Narragansett,  ante,  246.)  If  it  was  dark,  the  Nep- 
tune was  in  fault  in  running  at  full  speed.  (3  JSdgg. 
417 ;  lb.  176;  13  Peters'  R  181.) 

Bbtts,  J. — ^The  importance  which  this  controversy  has 
assumed  on  account  of  the  amount  of  loss  incurred  by 
the  collision,  and  of  the  question  of  the  right  naviga- 
tion of  the  respective  vessels,  has  caused  a  more  pro- 
longed examination  of  testimony  and  a  wider  discus- 
sion at  the  hearing  than  would  seem  demanded  by  the 
intrinsic  difficulties  of  the  case. 
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A  sailing  vessel  and  a  steamboat  running  in  opposite 
directions,  came  in  collision  on  the  Sound,  in  the 
night  time.  The  injury  was  received  chiefly  by  the 
schooner,  which  sunk  directly  after  the  collision.  The 
libellants  charge  the  act  to  have  been  wholly  the  fault 
of  the  steamer,  and  that  they  are  entitled  to  full  re- 
muneration from  her  for  their  losses.  The  schooner  is 
alleged  to  be  worth  $3,000,  and  the  property  on  board 
her,  totally  lost,  about  $1,000. 

The  particulars  on  which  the  action  is  grounded 
stated  in  the  libel,  are,  that  the  schooner  was  on  her 
passage  from  Eastport,  Maine,  to  New-Tork,  and  on 
the  night  of  July  14,  1846,  was  standing  about  west, 
running  about  six  or  d^ht  knots  the  hour,  the  wind 
being  freA  and  nearly  north,  when,  between  nine 
and  tea  P.  M.^  she  was  run  into  by  the  steamboat 
Neptune,  proceeding  down  the  Sound  from  the  city  of 
New- York. 

The  schooner  had  paased  the  light-boat  stationed 
on  the  Middle  Ground  nearly  opposite  Stratford  Point, 
about  one  mile,  south  of  that  boat  The  night  was 
dear,  and  the  schooner  could  be  easily  discerned  at  a 
considerable  distance  from  the  steamer. 

The  schooner  was  cut  nearly  in  two  by  the  collision, 
and  sunk  almost  immediately;  the  vessel,  cargo,  clothes^ 
money  and  effects  of  the  crew  and  passengers  were 
totally  lost,  and  two  passengers,  a  woman  imd  her  child, 
were  drowned. 

The  libel  alleges  that  the  steamboat  was  carelessly, 
improperly  and  unskilfully  navigated,  and  the  disaster 
was  occasioned  solely  thereby.  That  her  crew,  and 
those  having  her  management,  were  inexperienced  imd 
incompetent,  or  else  were  careless  or  negligent ;  and 
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that  the  disaster  was  occasioned  without  the  faidt  of 
the  schooner  and  her  crew. 

The  libellants  are  bound  to  proye  their  own  conduct 
correct,  both  in  what  was  done  or  omitted  to  be  done 
on  board  their  vessel  If  their  acts  caused  the  colli- 
sion, or  essentially  conduced  to  it,  they  must  bear  the 
consequences,  and  cannot  call  upon  the  steamer  to  con- 
tribute to  t^eir  satisfaction,  unless  it  appears  she  was 
equally  in  fault  (2  Hogg.  154;  Catharine  of  Dover^ 
2  Ihid.  360.) 

They  must  further  show  that  the  schooner  was  weE 
found,  manned  and  equipped  for  the  navigation  in 
which  she  was  employed ;  and  they  have  no  exemption 
in  any  of  these  particulars  because  the  injury  was  re- 
ceived from  a  vessel  propelled  by  steam.  The  action 
is  for  a  tort  The  complaining  vessel  must  appear  clear 
of  blame,  and  also  prove  fault  or  negligence  on  the 
part  of  the  other  directly  leading  to  the  disaster. 
{Ligo,  2  Hagg.  356.) 

The  law  no  way  justifies  the  notion  that  steam  ves- 
sels are  burthened  with  the  sole  risks  and  responsibili- 
ties of  encounters  with  sailing  vessela  The  rule  is  re- 
ciprocal, placing  both  classes  of  vessels  under  a  com- 
mon liability  and  privilege ;  except  that  steamers  are 
regarded  as  always  possessing  the  means  of  a  sailing 
vessel  with  a  free  wind,  with  the  additional  advantage 
of  being  able  to  stop  their  headway  or  tate  a  retro- 
grade movement 

Those  means  they  are  bound  to  employ  to  avoid  a 
sailing  vessel  at  anchor,  or  embarrassed  in  her  position 
or  movements,  or  when  keeping  her  own  course.  This 
service  is  exacted  of  steam  vessels  in  contribution  to  the 
common  safety  of  navigation,  and  is  due  as  well  when 
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a  sailing  vessel  is  tinder  difficulties  from  the  improvi- 
dence or  nnskilfhlness  of  those  managing  her,  as  if 
brought  upon  her  bj  mischance,  or  without  fisiult  on 
her  part 

A  sailing  vessel  under  way  has  no  right  to  hold 
Bteamers  approaching  her,  responsible  under  all  circum- 
stances, for  her  security  against  them.  She  has  also  an 
important  duty  to  perform  in  preventing  «  collision. 
She  must  keep  steadily  the  course  she  is  running  when 
near  a  steamer,  or  if  she  departs  from  it,  the  change 
must,  if  practicable,  be  made  in  a  manner  to  aid  the 
steamer  in  avoiding  her. 

If  in  this  case  the  defence  set  up  is  established,  that 
the  schooner,  when  too  near  for  the  steamer  by  any 
manoeuvre  to  escape  her,  luffed  suddenly  across  the 
bows  of  the  Neptune,  and  received  the  injury  in  that 
manner,  the  action  cannot  be  sustained,  and  the  claim- 
ants should  be  discharged  from  it  with  costa 

Upon  this  fact  the  pleadings  and  proofe  are  in  direct 
conflict  That  issue  embraces  the  substantial  merits  of 
the  case. 

The  question  upon  the  competency  of  the  libellant's 
witnesses  to  testify  in  the  cause  will  be  afterwards 
noticed. 

Witnesses  on  the  different  vessels  so  habitually  dis- 
agree in  their  opinions  of  the  immediate  or  remote 
causes  of  a  colUsion  at  sea,  and  of  the  incidents  of  the 
occurrence  observed  on  both  sides  at  the  same  time, 
that  Courts  can  place  little  confidence  in  their  expres- 
sions of  opinion,  and  can  rarely  feel  it  prudent  to  decide 
causes  of  collision  upon  testimony  of  that  character. 
Receiving  with  great  distrust,  the  opinions  and  judg- 
ments of  witnesses  so  circumstanced,  however  intelligent 
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and  worthy  the  individuals  may  be,  the  Court  looks 
chiefly  to  facts  stated  by  witnesses  to  have  occurred 
within  their  personal  knowledge.  What  a  witness  asserts 
he  did  at  the  time  or  did  not  do  on  his  own  vessel,  is 
generally  more  satisfactory  evidence  of  the  fact  than  the 
opinions  and  belief  of  a  dozen  others,  formed  from  what 
they  supposed  they  saw  or  heard  on  another  vessel 

(The  Court  here  analyzed  and  collected  carefully  the 
testimony  of  the  various  witnesses ;  but  it  is  not  deemed 
necessary  to  the  clear  apprehension  of  the  principles 
of  this  decision  to  report  that  part  of  the  opinion.) 

The  men  on  the  deck  and  the  one  at  the  wheel  of  the 
schooner  all  testify  positively  that  no  movement  of  her 
helm  or  change  of  her  course  was  made  when  the 
steamer  was  coming  upon  her. 

The  effort  of  the  claimants  is  to  prove  that  ihe 
schooner  suddenly  luffed  after  the  steamer  had  star* 
boarded  her  helm  and  was  going  clear  of-  her,  and*  was 
thus  thrown  across  the  bows  of  the  Neptune  after  it  was 
too  late  for  the  latter  to  take  any  further  measures  to 
avoid  her. 

It  is  to  be  remarked  that  no  witness  on  the  steamer 
says  he  observed  any  change  of  the  schooner's  course 
until  the  wheel  of  the  Neptune  had  been  starboarded, 
and  she  began  coming  up  to  the  wind.  This  movement, 
in  a  moment  of  alarm  and  the  obscurity  of  the  night, 
might  easily  have  been  attributed  to  the  schooner,  so 
that  the  latter  would  seem  to  the  witnesses  to  be  luffing, 
when  her  broadside  was  brought  to  view  only  because 
of  a  change  of  direction  by  the  steamer. 

I  hold  it  not  proved  upon  this  evidence  that  the 
schooner  was  guUty  of  any  fault  or  neglect  in  her 
movements,  conducing  to  the  collision. 
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Only  one  other  &ct  respecting  her  conduct  need  be 
noticed.  It  is  alleged  that  the  schooner  was  concealed 
fix>m  the  view  of  the  Neptune  by  a  thick  black  doud, 
hanging  over  the  eastern  horizon,  and  that  under  those 
circumstances  it  was  a  fault  on  her  part  to  run  without 
exhibiting  a  light  as  a  warning  to  vessels  approaching 
her. 

I  shall  not  discuss  the  evidence  upon  this  subject  for 
tiie  purpose  of  determining  the  degree  of  darkness  occa- 
aioned  by  that  state  of  the  atmosphere.  The  witnesses 
differ  widely  in  their  estimates  of  that  fact ;  but  admitting 
the  sky  was  in  places  or  wholly  overcast,  directly  be- 
fore or  at  the  time  of  the  collision,  the  darkness  is  not 
proved  to  have  been  so  dense  as  to  prevent  the  schooner 
being  seen  far  enough  from  the  steamer  to  afford  time 
to  the  latter  to  take  precautions  for  avoiding  her.  The 
witnesses  on  the  steamer  state  facts  which  afford  a 
strong  presumption  that  the  schooner  was  in  plain  sight 
in  sufficient  time  for  the  pilot  to  have  stopped  and 
backed  the  engine  of  the  Neptune  before  the  vessels 
came  together ;  and  it  was  a  plain  neglect  of  his  duty 
not  to  take  that  precaution.  (2  Hagg.  173 ;  3  JIagg. 
414) 

There  was,  besides,  a  blameable  want  of  prudence  in 
the  pilot  in  running  the  steamer  at  her  full  speed,  if 
the  obscuration  of  the  sky  was  as  great  as  he  represents 
it  to  have  been ;  and  above  all,  there  was  culpable  re- 
missness in  not  placing  a  competent  watch  upon  the 
forward  deck,  in  a  position  giving  the  best  advantage 
for  a  thorough  look-out  a  head. 

These  were  acts  of  gross  carelessness,  and  of  a  cha- 
racter in  themselves  to  cast  upon  the  steamer  the  re- 
sponsibility for  the  collision.      I  only  add,  in  respect 
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to  the  relative  positions  of  the  two  yessels,  that  in  my 
judgment  the  decided  weight  of  evidence  is  that  the 
Neptune  was  on  a  track  to  the  south  and  leeward  of 
the  schooner,  when  her  wheel  was  starboarded  and  her 
head  veered  to  the  north.  This  was  a  violation  of 
nautical  rules,  and  such  want  of  care  and  skill  as  to 
render  the  steamer  responsible  for  the  consequences 
which  followed.     {The  Frienda,  1  W.  Bob.  478.) 

The  question  of  the  competency  of  the  master  and  crew 
of  the  schooner  to  testify  for  the  libellants  in  the  cause 
was  incidentally  adverted  to  in  the  decision  upon  the 
motion  to  exclude  them  because  parties  to  the  record. 
The  point  has  been  presented  again  to  the  attention  of 
the  Court  on  this  hearing,  and  after  their  names  had 
been  stricken  fix>m  the  pleadinga 

Witnesses  of  this  class  it  would  seem  were  always 
regarded  as  admissible  in  Admiralty  in  causes  of  colli- 
sion, although  intimations  are  thrown  out  that  it  may 
,  be  proper  to  take  releases  to  obviate  final  objection& 
(3  Edgg.  B.  323.)  I  see  no  necessity  for  this.  The 
witnesses  stand  merely  in  the  relation  of  servants  and 
agents  to  the  owners  of  the  ship  and  cargo,  acting 
within  the  plain  scope  of  their  authority.  That  cha- 
racter does  not  render  them  incompetent  witnesses  for 
their  principal  when  he  is  a  party  to  the  suit  (1  OreenL 
Ev.  §  416;  1  PhiU.  Ev.  56,  Gowen  &  H%aa  Notes,  p. 
1525.) 

The  decree  in  this  cause  will  accordingly  be  in  fisivor 
of  the  libellants  for  the  whole  value  of  the  schooner 
and  cargo,  with  costs. 
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Tee  Sghoovbb  Mart  Am  Guest. 

By  tlM  u^danmnmi,  for  a  TAlqAM«  ooniidentioii,  ol  a  bill  of  lading  of  goods  al- 
readj  at  loa,  the  ondonae  baoomii,  af  agaiaft  aU  tlia  woild,  tha  owimt  cf 
the  goodi,  free  from  any  eqnitkM  anbaiting  between  the  eonagaor  of  the 
goods  and  the  eonsgaeai 

It  ia  no  defeaoe  to  am  aetion  by  WMk  andonee  <^  a  bill  of  lading  againai  the 
Te«el»  for  damagea  for  the  non-deliTOzy  of  the  gooda,  to  ihow  tiiat  immediately 
on  the  aniTal  of  the  gooda  at  the  port  of  eondgnment  they  wera  aabed  ia  an 
action  of  replerin  at  anit  of  the  conaignor,  he  elaiming  a  right  of  atoppaga 
Ml  irmmmtu  on  the  ground  of  faaolyeney  of  the  oonaigneai 

The  maater  of  the  Te«el  had  the  right  to  hM  the  gooda  againat  thedieriff;  and 
•honld  haye  interpoaed  in  the  repleyin  aoit,  and  eonteated  the  elaim  to  take 
the  gooda  ftwn  hia  poaaeaiian. 

This  was  an  action  m  rem  for  the  recovery  of  $1,050, 
upon  a  bill  of  lading  assigned  to  the  libellant,  Town- 
send  N.  TJnderhilL  He  alleges  in  his  libel  that  Whitney, 
Schott  k  Co.,  merchants  of  Philadelphia,  on  the  18th 
of  FebruBjy,  1846,  shipped  on  board  the  said  schooner, 
then  lying  in  Philadelphia  and  bound  to  New-York, 
twelve  cases  of  merchandise,  marked  and  numbered  as 
in  the  bill  of  lading,  to  be  delivered  in  good  order  to 
Mr.  W.  C.  Noyes,  or  his  assigns,  he  or  they  paying 
freight  at  the  rate  of  three  cents  per  foot — ^five  doDars 
forty  cents  in  all ;  which  bill  of  lading  was  duly  exe- 
cuted  and  delivered  to  the  said  W.  C.  Noyes.  He 
further  alleges  that  said  schooner  arrived  with  said 
goods  on  board  in  New-York  on  or  about  the  27ih  of 
February  aforesaid.  He  further  alleges  that  on  or 
about  the  19  th  of  said  February  he  advanced  to  tlie 
said  Noyes,  $1,050,  on  the  fidth  of  one  of  said  bills  of 
lading,  then  in  the  possession  of  said  Noyes,  who  then 
endorsed  and  transferred  to  him  said  bill  of  lading. 
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That  after  the  arrival  of  said  vessel  in  New- York  he 
went  on  board  of  her  by  his  agent,  and  demanded  the 
twelve  cases  of  merchandise,  and  was  informed  by  the 
mate,  the  captain  being  absent,  that  they  had  been  de- 
livered to  some  other  person.  He  further  alleges  that 
he  was  ready  and  willing  to  pay  the  freight  He  fur- 
ther avers  that  he  is  informed  and  believes  that  said 
merchandise  was  delivered  to  the  sheriff  of  the  city 
and  county  of  New-York  upon  a  writ  of  replevin,  is- 
sued at  the  instance  of  Whitney,  Schott  &  Co.  against 
said  W.  C.  Noyes ;  that  the  damage  to  said  libellant 
by  the  non-delivery  of  said  merchandise  has  been 
$1,050,  and  the  interest,  commission  and  charges 
thereon.  Wherefore  he  prays  process  of  attachment 
against  said  schooner,  and  that  she  be  sold,  &c. 

The  respondent,  for  answer  to  said  libel,  admits  the 
shipment  of  said  merchandise,  and  the  execution  and 
delivery  of  the  bills  of  lading  as  alleged,  and  avers 
that  Wbitney,  Schott  &  Company  caused  to  be  issued 
from  the  Supreme  Court  of  the  city  of  New- York  a 
writ  of  replevin,  in  which  it  was  alleged  that  W.  C. 
Noyes  unjustly  had  taken  and  detained  the  said  mer- 
chandise, and  that  by  virtue  of  said  writ  the  sheriff  of 
said  county,  on  the  24th  of  February,  entered  on  board 
of  said  vessel,  and  there  seized  and  took  and  carried 
away  from  said  vessel  said  twelve  boxes  of  merchan* 
dise.  He  denies  that  any  loss  or  damage  was  caused 
to  libellant  by  any  act  of  the  master  of  said  schooner; 
and  says  that  said  merchandise  could  not  be  delivered 
for  the  reasons  above  set  forth.  Wherefore  he  prays 
that  the  libel  be  dismissed. 

The  bill  of  lading  and  its  execution  was  admitted. 
It  was  also  in  proof  that  on  the  19th  of  February,  the 
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fibellant  ^as  applied  to  by  Nojes,  the  purchaser  and 
consignee  of  the  goods,  for  $1,050,  which  he  advanced ; 
that  the  bill  of  lading  was  endorsed  by  Noyes  and  de- 
livered to  libellant  at  the  time  he  advanced  him  this 
money ;  that  as  far  as  the  witness,  who  was  in  the  em- 
ploy of  Noyes,  knew,  Noyes  was  in  fair  standing  for 
solvency.  Libellant  had  been  in  the  habit  of  advanc- 
ing him  money.  It  was  also  proved  that  a  dem^md 
had  been  made  for  the  goods,  and  the  reply  of  the 
mate  of  the  vessel  was,  that  they  had  already  been 
delivered  to  the  sheriff,  under  a  writ  of  replevin.  It 
was  also  proved  that  the  libeUant  offered  to  pay  the 
freight  upon  the  merchandise. 

Nash^  for  the  libellant 

Sanxay^  for  the  claimants. 

Betts,  J. — ^This  was  an  action  for  the  recovery  of 
$1,050,  with  interest  upon  the  same,  money  advanced 
by  libellant  to  the  consignee  of  certain  packages  of 
goods  shipped  by  him  from  Philadelphia  to  New-York. 
The  consignee,  desirous  of  raising  that  amount  of 
money,  applied  to  the  libellant  for  the  same  upon  the 
security  of  the  bill  of  lading,  which,  upon  the  loan 
being  made,  was  duly  endorsed  and  delivered  to  him. 
There  is  nothing  in  the  evidence  to  impugn  the  fair- 
ness of  the  transaction  between  the  parties,  and  although 
it  appears  that  the  purchaser  of  the  goods  was  proba- 
bly insolvent  at  the  time  of  the  sale  of  the  goods,  it 
does  not  appear  that  the  libellant  was  aware  of  the 
fact 

There  is  no  doubt  that  if  the  purchaser  had  frwidu- 
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lentlj  induced  the  seller  to  part  with  his  goods  by  re- 
presenting that  he  was  solvent  when  the  fiict  was 
otherwise,  the  render  would  have  a  right,  by  a  stop- 
page in  tranaitiLj  to  redaim  the  goods.  Such  frau- 
dulent purchase,  as  between  the  vendc»:  and  vendee, 
would  not  divest  the  owner  of  his  right  and  title  to 
the  goods.  But  when  the  vendor  has,  for  a  valuable 
consideration,  parted  with  the  possession  of  the  goods, 
and  third  parties  have  innocently  and  in  good  fidth 
purchased  them  from  the  vendee,  the  title  of  such  third 
person  cannot  be  disturbed  by  any  equities  which  the 
original  own^  might  have  possessed.  (6  MetoaJlf  B. 
68.) 

For  the  convenience  of  commercial  transactions,  bills 
of  lading  have  been  allowed  to  become  negotiable  in* 
struments :  and  upon  the  &ith  of  them  it  is  usual  and 
customary  for  commission  merchants  to  make  advances. 
By  such  endorsement  of  the  bill  of  lading  the  holder 
of  it  becomes,  as  against  all  theworld,  the  owner  of  the 
goods.  {Gowxrd  v.  TJie  Atlantic  Ins.  Co.^  1  Peters^  B. 
386;  Nathan  v.  Giles,  6  Taunt.  558.)  The  bill  of 
lading  transfers  the  property  to  the  consignee ;  and  it 
seems  to  be  conceded  that  the  assignment  of  it  by  the 
consignee,  by  way  of  sale  or  mortgage,  will  pass  the 
property,  though  no  actual  delivery  of  the  goods  be 
made,  provided  they  were  then  at  sea.  (2  Kent,  549 ; 
McNea  V.  Glass,  13  Martin's  R  (La.)  261.) 

It  is  no  defence  to  the  daim  of  the  consignee,  that 
the  goods  have  been  attached  or  seized  by  virtue  of  any 
judicial  process.  The  contract  of  the  carrier  is,  that  he 
will  deliver  the  goods  in  good  order  and  condition  to  the 
shipper  or  to  his  assigns,  (the  dangers  of  the  seas  only 
excepted.)    He  thus  guarantees  to  protect  the  right 
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of  poMOMicm  of  the  shq^ier  and  hk  wmgm.  He  liad 
the  right  to  the  poflseflsion  c^  the  goods  as  against  the 
AefriS^  and  could  have  interposed  in  the  repleyin  smt^ 
and  had  an  immediate  trial  of  the  right  of  the  sheriff 
to  take  them  from  his  possession.  (2 RE  432,  §§  13, 
16,  17.) 

The  iibellant  is,  upon  the  proofe  and  the  law,  rati* 
tied  to  a  decree  in  his  fis^yor  for  the  ralne  of  the  goods 
claimed  by  him  and  his  costs,  and  the  canse  mnst  be 
refinrred  to  a  commissioner  to  report  npon  sach  ralne* 


Thb  Sloop  Seablb  W.  Jaoob& 

A  eUim  for  WBgm,  oet  op  after  Uio  rtmfi  hM  boea  sold  upon  duo  proooodingi 
inttitutad  upon  *  oUim  for  fuppliflo  fomkhed  hor,  and  fought  to  bo  rooororod 
out  of  tibo  pfoooodf  of  the  t«n1  in  Court,  will  bo  diMllowod,  UBkv  aqiporttd 
by  moro  than  prima  /am  OTidenoot  eopoeiallj  whtn  tho  imto  of  iragoi 
daimod  u  unu»ually  h^^ 

This  was  a  salt  for  seaman's  wages.  The  HbeDant, 
B.  Williams,  alleges  that  in  the  month  of  December, 
1846,  while  the  sloop  Searie  W.  Jacobs  was  at  tibe 
port  of  Cherry  Stone,  in  the  State  of  Virginia,  destined 
on  a  Tojage  to  the  port  of  New-York,  David  Van 
Wagner,  the  master  of  the  vessel,  hired  the  Ubellant  as 
a  mariner,  at  the  rate  of  twenty  dollars  per  month ; 
tiiat  in  pursoance  of  the  agreement,  on  the  26th  day  of 
December,  1846,  Hbellant  went  on  board  of  said  vessel. 


*  lliii  oasowat  appealod  and  ikt  doeroe  aAimodopoa  tbogrouftdi  of 
thoioMoohofONptftod.    (1 JNM^.  a  a  jK.  SM.) 
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8Bd  ccmtinmed  in  the  service  of  said  Tessel  until  ike 
S9th  dftj  of  April,  1846,  when  he  was  discharged ;  tiiat 
by  reason  of  such  serrioes  there  is  due  him  the  sum  of 
seTenty4wo  dollars  and  nermxty  cents,  for  wiiich  he 
prays  judgment 

The  claimant  answering,  says  he  has  no  knowledge 
of  the  daim  set  up,  and  therefore  denies  any  indebted- 
Msa  Further  answering,  he  says  that  he  filed  his  libd 
in  this  Goxat  on  the  8th  of  September,  1846,  for  mate- 
rials furnished  to  said  vessel,  on  which  process  was  duly 
issued,  and  monition,  as  is  usual  Judgment  was  ob- 
tained, and  on  the  14th  day  of  October  the  vessel  was 
sold  to  pay  the  demands  of  respondent  and  his  costs^ 
being  three  hundred  and  seventynseven  dollars  and 
seventeen  cents,  besides  cost&  He  further  alleges  that 
the  vessel  was  sold,  and  the  proceeds,  now  in  Court, 
amomit  to  three  hundred  and  sixty-eight  dollars  and 
fifty-nine  cents.  He  further  alleges  that  the  libel  in 
this  cause  was  filed  the  7th  of  October  last^  without  the 
signature  or  act  of  any  proctor  of  this  Court,  and  that 
no  publication  was  made,  or  act  done,  or  motion  made 
until  afler  the  sale  of  said  vessel,  and  payment  of  die 
proceeds  into  Court  Wherefore  he  prays  that  the 
libel  be  dismissed  with  costs. 

Rackett,  for  libeUant 

Burr  &  Benedict,  for  claimant 

Bbttb,  J.— This  was  a  suit  lor  the  recov^  of  the 
wages  of  a  seaman.  It  is  alleged  by  the  libelhmt  that  he 
shipped  on  board  the  sloop  Searle  W.  Jacobs  in  De- 
cember, 1846,  in  Cherry  Stone,  in  the  State  of  Virginia, 
on  a  voyage  thence  to  the  port  of  New-York,  at  the 
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rate,  of  $20  per  month.  He  dftiiiis  the  sum  of  $72  70. 
After  due  and  legal  jMroceedings,  the  vessel  was  saed 
and  sold  on  the  14th  of  October,  nnder  a  daim  for 
sopplies  fnmiahed  the  vessd  to  the  amount  of  $368  69, 
and  the  proceeds  are  now  in  Conri 

In  his  libel,  which  is  sworn  to,  the  libellant  says,  ^^  he 
hired  at  the  rate  of  $26  per  month,  as  will  more  Aillj 
appear  by  the  shipping  articles  signed  by  him,  in  whidi 
the  contract  is  fnlly  set  fi3rth,  and  prays  that  it  may  be 
produced.'' 

To  make  out  his  daim  he  produces  a  nandeBcript  in- 
strument of  writing  purporting  to  be  signed  by  David 
Van  Wagner,  captain  of  the  vessel,  from  which  it  ap- 
pears that  he  is  to  have  $20  per  month  for  wages  on 
board  of  the  sloop.  He  proves  by  another  witness  that 
he  was  on  board  the  sloop,  and  that  his  wages  are 
worth  that  amount  The  evidence  is  however  quite 
indefinite. 

Elijah  Chace,  master  of  the  steamer  Henry  Clay,  intro- 
duced by  the  defence,  says  he  has  sailed  for  seven  years 
from  Cherry  Stone,  in  Virginia;  that  it  is  quite  a  miall 
place ;  that  he  is  well  acquainted  there,  and  he  never 
knew  the  libellant  He  also  testifies  that  he  knew  Van 
Wagner  very  well,  and  thinks  he  could  not  write.  He 
further  stated  that  this  was  a  little  fishing  smack,  not 
over  thirty  tons.  The  highest  price  given  at  Cherry 
Stone  for  first  rate  men  is  $12  per  month ;  masters  get 
$18,  ordinary  hands  $10 ;  his  vessel,  the  Henry  Clay, 
is  62  tons ;  he  pays  hands  from  $7  to  $12 ;  he  himself 
gets  $18  per  month ;  the  highest  price  pilots  on  the 
Chesapeake  get  is  from  $10  to  $12. 

It  is  a  significant  &ct  that  the  libel  was  prepared  by 
a  party  not  a  proctor  of  this  Court 
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A  daim  presented  under  snch  saspicioos  circum- 
stances, the  demand  grossly  exaggerated,  and  aided  by 
the  former  master  of  the  vessel,  appears  in  such  a  ques- 
tionable shape  as  to  call  for  the  most  rigid  scrutiny  on 
the  part  of  the  Conrt  If  allowed,  it  is  to  deprive  an 
honest  creditor,  who  had  famished  supplies  for  the 
vessel,  of  a  portion  of  the  sum  that  is  due.  The  libel- 
lant  most  make  out  under  the  circumstances  more'than 
%  prima  facie  case,  and  having  fidled  to  do  so,  I  shall 
order  the  libel  dismissed  with  costs. 


Thb  Steamboat  Rhode  Islaki>. 


A  daoTM  miMt  1m  in  eontonaiiM  with  ih»  pleadings  and  prooft  in  Uie  t§m$f 
and  eTidenca  ontiide  tha  allagationa  mada  by  aithar  party  cannot  ba  ra- 
garded  in  tapport  of  his  charge  or  defence. 

In  easea  of  tort»  if  the  injury  complained  of  ia  admitted  by  the  anawer,  tiia 
burthen  of  proof  ia  cast  upon  the  defence  to  show  affirmatiTely  the  mattara 
of  justification  or  defence  set  up. 

When  two  steamboats  are  running  in  the  same  direction,  the  leading  one  ia  en- 
titled to  hold  her  aouvse,  and  the  one  pursuing  muat  at  her  peril  aalaoi  ona 
safe  to  herself  if  she  makea  an  attempt  to  pasn 

One  steamboat  cannot  approach  another,  within  a  distance  of  twenty  yards,  in 
an  attempt  to  run  by. 

The  leading  boat  must,  howayer,  so  use  her  pri? ilege  as  not  intentionally  to 
thwart  or  prevent  the  one  in  the  rear  from  using  her  superior  speed ;  but  la 
not  bound  by  law  to  aaconunodata  her  by  moring  to  either  side  to  giro  her 
mora  ample  room. 

This  mle  equally  applies  to  the  narrow  and  dangeroua  passage  in  HeU  Qata» 
The  st^n  boat  cannot  compel  the  forward  one  there  to  make  place  for  her, 
but  must  aTold  going  into  the  Gate,  or  muat  slaak  or  stopjiar  qpaad,  if  she  ia 
likely  to  endanger  the  one  ahead. 

The  direct  damages  occasioned  by  a  collision,  nnd  also  reasonable  demurraga 
ton  period neaassary  to  reinatnta  the  iijurad Tassel, wHl  ba  charged iqpatt 
the  eoDiding  Tcssel  in  fiali, 
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TaiB  WM  an  action  inititntod  for  the  raooyefj  of  dam- 
ages caased  by  a  ccdliaion.  The  libdlanta  aUi^  that 
thej  are  a  oorporation  dnly  created  by  Ihe  kws  of 
Oomiecticat,  nnder  the  name  of  the  ^^  Nkogatodc  Trana- 
portatbn  Company  ;^  that  ihey  were  the  ownos  and 
proprietors  of  the  steam  propeller  Nangatndc,  ronning 
between  the  port  of  Derby,  in  Ck>nnecticnt,  and  the 
port  of  New-Tork;  that  oa  the  28th  day  of  October, 
1646,  the  said  propeQer  left  the  port  of  New-York, 
bound  on  her  nsoal  route  through  Hell  Gate,  Lottg  Isl- 
and Sound,  for  the  port  of  Derby  aforesaid ;  tiiat  she 
was  then  tight,  strong  and  sound,  and  well  manned  and 
appointed.  That  while  Ae  was  passing  through  the 
said  Hell  Gate,  and  had  just  turned  a  certain  point 
therein,  called  EbJlett^s  Point,  the  steamboat  Rhode 
Ldand,  on  har  voyage  fr(»n  New-Tork  to  Stonington, 
came  up  after  the  said  Naugatuck,  and  with  great  force 
ran  into  the  said  propeller,  doing  her  great  damage, 
and  endangering  the  lives  of  her  passengers ;  that  the 
said  Rhode  Isboid  continued  foul  of  the  pr(^[>dler  for 
some  time,  until  she  badced  off  from  her  and  passed 
on;  that  the  said  propeller  is  a  boat  of  small  power  and 
sbw  rate  of  speed  compared  with  the  Rhode  Ldand ; 
that  at  the  time  she  was  run  a-foul  of  as  alleged,  she 
was  in  the  passage  or  course  she  was  accustomed  to 
take,  and  where  she  had  a  right  to  be ;  that  the  current 
was  then  setting  against  her,  and  was  very  strong,  and 
she  was  laboring  to  make  headway  against  the  same. 
They  further  allege  that  the  collision  occurred  from  the 
n^Ugrace  and  inattention  of  the  Rhode  Idand ;  that 
after  she  was  so  struck,  her  engine  became  powerless, 
and  die  was  th^^eby  wholly  nnmanageablai  and  at  the 
mercy  of  the  wind  and  tide,  drifting  among  tiie  rocks 
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of  Hell  Gate  nn^  tempOTary  sail  oonld  be  set,  aad  ihe 
WM  wwked  to  Astoria  ferry,  where  she  remained  n&tQ 
she  was  towed  back  to  New-Tork ;  l^t  she  was  put  to  the 
expense  of  being  towed  back  to  New-York,  of  diarter- 
ing  a  sloop  to  take  her  cargo  to  Derby,  d  repairs,  &c., 
all  amounting  to  between  fbrty*fiye  hnadred  and  fire 
thousand  dollars ;  that  they  haye  aj^lied  to  Ae  owners 
of  the  Rhode  Island  for  remnnaration,  who  reply  that 
they  are  not  liable.  WherefOTe  they  pray  for  a  de* 
oree,  &a,  &a 

The  claimants  answering,  say,  Ihat  tiiey  are  a  cot- 
poration  created  under  a  law  of  New-Jersey,  and  owners 
of  the  Rhode  Island ;  they  deny  that  the  Naugatuck 
was  in  erery  respect  fit  for  the  voyage  she  had  under- 
taken, and  th^  aver  that  it  was  owing  to  the  unskilful 
and  bad  management  of  those  in  charge  <^  the  Nauga- 
tuck that  the  collisicm  took  place ;  ihey  admit  that  the 
Rhode  Island  came  up  with  the  Naugatuck  as  she  was 
paaring  through  Hell  Gate,  near  HaUett's  Point,  and  that 
the  Rhode  Island  came  with  oonsiderable  violence  in 
collision  with  her,  whereby  the  stem  of  the  Rhode 
Island  was  wrenched  of^  and  she  suffered  considerable 
damage.  They  admit  that  the  Naugatuck  is  a  vessd 
of  fflnall  power ;  tiiey  aver  that  under  the  circumstances 
and  the  difficulties  of  the  navigation,  she  was  bound  to 
use  extraordinary  care  and  precaution  in  noticing  the 
approach  of^  and  giving  room  to  vessds  of  the  siae  of 
the  Rhode  Island,  and  that  Ubellants  are  bound  to  prove 
such  care  at  the  time  of  the  collision.  They  admit  that 
at  the  time  of  the  collision  the  Naugatuck  was  nearer  the 
south  than  the  n<»rth  shore,  and  that  the  current  was 
setting  against  her,  and  was  very  strong;  that  she  was 
laboring  to  make  headway  against  the  saftM.  ThedaiB- 
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atits  ayer  that  hear  said  position  nearer  tiie  south  than 
the  north  shore  had  been  gained  by  an  improper 
diange  in  her  course,  tending  to  throw  her  in  the  way 
of  and  across  the  track  of  the  Rhode  Island ;  they  deny 
that  the  Nangatock,  immediately  before  the  collision, 
was  in  her  nsoal  or  proper  course,  or  which  she  had  a 
right  to  take,  or  that  was  proper  for  boats  of  her  class. 
They  admit  that  the  Rhode  Island  is  a  boat  of  sufficient 
power  to  be  governed  and  directed  in  difficult  naviga- 
tion, and  that  there  was  room  enough  for  her  to  have 
pawed  the  Naugatuck  without  a  collision,  had  the 
Naugatuck  been  steered  in  a  propa:  manner,  but  that 
c^e  was  so  badly  navigated  that  the  space  for  passing 
was  obstructed  and  filled  up. 

They  further  allege,  that  arriving  at  Hallett's  Point 
about  twenty  minutes  before  six,  the  persons  ragaged 
in  the  navigation  of  the  Rhode  Island  were  upon  the 
look-out  for  other  vessels  and  for  obstructions ;  that  the 
master,  two  pilots  and  wheelsman  were  constantly  in 
the  whedhouse  fix>m  the  time  of  leaving  the  wharf 
until  after  the  collision,  and  that  they  discovered  the 
Naugatuck  ahead  of  them,  abreast  off  the  Hell  Gate 
Ferry,  the  Rhode  Island  at  that  time  being  off  Ravens- 
wood,  about  half  way  the  length  of  Blackwell's  Island, 
in  the  channel  between  that  island  and  Long  Island 
shore ;  that  the  persons  engaged  as  aforesaid  on  the 
look-out,  in  pasdng  near  Hallett^s  Cove,  lost  sight  for  a 
short  4ime  of  the  Naugatuck,  the  turpentine  works  on 
the  shore,  near  Hell  (jate,  being  brought  between  the 
Naugatuck  and  tiie  Rhode  Idand ;  and  that  when  the 
Rhode  Island  was  abreast  of  the  ferry,  those  engaged 
in  navigating  her  again  saw  the  Naugatuck,  about  mid- 
way of  the  Qate,  between  Hallett's  Point  and  the  rode 


JULY,  1847.  60B 


TW«  SI«Miiboftfc  Bhoa«  idand 


called  Hog^s  Back,  the  said  Naugatnck  heading  at  the 
time  the  course  for  yessels  passing  through  the  Gate ; 
that  the  said  Rhode  Island,  as  is  the  practice  in  boats 
of  her  size  and  length,  soon  after  passing  Hell  Oate 
Ferry,  began  to  alter  her  course  and  commenced  sheer^ 
ing  round  so  as  to  pass  as  dose  as  possible  to  the  point 
or  turn  called  Hallett's  Point,  where  the  tide  sets  with 
great  force  towards  the  rocks  on  the  opposite  side  of 
the  channel ;  that  as  they  found  the  Naugatuck  was 
moying  veiy  slow,  occupying  a  position  about  midway 
of  the  Gate,  so  that  it  would  be  impossible  for  the 
Rhode  Island  to  pass  round  to  the  northward  or  lar- 
board side  of  her  without  imminent  danger  of  being 
forced  upon  the  rocks  on  that  side,  they  determined  as 
the  on]y  safe  course  for  both  yessels,  to  pass  on  the  star- 
board side  of  said  Naugatuck ;  that  notwithstanding 
all  the  efforts  of  four  men  at  the  wheel  when  the  Mode 
Island  struck  the  current  off  Hallett^s  Point,  its  force 
was  such,  that  she  was  carried  off  a  considOTable 
distance  towards  the  opposite  shore,  the  hdm  being 
all  the  time  hard-a-port  and  kept  there.  That  the 
Naugatuck  was  then  seen  to  alter  her  course,  steering 
more  across  the  current  and  to  the  southward ;  that  in 
80  doing  the  Naugatuck  was  brought  in  a  direction 
tending  directly  across  the  track  which  the  Rhode 
Island  was  taking  in  order  to  avoid  the  Naugatuck,  and 
such  movement  rendered  it  impossible  for  the  Rhode 
Island  to  do  anjrthing  to  prevent  the  collision. 

They  further  allege,  that  when  the  master  of  the 
Rhode  Island  saw  that  a  collision  must  take  place,  he 
promptly  rung  the  bell  to  slow  and  stop  her  engine, 
and  that  when  the  boats  came  together  the  engine  of 
the  Rhode  Island  was  at  rest ;  that  the  collision  took 
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phoe  ynSScL  ocmsidenible  violenoe,  the  Nangatcic^  bear- 
ing upon  and  acroGS  the  bow  of  the  Rhode  Idand  so  as 
to  cause  the  boats  to  oome  in  oontaot  with  the  bow  of 
the  Rhode  Ishnd  a  litde  abaft  of  amidshtp  of  the  Nan- 
gatoc^ ;  that  they  continued  ford  of  each  otiier  fonr  or 
five  minntes,  the  Naogatnck's  engine  at  work  all  the 
time,  and  the  engine  of  the  Rhode  Island  being  kept 
working  slowlj  by  hand  with  a  view  of  keeping  the 
boats  together,  and  rendering  any  assistance,  if  neces- 
sary, for  the  safety  of  those  on  board  the  Nangatuck, 
when  the  engine  of  the  Rhode  Island  was  baxd:ed  two 
or  three  times  so  as  to  dear  the  boats,  and  die  then 
went  ahead  on  h^  way  to  Stonington,  considerably 
injnred  by  the  cdUsion. 

They  further  allege,  that  the  attempt  of  the  Nauga- 
tucd:  t6  cross  to  the  southern  shore,  as  aboye  stated, 
was  improp^  and  unnecessary,  and  evinced  gross  ig- 
norance and  bad  navigation ;  that  it  was  in  the  power 
of  the  Naugatuck  to  have  prevented  the  injury;  that  she 
might  have  continued  on  her  course  without  diverging 
as  aforesaid,  until  the  Rhode  Island  had  passed,  and 
it  was  her  duty  to  have  done  so ;  that  her  culpaUe 
conduct  occasioned  the  collision ;  or  that  if  th^  colli- 
sion was  not  the  result  of  unavoidable  accident,  it  was 
to  be  imputed  to  the  heedlessness,  bad  management 
and  want  of  skill  of  those  navigating  the  Naugatuck. 

They  pray  that  the  libel  be  dismissed  with  costs. 

F.  B.  (hating  and  E.  H.  Owen,  for  the  libeUaat 
A.  HamOioh  and  W.  Q.  Morton,  fw  the  daumant 
Brtb,  J. — ^This  case  is  presented  to  tl»  Court  on 
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yay  dew  and  forcible  arguments  by  the  respective 
counael,  and  by  a  methodical  preparation  and  digest 
of  tiie  prooft,  which  has  most  serviceably  reUeved  the 
labors  of  the  Court  in  the  examination  of  the  points  in 
controrersy. 

The  conduflion  to  which  my  mind  is  brought,  on  a 
carefol  study  of  the  case,  will,  however,  render  it  un- 
necessary to  notice  several  particulars  to  which  the 
testimony  on  both  sides  had  reference,  or  to  discuss  all 
the  legal  propositions  debated  between  the  counsel 

A  cardinal  prindple  in  Admiralty  proceedings  is, 
that  proofs  cannot  avail  a  party  further  than  they  are 
in  oorrespondence  with  the  allegations  of  his  pleadings, 
and  that  the  decree  of  the  Court  must  be  in  consonance 
with  tiie  pleadings  and  proofe.  ( WoocFs  OivU  Law^ 
377;  7  Oranehy  389;  8ch.  Hoppett  y.  U.  Statee,  1 
Smtm.  390 ;  Jefika  v.  Lewis,  Ware's  R  61;  The  Wm. 
florm,  lb.  367.) 

Whatever  may  be  the  case  then  upon  the  evidence 
on  the  one  side  or  the  other,  the  judgment  of  the  Court 
must  be  restrained  and  guided  by  the  all^ations  in 
issue ;  and  if  they  are  insufficient  to  maintain  the  right 
of  eith^  party  as  established  by  the  proofis,  or  the  two 
stand  in  conflict,  an  amendment  must  be  obtained,  or 
the  Court  will  be  compelled  to  pronounce  its  decisiim 
secundum  allegata  et  probata,  disregarding  all  evid^ice 
not  brought  witiiin  tiie  fiur  and  reasonable  scope  of  tiie 
pleadinga 

Another  rule  having  impwtant  a|^lication  to  the 
present  controversy  is,  that  in  cases  of  tort,  when  the 
party  prosecuted  admits  the  injury  comi^ained  of^  but 
sets  up  justificatory  or  excusatory  matters,  he  takes 
upon  himsdf  the  burden  of  proving  affirmativdy  the 
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acaaae  aa he  alleges  it    (JVeadweUy.  Jm^  1  iSiMiii. 
R  393.) 

The  feature  distinguishing  this  case  from  collisions 
usoally  the  subject  of  litigation,  is,  that  botii  vessels 
propelled  by  steam,  were  going  in  the  same  direction. 
The  collision  occurred  in  Hell  (}ate,  in  the  most  confined 
and  difficult  part  of  that  dangerous  passage,  where  the 
boat  prosecuted  would  be  compelled  to  confine  hersdf 
to  ayery  narrow  track,  in  making  head  against  the  tide, 
then  running  ebb  with  great  force. 

There  was  scarcely  space  to  permit  h^  exercising 
the  precaution  always  laid  upon  one  steamboat  en- 
deavoring to  pass  another,  to  keep  off  at  a  distance 
sufficient  to  obviate  all  danger  of  striking. 

The  statute  law  of  this  State  imposes  a  penalty  of 
$250  on  ev^  steamboat  so  navigated  as  to  approach 
or  pass  another  ahead  of  it,  going  in  the  same  direction, 
witiiin  the  distance  of  twenty  yarda   (IR  8.  682,  §  7.) 

The  Rhode  Island,  in  this  case,  rightfully  or  from 
unavoidable  necessity,  went  into  the  Gate  and  beyond 
Hallett's  Point ;  it  is  most  probable  upon  the  proofi, 
that  she  could  not  have  been  navigated  a  distance  of 
twenty  yards  either  side  of  the  Naugatuck,  without  im- 
minent danger  of  being  thrown  upon  the  Hog's  Back  oa 
one  side,  or  the  Pot  Rock  on  the  other.  Very  littie 
over  100  feet  would  be  left  between  her  and  those 
rocks,  and  tiie  hazard  of  a  slight  variation  in  her  course 
in  stemming  a  rapid  current,  or  failing  to  answer  h^ 
helm  promptiy,  would  make  it  imperative  to  crowd  her 
as  near  to  the  centre  of  the  passage  as  practicable,  and 
as  close  to  the  boat  ahead  as  she  could  be  run. 

Should  she  sheer  in  either  direction  in  passing  a  boat 
at  that  point,  and  not  be  controlled  almost  instanta* 
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neoQfily,  she  would  incur  extr^e  hanrd  of  being  pre* 
cipitated  upon  the .  rocks  closing  on  each  side  this 
contracted  and  perilous  strait,  especially  if  compelled 
to  diverge  more  than  the  width  of  a  boat  from  midwaj 
the  pafi&  Indeed  the  defence,  in  a  good  measure,  is 
placed  upon  the  assumption  that  the  Naugatuck  was 
oyertaken  bj  the  Rhode  Island  at  a  point,  when  it  was 
impossible,  by  any  movement  c»:. exertion  within  the 
power  of  the  Bhode  Island,  to  pass  her  without  en- 
counter. 

The  collision  having  then  occurred  by  the  act  of  the 
Bhode  Island,  either  in  running  against  the  Naugatuck, 
or  being  so  placed  that  the  Naugatuck  was  inevitably 
driven  upon  her,  the  answer  undertakes  to  show  that 
the  event  was  without  &ult  on  the  part  of  the  Rhode 
Islltnd,  and  is  ascribable  to  the  negligence,  want  of 
skill  or  blameable  conduct  of  the  Naugatuck. 

To  this  end,  after  replying  specifically  to  the  allega- 
tions of  the  libel  by  direct  or  qualified  denials  or  ad- 
missions, thl^  answer  proceeds  to  set  forth  affirmatively 
the  facts  of  the  case  constituting  the  defence  which  the 
claimants  intend  to  maiiitain. 

The' specific  issues  so  far  admit. the  libellant's  right 
of  action  as  to  impose  on  ihe  claimants  the  necessity 
of  avoiding  it  by  establishing  the  excuses  pleaded  in  the 
answer. 

The  answer  throughout  in  its  allegations,  in  reply  to  the 
charges  of  the  libel  and  its  affirmative  averments,  takes 
the  ground  that  the  &ult  of  the  collision  was  upon  the 
Naugatuck,  in  omitting  in  two  particulars  to  do  what 
was  incumbenton  her  to  have  done  under  the  circum- 
stances; first,  to  have  edged  up, along  the  northerly 
side  of  the  passage,  thus  opening  it  broadly  to  the  boat 
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in  her  rear ;  or,  secioiidly,  to  hare  held  her  coarse  in  the 
middle  of  the  stream,  m  she  had  it,  when  the  Bhode* 
Island  stmck  the  tme'  tide  or  current;  and  farther- 
more  in  adopting  the  unjustifiable  and  dangerous  moye- 
ment  of  ruuning  across  the  bow  of  the  Rhode  Island, 
after  the  latter  had  approached  so  near  that  it  had  be- 
come imfofisible  then  to  extricate  her  £rom  the  conse- 
quences of  that  improper  movement 

Whatever  judgments  the  various  witnesses  produced 
by  the  claimants  may  have  expressed  respecting  the 
position  and  movements  of  the  Naugatuck,  and  in 
derogation  of  her  proper  navigation,  anterior  to  the 
time  the  Rhode  Island  was  thrown  off  from  Hallett's 
Point  by  the  current,  and  struck  the  true  tide,  cannot 
avail  the  defence  further  than  they  comport  with  the 
allegations  of  the  aiffiwer.  It  is  the  case  made  by  the 
answer  which  the  libellants  are  called  to  combat,  and 
not  that  which  may  be  presented  by  the  proofs  when 
variant  from  or  out  of  that  stated  in  the  pleadinga 

The  claimants  must  accordingly  justify  the  conduct 
of  the  Rhode  Island,  in  view  of  the  position  and  actings 
of  the  Naugatuck  as  admitted  and  averred  by  the 
answer.  She  is  by  it  placed  about  midway  of  the  Gate, 
between  Hallett's  Point  and  the  Hog's  Back,  moving 
very  slowly,  and  heading  the  course  for  vessels  passing 
through  the  Gate. 

This  position  and  course  of  the  Naugatuck  she  could 
rightfully  maintain,  and  the  Rhode  Island  had  no  privi- 
lege or  power  to  compel  h^  to  change  either,  or  to  in- 
terfere with  her  in  them. 

The  law  will  not  justify  a  vessel  ahead  varying  her 
course  or  taking  measures  not  indispensable  to  her 
own  safety,  to  check  or  embarrass  another  vessel  at- 
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tempting  to  pass  her.  The  waterway  is  alike  common 
to  botk  Bnt  most  dearly  in  treason,  as  well  as  upon 
principles  of  fixed  law,  the  pursuing  boat  had  only  the 
privilege  of  such  waterway  as  is  not  occupied  by  the 
leading  one.  ^   ♦ 

That  path  is  closed  to  her,  and  the  penalty  denounced 
by  the  State  law  for  so  infringing  upon  it  as  to  menace 
danger  to  the  boat  occupying  it,  is  only  giving  precision 
to  the  general  principles  of  maritime  law,  by  fixing  the 
nearest  allowable  point  of  approach,  and  settling  the 
consequences  of  a  violation  of  the  rule.  (1  Bev.  8taL 
682,  §  7 ;  Pardessue  Gaur$  Droit  Cam.  §  663.) 

The  approaching  vessel,  when  she  has  command  of 
her  movements,  takes  upon  herself  the  peril  of  deter- 
mining whether  a  safe  passage  remains  for  her  beside 
the  one  preceding  her,  and  must  bear  the  consequences 
of  misjudgment  in  that  respect.  The  law  extends  no 
immunity  to  the  one  possessing  the  greater  speed,  apd 
so  far  from  encouraging  the  exercise  of  that  fisiculty  to 
its  utmost,  cautiously  warns  and  checks  vessels  pro- 
pelled  by  steam  against  an  improvident  employment 
of  speed  so  as  to  involve  danger  to  others  being  sta- 
tionary or  moving  with  lesa  (8  Law  Bep.  276 ;  The 
lUm,  2  Wm.  Bob.  1.) 

Undoubtedly  circumstances  may  occur,  in  whickthe 
leading  vessel  is  bound  to  make  way  for  the  one  pur- 
suing her ;  such  as  two  sailing  vessels,  under  a  gale  of 
wind,  in  a  narrow  passage,  and  the  rear  one  running 
up  with  most  velocity,  it  would  be  the  duty  of  the  one 
ahead  to  give  way  so  fSeur  as  she  could  consistently  with 
ha:  own  safety,  in  order  to  prevent  disaster  from  the 
unmanageable  condition  of  the  other. 

So  £u:  as  a  predicament  of  that  character  has  been 
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noticed  by  the  Courts,  it  seems  to  be  held,  that  both 
vessels  running  free,  it  is  the  duty  of  the  leading  one 
to  give  waj,  and  for  the  one  in  pursuit  to  pass  unda* 
her  stem.     (Marsh  y.  Blythe,  1  MeOord,  360.) 

If  those  considerations  amount  to  a  maritime  rule, 
the  claimants  in  this  cxse  would  not  be  benefited  by 
it ;  for  upon  their  allegations,  the  Naugatuck  was  at- 
tempting the  manoeuvre  of  keeping  away,  so  as  to 
bring  the  Rhode  Island  under  her  stem,  and  the  Rhode 
Island  adopted  the  course  counteracting  that  effort 
But  in  my  judgment,  steamboats,  having  the  power  to 
slack  their  speed,  and  keep  back  from  a  vessel  moving 
ahead  with  less  velocity,  are  not  entitled  to  exact  from 
the  other  any  thing  more  than  to  hold  her  own  course^ 
or  not  to  select  and  keep  one  calculated  to  thwart  and 
impede  efforts  of  the  one  approaching  to  pass,  when 
another  course,  equally  safe  and  convenient,  is  open  to 
her. 

I  think,  moreover,  that  the  claimants  having  a  full 
knowledge  (admitted  by  their  answer)  of  the  position 
and  course  of  the  Naugatuck  before  making  the  at- 
tempt to  pass  her,  are  chargeable  with  the  consequences 
of  the  movement,  unless  they  have  shown  that  mo ve^ 
ment  had  become  inevitable,  from  no  fault  imputable 
to  them,  and  consequently  that  the  injury  was  unavoid- 
able, or  that  the  Naugatuck'  suddenly  deviated  from 
her  course  and  threw  herself  across  their  track. 

If  there  was  real  danger  to  the  Rhode  Maud  in  tak- 
ing a  course  nearer  the  Hog's  Back  than  the  middle  of 
the  passage,  she  had  no  right  to  force  that  risk  or  dan- 
ger on  the  Naugatuck,'  for  her  own  ease  or  safety;  for 
no  testimony  has  made  it  clear  that  a  small  boat,  with 
merely  sufficient  power  to  hold  her  way  against  the 
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ebb,  ihoii^  stemng  with  greater  ease,  conld  edge 
^the  rocks  or  veer  about  between  them,  by  takiAg 
the  tide  on  one  bow  and  the  other,  wilh  more  security 
than  a  large  one,  having  also  in  aid,  on  an  emeigency, 
steam  &rc6  enough  to  drive  her  with  high  speed  through 
an  opposing  tide. 

The  Rhode.  Island  was  unquestionably  navigated 
skilfully  and  properly,  on  the  assumption  that  there 
was  room  for  her  to  pass  the  Naugatuck  to  the  star- 
board sida  She  made  her  turn  at  the  proper,  place  tb 
head  the  tide,  and  doubled  Hallett's  Point  with  great 
judgment  and  skill;  but  notwithstanding  the  strong 
.asseveration  of  one  of  her  pilots,  and  the  opinion  of 
other  experts  upon  the  &cts  stated,  that  she  had  no 
course  safe  for  herself  and  passengers,  after  arriving  at 
Flat  Bock,  but  to  press  on  to  leeward  of  the  Nauga- 
tuck, whatever  peril  such  movement  might  bring  to 
the  latter,  and  to  keep  ahead  with  full  power  of  steam, 
there  is,  in  my  judgment,  a  decided  preponderance 
of  evidence  against  those  opinions,  and  it  stands  proved 
beyond  all  &ix  question,  that  her  speed  might  have 
been  slacked  to  the  degree  that  only  enough  ^ould  be 
used  to  hold  her  against  the  tide ;  or  that  she  might 
have  been  stopped  and  even  anchored,  or  if  imperative- 
ly necessary,  she  might  have  been  brought  round  into 
tiie  ship  channel  and  headed  back  towards  New-York, 
without  advancing  to  the  place  where  the  Naugatuck 
was  moving.  Nor  is  it  made  by  any  means  dear  upon 
tiie  proofe,  that  the  Rhode  Island  herself  would  incur 
a  less  danger  in  running  head  on  to  an  object  moving 
in  the  middle  of  the*  passage  than  to  go  under  its  stem 
and  between  it  and  the  Hog's  Back  BocL 

The  latter  might  be  a  critical  and  perilous  movement 
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folr  her,  if  Bhe  was  compelled  to  ran  nortk  of  midway 
of  the  Q«te ;  btit  sometiiing  more  than  a  presumed  and 
pfrobable  danger,  howerer  imminent  that  might  be, 
should  be  established,  to  justify  a  Court  in  prononncing 
that  a  heavy  steamship  maj  be  plunged  at  the  top  of 
her  power  and  speed,  directly  upon  a  fight  vessel  in 
the  middle  of  Hell  Gate,  rather  llian  attempt  a  passage 
under  her  stem,  and  verging  towards  the  rocks  above. 

The  notion  entertained  andj  avowed  by  one  of  the 
pilots,  that  under  like  emergencies  he  would  driv6  the 
Rhode  Island  ahead  with  her  full  power,  should  the 
gate-way  be  ftill  of  vessels,  if  really  well  founded,  would 
render  navigation  through  that  strait  alarmingly  perilous 
to  life  and  property. 

Could  such  be  the  maritime  right  guanmteed  a  boat 
about  to  enter  the  Gate,  the  government  would  be  com- 
pelled to  interdict,  under  penalties  which  could  not  be 
encountered,  the  attempt  of  steamboats  to  crowd  into 
the  passage  whilst  it  was  occupied  by  other  vessels. 

The  idea,  however,  is  totally  unsupported  by  law, 
reason  or  usage.  No  principle  can  be  deduced  from 
either  source,  justifying  a  steamboat,  under  one  class  of 
circumstances,  placing  herself  in  a  position  to  inflict  in- 
juries upon  other  vessel  at  a  particular  poiiit,  which 
does  not  protect  her,  to  the  like  degree,  in  every  place 
where  she  may  be  voluntarily  navigated. 

Upon  the  statement  in  the  answer  that  the  Nauga- 
tuck,  as  the  Rhode  Island  came  to  the  ferry,  was  about 
midway  of  tiie  gate,  between  Hallett's  Point  and  Hogs* 
Back  rock,  heading  the  proper  course  for  vessels  passing 
through  the  Gkte,  the  Rhode  bland  would  stand  wi&- 
out  excuse  in  crowding  upon  that  track  so  as  to  inter- 
fere with  her,  unless  tiie  daimanta  have  succeeded  in 
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proving  that  tlie  Nangatndk:  deviated  from  that  ooaiM 
in  a  maimer  to  produce  the  collisioQ  which  ensued. 

This  the  answer  asserts^  and  it  is  claimed  to  be  rap* 
ported  by  the  testimony  of  Christopher  Mason  and 
Stephen  and  Samnel  B.  Manchester. 

The  two  Manchesters,  captain  and  pilot,  when  the 
Bhode  Island  was  abreast  of  Hallett's  Point,  observed 
the  Nangatuck  hanling  to  the  southward,  over  towards 
the  south  shore.  Their  attention  was  directed  to  this 
by  the  second  pilot  saying  the  Nangatuck  was  running 
across  their  bows. 

MasoUy  the  second  pilot,  testifies,  that  when  the  Rhode 
Island  struck  the  tide  at  Hallett^s  Point,  and  began 
taking  her  sheer,  he  spoke  to  the  captain,  and  told  him 
the  Naugatuck  was  coming  directly  across  their  bows. 
He  says  the  Naugatuck  kept  her  course  across  the  bows 
of  the  Rhode  Island  until  she  struck. 

The  first  notice  the  persons  at  the  wheel  of  the  Rhode 
Island,  directing  her  movements,  thus  appear  to  have 
had  of  the  course  of  the  Naugatuck  and  of  the  danger 
of  the  collision,  was  at  Hallett's  Point,  and  after  she  was 
rorging  off  by  the  force  of  the  tide  towards  the  north 
side  and  into  the  track  of  the  Naugatuck. 

But  Mr.  Schuyler,  a  most  intelligent  witness,  particu- 
larly experienced  in  navigation,,  and  who  at  the  time 
was  alarmed  at  the  position  of  the  two  boats,  and  was 
carefully  watching  their  movements,  says,  as  he  passed 
Flood  Rock  he  observed  the  Naugatuck  just  straight- 
ened up  in  the  true  tide  halfway  across  fiie  Gate,  and 
taking  her  oourse  towards  the  south  shore ;  and  know- 
ing that  the  Rhode  Islimd  could  not  go  north  of  hw 
without  danger  of  the  Hog's  Back,  he  expected  to  rub 
her  dose,  and  walked  finrward  to  see  the  result    The 
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Bhode  Lsland  had  not  then  struck  the  true  tide,  and  the 
Nangatack  did  not  appear  to  alter  her  course  at  all,  Imt 
was  edging  towards  the  south  shore. 

Upon  the  just  consideration  of  this  testimonj,  it  is 
plain  that  the  answer  is  not  supported  in  its  rqnresen 
tation  that  the  collision  was  caused  hj  a  change  of 
course  made  by  the  Naugatud^  after  the  Bhode  Ldand 
had  reached  Brett's  Point 

The  master  and  pilots  cannot  assertit,  for  they  were 
paying  no  attention  to  the  movmnents  of  the  Nangatuck 
after  she  straightened  in  the  true  tide,  until  their  boat 
was  found  to  be  driving  rapidly  in  her  track,  and  then 
they  supposed  the  proximity  was  occasioned  by  her 
sheering  upon  them;  and  Mr.  Schuyler  proyes  the 
contrary,  as  he  observed  her  bearing  southward  at  Flat 
Bock,  and  noticed  that  she  did  not  afterwards  change 
her  direction. 

But  the  proof  of  the  master  and  pilot  of  the  Nanga- 
tuck is  explicit  and  positive  that  her  course  was  not 
varied  south  at  all  after  she  straightened  in  the  true 
tide. 

This  testimony  would  be  the  most  reliable  if  it  stood 
in  conflict  with  that  from  on  board  the  Bhode  Iiland,: 
because  these  witnesses  speak  of  their  own  acts  in  navi- 
gating the  Nangatuck ;  &cts  which,  it  is  not  to  be  sap* 
posed,  they  misunderstood  or  had  forgotten,  n^iilst  the 
others  give  their  opinion  and  judgment  of  her  steering. 
And  in  req[>ect  to  this,  it  is  to  be  observed,  that  the 
latter  witnesses  are  placed  on  a  moving  object,  gcinig 
with  great  velbdty,  and  forced  by  a  powerfol  tide  out 
of  a  right  line,  obliquely  upon  the  Nangatuck.  They 
would  thus  lose  the  power  of  distinguishing  accurately 
between  their  own  movement  and  that  of  the  other 
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&V<u^d  would  naturallj  regard  their  approach  to 
each  other  pnnnoted  by  a  seeming  bearing  of  the  Nau- 
gatnck  upon  them. 

This  duscordance  between  the  inferences  and  judg- 
ment of  one  class  of  witnesses,  so  formed,  and  the  state- 
ment of  fhcts  by  those  knowing  them  as  they  actually 
existed,  showing  such  conclusions  and  inferences  to  be 
ina<$curate,  is  not  to  be  regarded  a  coniBict  of  evidence, 
in  any  way  putting  in  issue  the  yeradty  or  intelligence 
of  the  respective  witnesses. 

Another  fitct  is  established  by  the  testimony  of 
Wheeler  and  Curtis,  pilots  of  the  Naugatuck,  which 
shows  that  error  of  judgment  under  which  the  course 
of  the  Rhode  Island  was  determined.  They  say  the 
propeller  came  to  in  the  right  tide,  with  her  helm  mid- 
ships, nearer  the  south  than  the  right  shore  of  the  Gate; 
and  they  and  Captain  Osbom  all  state  she  was  on  her 
tnie  course,  just  brought  into  the  tide,  on  an  even  helm, 
when  the  Rhode  Island  took  her  sheer  at  the  Point, 
and  was  discerned  coming  upon  her,  and  the  course 
was  not  altered  except  by  the  efforts  to  bear  up  as  the 
Rhode  Island  came  on  her. 

Upon  the  supposition  that  the  propeller  Was  in  the 
middle  of  the  Gate,  Mr.  Schuyler  considered  the  Rhode 
Island  must  rub  close  in  passing,  and  that  her  whole 
power  of  steam  was  necessary  to  carry  her  to  star- 
board. 

Manchester,  the  pilot  of  the  Rhode  Island,  testifies 
that  he  observed  the  Naugatuck  straightened  up,  be* 
fore  he  got  to  Flood  Rock,  and  then  supposed  she  was 
pretty  well  over  to  Hog's  Back, 

Captain  Manchester  states  that  he  saw  her  from  the 
place,  about  midway  of  the  Gate ;  she  seemed 
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itraight  in  the  tide,  and  going  ronnd  Negro  Point, 
(which  is  on  the  north  shore,)  and  he  apprehended  no 
danger  of  collision  from  that  positicm  of  the  propeller 
He  first  discovered  the  ds^ger  at  Hallett's  Pointy  when 
he  discovered  her  heading  over  towards  the  south 
shore,  and,  as  he  jndged,  nearly  for  the  sonth  side  of 
the  Pot 

Christopher  Mason,  the  second  pilot,  also  noticed 
the  Nangatack  from  Flood  Bock — saw  her  straighten 
her  conrse,  heading  directly  through  the  (}ate,  and,  as 
he  thought,  to  the  northward  side  of  the  Pot,  and 
about  the  usual  distance  from  it  to  head  the  tide. 

These  witnesses,  accordingly,  were  managing  their 
boat  under  a  misapprehension  of  the  true  position  of 
the  Naugatuck,  and  under  the  supposition  that  the 
passage-way  was  open  to  them  on  her  starboard  side. 

Notwithstanding  the  rash  and  startiing  declaration 
of  Manchester,  the  pilot,  that  he  should  not  have 
stopped  or  slowed  his  boat  between  Flood  Rock  and 
the  Point,  if  he  had  known  the  actual  course  of  the 
Naugatuck,  and  should  not  slow  her  at  that  place  and 
put  her  in  danger,  to  avoid  running  over  fort^  thousand 
propellers,  the  conduct  of  the  master  on  the  occasion 
fidaifies  the  ridiculous  bravado,  and  shows  that  he  knew 
it  to  be  his  duty  to  slow  and  stop  his  boat  in  the  midst 
of  the  current,  the  instant  he  became  aware  of  the 
hazardous  proximity  of  the  two. 

The  misjudgment  of  fiM^ts  on  board  the  Rhode  Island 
WIS  no  way  induced  by  any  improper  act  or  omission 
on  board  the  other  boat,  and  the  cUdmants  according^ 
are  rendered  by  law  rei^nsible  for  its  consequencea 

It  is  to  be  also  remarked  that  a  very  slight  slacking 
of  the  speed  of  the  Rhode  Island  wodd  have  avoided 
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the  disaster ;  as  although  on  Mr.  Schujler^s  estimate 
the  engine  was  checked  only  twelve  seconds,  the  boats 
were  so  nearly  separated  diat  the  collision  occurred 
aft  of  midships  of  the  Naugatuck. 

This  was  leaving  the  Rhode  Island  under  the  mo- 
mentum of  a  full  head  of  steam ;  it  is  accordingly  pal- 
pable that,  if  she  had  been  run  from  Flood  Rock  with 
only  the  power  necessary  to  her  perfect  safety,  the 
Naugatuck  would  have  been  entirely  out  of  her  track, 
wh^i  she  recovered  her  sheer  in  the  Gate. 

Upon  these  views  of  the  case,  the  following  decree 
will  be  entered  therein : 

^'  The  cause  having  been  heard  upon  the  pleadings 
and  proo&  in  this  case,  and  the  arguments  of  the  re 
spective  advocates  thereon  being  carefully  examined 
and  considered,  and  it  appearing  to  the  Court  that  the 
collision  in  the  pleadings  mentioned  was  occasioned  by 
the  neglect,  want  of  due  precaution  and  care  on  the  part 
of  the  steamboat  Rhode  Island,  and  those  conducting 
and  managing  her,  and  the  libellants  were  guilty  of  no 
omission  or  misconduct  leading  thereto ;  it  is  considered 
by  the  Court  that  the  steamboat  Rhode  Island  is  liable 
for  the  damages  occasioned  thereby. 

"  Wherefore  it  is  ordered  and  decreed  by  the  Court, 
that  the  libellants  recover  the  damages  by  them  sus- 
tained by  means  of  the  premises,  and  that  the  Rhode 
Island  be  condemned  therefor,  with  costs  to  be  taxed. 

"  It  is  further  ordered,  that  it  be  referred  to  a  com- 
missioner to  inquire  into  and  ascertain  the  damages 
sustained  by  the  libellants  thereby,  and  for  the  loss  of 
the  time  of  their  propeller  whilst  necessarily  delayed  in 
receiving  repairs  therefor,  and  report  to  the  Court  with 
all  convenient  speed." 
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fM^ssented  or  proceeded  upon  in  Ad- 
miralty Courts,  by  the  nssureii  in 
their  own  names.  Jb 


636 


INDEX. 


IS. 


L  <M^  WbMher  an  aetion  ill  fiM 
WW  lie  by  ihipMn  agaiiMfc  a  T6Md 
to  reoorer  Mok  an  oTer-pimBeot 
■a4«  by  them  to  the  maaterf  The 
BmrkOmUmktm,  110 


IS.  AoroMaetionoannotbemaiDtained 
ia  thii  Court,  which  aeeks  a  re-trial 
of  mattMt  already  a^Judioated  be- 
tween the  partiea   J%e  Sehoomer  N^- 

127 


14b  Kor  it  thia  rule  raried  when  the 
aobjeet  matter  is  the  lame,  although 
one  action  be  m  rem  and  the  other  in 
ptrmmam;  the  tkimg  sued  being  re- 
garded in  Admiralty  as  snbetituted 
for  its  owner,  and  when  snbjeet  to 
hit  responsibilities,  entitled  at  the 
same  time  to  his  inuranitiea         lb. 

If.  Sktra  or  doable  wages  are  riven 
teamen  when  j^nt  on  diort  allow- 
anett  of  proriuons  or  water  on  a 
▼oyage  only  in  case  the  quantity  re- 
ouired  br  law  is  not  supplied  the 
skip  by  her  master  or  owner.  1%8 
Bmk  OkUdB  JSorM,  875 

It.  If  the  ship  has  a  proper  sopfjly 
laden  on  board  and  the  crew  is  in- 
sufficiently furnished  on  the  Toytge, 
their  remedy  is  by  action  for  Uie 
particular  wrong  and  not  for  double 
wages.  Ih, 

17.  An  the  crew  may  unite  in  a  suit  for 
double  wases  because  of  a  short  al- 
lowance of  bread,  and  each  is  a  com- 
petent witness  for  hit  feliows.       lb. 

IS.  It  devolTet  up<»i  the  libeDanta  in 
todk  action  to  proTC  both  that  a 
short  allowance  was  served  them, 
and  that  the  vessel  had  an  insufficient 
supfdy  laden  on  board.  lb. 

19.  If  they  fail  in  maintaining  their  ac- 
tion, and  it  appeal^  there  was  no 
colorable  cause  for  brinsing  it^  they 
will  be  charged  with  full  costs  of 
tut  lb. 

Sa  Ship-owners  wiQ  not  be  held  liable 
for  the  value  o{  a  seaman's  wearing 
apparel  and  effects,  upon  proof  that 
ha  left  the  ship  to  be  placed  in  a  hos- 
pital, without  other  evidence  riiow- 
mg  that  thjMT  were  detained  on  board. 
NmriU  V.  Clarke,  gio 


tl.  An  action  Cn*  the  recovery  of  frei{^ 
lies  in  Admiralty  in  fsvor  of  the  mat- 
tor  of  a  diip  agamtt  the  consignee  of 
cargo^  equally  mi  f)€r9ommn  and  m 
rtm.    7%mtcktr  v.  McCSJlok,        S4S 

ai.  Debts  or  liabilities  of  seamen  to  the 
matter  or  owner  of  a  vettel  for  other 
cause  than  for  misfeasance  or  non- 
performance in  the  duties  of  their 
position  cannot  be  set  up  against 
their  demand  of  wages.  The  SumM- 
ho^Bmlmm,  S96 

25.  Admiralty  does  not  take  cogniiance 
of  setoff;  but  aUowanoes  may  be 
made  to  the  master  or  owner  by 
rebatement  of  wages  in  compensation 
of  lotset  or  injuriet  incurred  by  them 
in  ooritequence  of  negligence  or  fault 
of  the  mariner  in  the  pmormanee  of 
his  dutiea  Ik 

24.  Quer^  Whether  the  civil  law  ac- 
tion of  recanwniUm,  or  the  remedy 
of  eompematio  or  stoppage,  may  lie 
had  in  Admiralty,!  lb. 

26.  When  a  seaman  is  hired  to  serve  on 
a  small  vessel  navigatiDg  the  interior 
waters  of  the  State,  and  be  knows 
the  residence  and  responaibiHty  of 
the  owner,  he  will  be  required  to 
seek  his  remedy  for  wages  in  the 
municipal  courts  of  the  vicinage  at 
the  risk  of  all  costs,  if  he  arrests  the 
vessel  in  this  Court  TheSeowBoU- 
var,  474 

26.  This  Court  may  refuse  to  take  cog- 
niiance of  such  case  unless  it  be 
shown  that  the  remedy  in  the  local 
Courts  is  doubtful  /&. 

27.  A  seaman  cannot  maintain  an  ac- 
tion in  rem  for  wages  on  board  a 
small  sailing  craft,  plying  on  the 
Hudson  River  between  Tro^Ti  Bristol 
and  the  city  of  New-Tork,  if  at  all, 
after  a  year  from  the  sale  of  the  ves- 
sel to  a  bona  JIde  purchaser,  without 
notice  of  the  outstanding  wages, 
especially  if  the  seaman  was  present 
and  knowing  of  the  sale.  lb. 

28.  Although  the  mariner  and  owner 
are  residents  of  this  State  near  each 
other,  and  the  amount  in  demand  is 


small,  the  suit  therefor  need  not  be 
proteeuted  in  the  local  courts  if  de> 


INDEX. 


SUft 


I  «f  pAymest  ii  preTioiiBly  made 
of  tho  owner,  and  toe  ktter  fuk  to 
proTO  the  Munan  had  adeqiuite  re- 
medy againftt  his  property  in  each 

Ih, 


t9L  A  eUS»  forwagee,  set  up  after  the 
TeMel  hae  been  sold  upon  doe  pro- 
eeedinge  iastUnted  upon  a  daim  for 
foiMpliee  lomitbed  her,  and  lovght 
to  be  reeoTwed  ont  of  the  proeeede 
ef  the  retMl  in  Oomt,  will  be  dis- 
allowed unless  supported  by  more 
than  prima  faeie  eTidence,  espeoial- 
ly  when  the  rate  of  wages  elaimed 
is  unosually  high.  Tht  Shop  Searle 
W.Uo9b9,  602 

AflKITi 
BOROMIT. 

ConMOfi  Oimo,  1. 
JraBunonoif. 
Lmr,  1,  8,  8,  4 
SiAioPf's  Waobb 


ABIOaglOKa 

1.  Where  a  libel  alleges  a  partioular 
agreement  was  made,  and  a  written 
iastmment  was  executed,  and  the  in- 
strument embodies  the  sabstanoe  of 
such  agreement^  an  admission  by  the 
answer  of  the  execution  of  tiie  instru- 
ment is  substantially  an  admission  of 
the  eontentB  of  the  mstrument  The 
Briff  Aldebaron,  ^80 

%  A  fbreign  master,  who  imderstands 
and  ^Miucs  English  imperfectly,  will 
not  be  charged  upon  his  declarations 
or  admissions  in  tbat  language,  with- 
out elear  proof  tbat  he  well  under- 
stood the  meaninff  of  what  is  ad- 
dressed to  him  and  that  used  by  him 
ia  reply.    The  Bark  ZoUy,  829 

ATteAOB,  4,  6,  6,  7. 
OoiOfov  CAXBixa,  a 
SHDraro  Amtcti.m,  6. 


AGENT. 

A  fpeeial  affent  of  the  dkorftffw  of  a  ship 
eaanol  charge  expeosee,  adTances  or 
liabilities  incurred  for  the  ship  by 
him  ia  that  eapaeity,  against  the 
\  or  the  snip^  on  any  implied 


obliflaUaiofthaowasntohiBL   Tk$ 
Bark  Joetph  (hmmd,  190 


,8.4. 
TEruToYaHi 

USUET. 


AGBEEIIENT. 
AmEBimi,  L 

AMENDMENTS 

1.  When  objections  are  made  at  the 
hearing,  to  the  want  of  proper  form 
in  the  pleadings  or  prooee£ngs  w^ 
parent  upon  their  fooe,  the  Oouri  will 
permit  an  amendment  to  be  made 
therein  imaUmUr.    NtviU  r.  €tarh$, 

t\% 

2.  It  can  also,  at  discretion,  allow 
amendments  to  the  merits  in  the 
pleadings  at  any  stage  of  the  eanse 
prior  to  a  final  oeoresi  Jh, 


ANSWER. 
Evmaaua,  17. 

LiBBL  AND  AaSWXIk 

Pbaoxioi^  18^  14,  21. 


APPEAL 

Quere,  Whether  an  appeal  to  the  Judga 
lies  from  an  order  of  a  comnussioner 
or  justice  of  the  peace,  granting  eer> 
tiBcates  of  cause  for  A&iiralty  pro- 
cess under  the  act  of  17901  Buttiie 
judge  or  Court  may  stay  prooeediogs, 
or  act  upon  the  petition  dt  novo.  The 
Schooner  Baffle,  282 

AVERAGE. 

1.  The  Tolnntary  stranding  of  a  rmmlf 
in  peril  of  loss,  with  a  riew  to  saye 
the  cargo,  althon^  the  tcsmI  be 
thereby  totally  losty  is  ground  for 
senersl  aTcrage^  and  the  ship  and 
freight,  in  such  ease,  are  anbjeeU 
of  areraffe  contribution.  TheMutmal 
Safety  Inemmiee  Cetmpmy  r.  Urn 
Cargo  of  the  Brig  Qooi^  89 


638 


INDEX. 


ml  aT«nig6,  Um  ooairibotoiy  mfcar- 
«rt  oT  tbeifaSpii  to  be  estimated  at 
Imt  taIm  At  Mr  port  of' departurt, 
■kakiiig  rMMoiuibie  allowaiioe  for 
WMur  and  tear  on  tha  roragt  op  to 
thetMMofthediiaiter.  Th4  Myimal 
Bt^djf  Jnmmme$  Cmmptmy  r.  Thi 
drgocfiJUSk^Otor^Sc,      167 

t.  Qenaral  ayeraire  on  loia  by  iettiton 
k  allotted  on  tbe  principle  that  the 
property  pays  and  reeeiTee  in  eontri- 
bation  upon  tbe  baiii  of  loM  and  ralne 
atthe  timeofthesacriflee.  Jh. 

4  At  between  aMiren  and  aaiiired,  the 
TahMitioB  agreed  in  tha  poUey  may 
be  taken  on  general  aYenfle,  aa  the 
ralne  of  the  property  at  riuL        lb. 

$,  But  the  Talnation  in  the  poliey  on 
the  ihip  ii  no  more  ibvi  primmJlaeU 
eridenoe  of  her  '  Talne  as  'against 
owners  of  the  cargo;  her  Talne  mnst 
be  established  in  the  ordinary  modes 
of  proof  in  respect  to  their  interests 

lb, 

•.  Inroiees  and  bills  of  lading  are  ad- 
nisrible  evidence  of  the  Talne  of  the 
aargo  at  the  place  of  shipment     lb, 

1.  The  Talnation  of  freight  in  the  poli- 
cy may  be  receiTcd  ns  prima  hteis 
CTidence  of  its  Talne  in  faTor  of  and 
against  the  ship-owner  on  general 

.  aTcrage.  lb. 

8.  In  case  of  total  loss  of  the  ship  Tolnn- 
tarily  stranded  for  the  safety  of  the 
cargo,  all  the  property  exposed  to 
the  risk  must  oontribute  and  be  con- 
tributed for  at  its  value  when  the  sac- 
rifice was  made.  Jb, 

9.  The  more  aDoient  method  of  estima- 
ting freight  at  its  gross  Talue;  both 
when  contributed  to  and  when  con- 
tributory, held  to  be  preferable  to 
the  modem  practice  of  estimating  its 
full  Talue  in  the  first  instance,  and  in 
the  second,  diminishibg  it  at  discre- 
tion by  abating  one-mth,  one-third 
or  one^alf  from  its  Talue.  lb, 

EnnxircB,  4,  5,  C,  7. 

JUBlSDIOnON/^ 


B 

BILL  09  LADDT O. 


By  tha  eBdonsment  for  a  Talaabla 
oonsideratioQ  of  a  bill  of  ladii^  of 
coods  already  at  sea,  the  endorsee 
beoomes^  aa  againat  all  the  worid, 
the  owner  of  tha. coods— free  fion 
any  eqnities  exiakinc  between  the 
consignor  of  thecooA  and  the  ooa* 
signee.  Tk$  83wmer  Mmry  A$m, 
Gmd,  4M 

BOnX»CBY. 

L  A  bond  may  be  good  in  fwrt-and 
bad  in  part^  and  the  Court  will,  npon 
the  CTiaence  in  the  cause,  give  jndff> 
ment  for  the  wh<4e  or  part  of  sndi 
bond,  as  the  proofr  may  show  to  be 
equitable  and  righk  ThsBrigBrid^ 
waUr,  U 

S.  A  bottomry  is  not  rendered  iuTalid, 
because  it  ooTcrs  items  of  adTanee 
not  entitled  to  a  bottomry  lien.  It 
will  be  ffood  for  the  sums  whidi  are 
dearly  claimed  as  a  maritime  hypoth- 
ecation, and  will  be  reformed  by  the 
Court,  rejecting  the  surj^ns  m  ita 
final  decree.  JWmist  t.  The  Brig 
Magmm,  M 

S.  Hie  Court  will  order  a  referee  to 
ascertain  and  report  the  actual  con- 
stituents of  a  bottomry  lien,  the  Talid- 
ity  of  which  is  contested.  lb. 

4w  Tbe  owner  of  a  ship  may  bottoouy 
her  abroad  to  secure  a  loan  of  money 
or  his  personal  liabilities  im  the  ship 
CM*  voyage,  proTided  the  debt  be  put 
at  risk,  -<  *  *      ' 


without  regard  to  the 
sity  of  the  ship^  or  his  ioabilily  to 
obtain  credit  or  supplies  by  other 
means,  or  the  receipt  of  the  consider- 
ation before  the  ship  went  to  sea.  It 
is  not  necesiwry  to  the  Talidity  of  a 
bottomry  that  the  loan  or  supplies 
shall  haTC  beoi  already  receiTed 
when  the  bond  is  ezeci&ed,  if  the 
credit  was  upon  the  faith  thi^  a  bot- 
tomry security  should  be  giTen.  The 
BhipFanama,  Ut 

5.  A  bottomry  of  a  ship  in  a  foreign 
port  by  her  owner  is  valid,  althm^ 
a  part  ct  the  loan  for  which  it  is 
giTcn  consists  of  a  bill  of  exchange 


onoEx. 


M» 


(bftva  bj  tka  ht/Uomaj  Imdm  on 
tb«hoiiMportof  Ui«ahiik  /&. 

6.  TIm  credit  of  the  botfcomry  londor, 
giTOo  in  aid  of  the  whip  or  owner  in 
ft  foreign  port,  it  ft  MiBeient  coulder- 
fttkm  to  eopport  ft  bottomrj  teenrity. 
But  ft  OoQrt  of  Admirftltj  iiMiy  cftll 
for  proof  tbftt  nieli  credit  or  UlilMlitiee 
bed  been  ftotnftOy  Mtiefled  by  the 
lender  belbre  decreeing  nn  enfbree* 
ment  of  the  bottomry.  Ih, 

7.  A  bottomry  bond,  ezeeitted  br  the 
mftfter  of  ft  ibip,  ft!  ifiaf<«r,  if  he  be  ftt 
the  time  amur  ebo,  will  impert  to 
the  holder  the  inme  rights  ftod  priW- 
legee  •■  if  girwi  in  ^  ehnnMter  of 

/ft. 


PkAona%  4»  6»  U,  U,  M,  SS- 

BUBDEN  OF  PROOF. 

1.  If,  on  the  termiofttion  of  n  Toynge, 
the  mister  edmits  Terbally  that  ft 
bslftnee  of  waces  is  doe  n  mnriner, 
ftnd  when  saed  therefor  alleges  in  his 
ftnswer  that  he  has  paid  the  aikoimt 
in  full  to  him,  it  deToWes  upon  the 
respondent  to  proTe  the  payment 
The  Brig  Niapoikm,  208 

%  In  cases  of  tort,  if  the  iojory  com- 
plained of  is  admitted  by  the  answer, 
the  harden  of  proof  iacast  upon  the 
defence  to  show  aflBjrmatiTdy  the 
matters  of  justification  or  defence  set 
np.   Th$  SUamboat  JRhodt  I$kmd,  606 

AonoK,  18. 

Coumoir,  1,  S,  8, 7,  SO,  SI,  SI,  SI, 

40,45. 
GoMMoir  Caxmom,  8, 7. 
Ckwn,  14. 
JomDionov,  f . 
PkAOifCB,  4,  5. 

8SAMIIf,7. 

ScAKB'a  Waibeb,  S,  8,  4. 


GASES  GITBD  ABB  BXAMDVED. 

Ae  case  of  Bstd  t.  (Umfidd  (LSmm. 
SOS)  considered  and  doubted.  Kmitt 
T.  €tmk$,  818 


oc^uszoh: 

L  In  an  action  for'damtfes  to  a  saOIng 
Tcssd  by  colUnon  with  ft  steamer, 
the  burden  of  proof  lies  In  the  first 
instance  on  the  libellant  ThiSMam 
Tti§  WiUimn  Tmmg,  88 

S.  If  the  coninon  is  occasioned  by  an 
altomtion  of  the  course  of  the  sauiag 
Tcssel,  it  dcTolTes  upon  her  to  prore 
the  propriety  or  necessity  of  such; 
moTcment  Ilh 

8.  Xadi  Tcssd  is  boond  to  obserre  the 
rales  of  navigation  appUcaUe  to  their 
respective  positkNia^  /&. 


4.  The  eleftwsris cnlpftbU in  < 
upon  the  aaitfBg  fessel  io  as  to  fender 
ft  danger  proMile  in  her  sitoation, 
bnt  is  not  required  to  protect  her 
a^pinet  the  consequences  of  her  own 
WMstakea  or  n^gligsnceft  /&. 


8.  In  this  case,  the  two  vesseb  belnc' 
navigated  in  opposite  directions^  ana 
approaching  caon  other  on  lines  near- 
ly parallel,  and  spread  wide  enoi^ 
apart  to  leave  a  pessage  safe  to  cadi 
from  the  other,  and  the  sailing  vessel 
changing  her  course  without  neces- 
sity, to  cross  the  bows  of  the  steamer, 
so  near  to  the  latter  that  stopping 
and  backing  the  engine  did  not  avmi 
ft  collision,  she  cannot  support  an  ac- 
tion for  the  damages  thereby  in- 
curred. Jhk 

8.  In  an  action  for  a  colUdon  between 
two  steam  vessdi,  the  prosecuting 
vessel  must  prove  that  she  used  all 
proper  precautions  and  measures  to 
provent  it  Tht  8Uam  Fnrv  Boat 
RdUf,  104 

7.  She  cannot  sustain  the  action  merely 
by  convicting  the  other  steamer  of 
negligence  or  fonlt  in  her  move- 
which  conduced  to  the  colli- 


V0L.IL 


&  A  steamer  coming  upon  or  croedbog 
the  tracks  of  ferrv  boats  pMng^on 
the  East  Biver,  oetween  rTcw-Tork 
and  Brooklyn,  is  bound  to  spceial 
watchfiilness  not  to  interfore  with 
thdr  coovM,  or  impede  their  p«^ 
iageft  Jk 


34 


530 


INBEX. 


9.  Low  opcriwee  bat  damoottraUd 
Um  utportanee  to  th«  protorti<nL  of 
Teaels  narigatiiic  im  and  dotm  the 
East  RiTor,  to  hold  to  the  oentre  of 
it,  M  noftriy  m  nuy  bo,  and  it  is  col- 
nible  eoDdoet  to  more  s  ■t6«m  tog 
Rom  {daeo  to  plM«,  bj  itmniog  hor 
aloog  near  the  onds  <^  the  piam   lb, 

la  Hie  meiter  of  the  tog  it  bound  to 
pat  her  out  into  the  itreem,  so  m  to 
oiiolose  eleerly  her  position  and  di- 
reetion.  lb, 

11.  A  T6»el  having  the  wind  free  and 
meetiaff  another  on  the  wind,  nnist 
genera&y  take  the  riak  <^  aroiding 
uie  latter ;  and  if  the  latter  Taries 
from  her  oonne  lor  any  eanae,  she 
k»ee  all  elaim  to  compensation  in 
oaae  of  collision,  and  may*  moreover, 
snbjeet  herself  to  damages.  The  Brig 
Emii§,  182 

12.  So  when  two  vessels  are  approach- 
ing each  other  in  that  manner,  and 
there  is  danger  of  a  collision — li  the 
one  on  the  wind  departs  from  her 
course,  bat  for  necessary  caa#e,  she 
must  bear  the  consequences  of  the 
colUsion  which  ensues*  lb, 

18.  It  is  not  culpable  or  improper  con- 
duct foe  the  officer  on  deck  to  take 
the  helm  of  a  vessel,  and  to  receive 
and  act  upon  the  direction  of  the 
look-out  as  to  the  mode  of  steering 
her.    The  Pilot  Boat  Blouom,      188 

14.  A  vessel  nmning  with  the  wind  free 
must  ^ve  way  to  another  close-haul- 
ed, without  regard  to  their  respec- 
tive tacks.  lb, 

lb.  Sailing  vessels  coming  into  port  in 
the  night  time  are  not  bound  to  carry 
Ughti.  d, 

16.  If  a  steamer  wrongfolly  placed  her- 
self in  the  track  of  anotner  vessel, 
and  in  such  circumstances  as  allowed 
the  other  no  chance  of  avoiding  a 
collision,  the  former  is  answerable 
for  all  the  damages  which  mig^ht  have 
been  occasioDed  by  her  ranmng  into 
the  other.  7%8  Bt^canboat  Nrnmiffanr 
•eti,  248 

T7.  If  a  steamer  and  sailing  vessel  are  ap- 
proachiog  each  other  m  such  direo- 


tioaa  tliat  a  eoDkioQ  may  be  MaaoBa- 
bly  apprehended,  it  is  tM  doty  of  tibe 
steamer  to  take  proper  preeantions 
for  avoiding  the  sailing  vessel,  paitie- 
olarly  ao  if  the  latter  be  dose-haul- 
ed on  a  wind.  A, 


18.  A  vessel,  although  towed  by  a  s 

boat,  if  she  has  the  full  control  of  htt 
own  movements,  will  be  liable  for  any 
damages  inflicted  by  her  coming  in 
contact  with  another  vessel  n§ 
auamm  Exprtu,  S68 

19.  The  master  and  owners  of  a  diip 
towed  by  a  steamer  will  be  answer- 
able  for  damages  occasioned  bv  a 
collision  with  another  ▼eesel,  amess 
they  use  all  possiUe  skill  and  care  to 
prevent  it.  Jh, 

20.  A  vessel  coming  in  odlision  with 
another  vessel  is  prima  faeU  liable 
for  the  damage,  and  the  rule  is  noi 
varied  whether  her  motive  power  ia 
the  old  and  ordinary  method  or  ia 
supplied  in  some  novel  manner.     i&. 

21.  Third  parties,  receiving  an  injury 
by  collision,  can  rardy  be  required  to 
lay  the  responsibility  to  any  other 
agency  thsin  that  which  was  the 
proximate  cause.  lb, 

22.  If  a  vessel  is  run  upon  by  another 
under  way,  the  latter  must  be  answer- 
able for  the  wrong,  tmless  she  can 
prove  the  occurrence  to  be  the  result 
of  inevitable  accident  or  without 
fault  on  her  side.  lb, 

28.  A  tug  will  not  be  res^nsible  for 
damages  done  by  vessels  m  her  tow, 
whether  they  be  lashed  alongside  or 
drawn  bv  hawsers,  except  it  be  prov- 
ed that  the  injury  was  owing  to  want 
<^care  or  skiU  in  the  tug  in  perform- 
ing the  duties  belonging  to  her.     /& 

24  The  analogy  of  principal  and  agent 
does  not  apply  to  this  de8erip4i<m  of 
business.  The  tug,  in  executing  the 
employment  for  wmch  she  is  engaged, 
acts  independently  of  all  authority 
or  direction  of  the  tow,  while  the  tow 
was  in  this  case  master  of  her  own 
movementi^  and  so  answerable  for 
them.  A 

Sfi.  A  vessel  on  the  wind  haa  the  right 
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to  TUB  <mi  her  taek,  Mid  H  k  tli6  duty 
of  aaothor  tmmI  ftpproaebinff  her 


before  the  wind  to  take  the  neoeMffy 

trecantioDS  to  sToid  s  ooUinon.   Tk* 

Affm,  804 


precai 
SUop 


S6.  A  yesBel  nmning  free  hai  no  right 
to  ercMs  the  bowt  of  s  beatbg  yee- 
■el,  nnleet  ahe  had  oleariy  room  to  do 
it  without  dietnrbing  her  eonrte ;  nor 
to  eome  to  eloeely  upon  the  itern  of 
the  other  as  to  ereate  apprehensions 
of  a  eoUision,  and  alann  h«  into  a 
change  of  her  oonrse  to  escape  it  lb, 

27.  A  Tessel  olose-hanled  on  the  wind 
has  a  right  to  rely  to  the  last  moment 
on  the  ability  and  care  of  another 
meeting  her  with  the  wind  free,  to 
avoid  a  collision,  and  is  not  responsi- 
ble for  a  wrong  movement  on  her 
part,  eansed  by  ttie  negUgence  of  the 
one  ronning  free;  bnt  a  yessel  dose- 
hanled  is  Mnnd  to  hold  her  taek  so 
as  not  to  come  round  in  the  way  of 
one  free  and  endeaYoring  to  avoid 
her.  lb, 

28.  Admiralty  has  jurisdiction  in  a 
cause  of  collision  between  yessels 
when  the  ininry  is  receiyed  in  a  slip 
where  the  Ude  ebbs  and  flows  be- 
tween piers  or  wharves  in  this  port 
The  Bark  Zotttf,  829 

20.  The  master  of  the  vessel  on  board 
at  the  time  is  responsible  for  the 
wrongful  act  of  the  vessel,  althongh 
it  was  consequential  to  the  neglect  or 
misfeasance  of  a  licensed  pilot  in  se- 
curing her  improperly  to  a  whaHl 

30.  It  is  an  act  of  ncfflect  and  unsafe 
to  leave  a  vessel  in  the  winter  season, 
during  the  night,  at  a  wharf  ou  the 
north  side  of  the  city,  moored  with 
only  a  single  seven-eighth  bch  chain. 

A 

81.  It  is  gross  and  cul|)able  ne^eet  to 
suffer  her  to  remain  in  that  situation 
in  a  high  and  increasing  wind,  ang- 
roented  toa  violent  gale, In  which  her 
fastenings  parted.  76. 

9k  The  authority  of  a  licensed  pilot 
in  securing  a  vessel  in  her  berth  is 
not  paramount  to  that  of  her  master ; 
the  latter  is  deemed  in  full  command, 


aad  the  acta  of  the  pilot  are  regard- 
ed as  done  with  the  direetioA  or  ap- 
proval of  the  master.  A 

88.  It  IS  Aot  a  eis  wiysr  which  eseusea 
a  master,  that  his  vessel  had  caused 
damages  to  another  in  a  tempest  of 
wind,  when  he  had  warning  aad  sof- 
fleient  opportunity  to  protect  her 
from  that  naiard.  /&. 

84.  In  a  collision  between  two  passen- 
ger steamboats,  occurring  at  their 
place  of  departure,  both  startbg  from 
the  same  slip  or  pier  at  the  same 
time,  they  wul  be  mutually  hM  re- 
sponsible for  the  exercise  of  the  ut- 
most prudence  and  precaution.  The 
BUamhofU  BotUm,  407 

8A.  Neither  can  lawfully  press  ahead 
of  the  other  in  gettb^  und«  way, 
when  it  is  apparent  their  movemeots 
are  commenced  simultaneously,    /ft. 

86.  If  they  are  competitor  boats,  run- 
ning the  same  route,  negligence  or 
fault  in  producing  the  collision  will 
be  imputed  equally  to  each,  unless 
one  clearly  exculpates  hersel£       /A. 

87.  The  law  of  this  SUte  unpoaes  a 
penalty  on  a  steamboat  for  attempting 
to  pass  another  under  way  nearer 
than  twenty  yards,  and  the  maritime 
law  subjects  them  to  all  damairea 
caused  by  crowdbg  on  yessels  under 
way  to  pass  them  or  in  crossbg  their 
bowsi  /ft. 

88.  Steamboats  having  greater  fiMOitiea 
than  yessels  und«  canvass  to  avoid 
ooUisions  when  they  are  brought  in 
proximity  to  each  other,  are  bound  to 
give  way  to  sailing  yessels  whea 
practicable,  or  take  oUier  proper  pre- 
cautions within  their  means  for  avoid- 
hig  oollisiona.  The  BUamhoai  Nnh 
Jmey,  415 

89.  But  steamers  are  not  bound  to 
insure  the  safety  of  sailing  yessels 
against  their  own  negligence  or  mis- 
conduct. A  sailing  yessel  b  bound 
to  exercise  eaual  care,  skill  and  pru- 
dence in  passing  a  steamer  as  another 
sailing  yessel;  the  only  distinction 
being  that  in  respect  to  a  steamer, 
the  yessel  under  sail  is  to  adhere  to 
her  own  course  as  fiur  as  practicable 


raimz. 


M.  A 


iUlft0Bffiiioil, 


for 

ptOT« 

b^fur  was  Qoi  preda— d  by 
Mr  owB  mgi^gwiaa  or  flinK;  Mrtfo- 
«lMlf  tMtalMiftdMt  acpui  ftom 
btr  MHM  wImb  bmt  Um  ttoMMr 
vkkoiit  ft  «lMr  uiowriij  for  m  do- 
ing: Jk 


\4fl. 


4L  A  ^pmmI  woagMyor  oarriMily 
ialttpoitd  ia  tlio  traek  of  AMtbor,  to 
Mto  riaiir  a  oolKiieo  intYitabloto 
tfio  liiltor,  k  TCHMdbk  tiiorefor  the 
•MM  « if  tho  blow  WM  gWon  by  Mr 
aioT— irt  dmolly  tgi^Ml  tlie  ono 
■Irikiiig  btr.  Ik 

4tL  Tke  twk&  that  two  aUaai  T«tMb 
Misf  {a  opporite  diraotioatk  aadaioat- 
faff  la  Um  alglit  tiiaa,  ihall  oaA  port 
bar  bilM,  aad  both  pan  to  tM  lar- 
board, k  not  of  abfolate  obUgation. 
Tk0  Smmkt  Olm$,  428 

41.  WMa  oae  atoamboatk  awaodiog 
a  rirer  at  bar  larboard  ilde,  withio 
rixty  or  Mfraaty  1^  of  tbo  ibora,aBd 
aaoihar  k  daecendiDg  on  ber  star- 
board to  flur  off  at  to  loare  ample 
looai  for  ber  fafo  pawe|fe,  the  two 
are  aol  to  meetbr  witlna  tiie  senee 
of  ^  rale  aa  to  Joitify  tbe  deaoend- 
iaf  boat  atteaaptmg  to  ma  ia  ihore 
of  tbe  other,  or  to  require  the  latter 
to  port  ber  bdm  and  ateer  to  the 
itartKNtfd.  Ik 

44.  SaillBf  Taweli  BMetiag  eteamen  at 
aea  aaiMt  nee  dae  preeantioiM  to 
a? cid  eoodbg  in  oellkMn  with  them ; 
at  by  taldaf  eare  not  to  impede  their 
aowee,  or  embarrafli  their  naviga- 
tioB.    The  Bhmmhoat  Keptmu,    488 

48.  In  an  aetloii  for  damages  inearred 
ta  a  sailing  Tessel  through  oolEii<ni 
with  a  steamboat,  the  libellanto  most 
ptora  the  sdling  tssssI  elear  of  all 
^  oafaBable  eondoet  oondneing  to  the 
oolUoB.  steamers  are  not  boond  to 
goard  sailing  Tsassls  agafaMt  th«r 
owa  ndseoodoet  Ik 

\iA.  It  k  tbe  daty  of  a  steamer  to  take 

%nidenti8l  measores  in  aasple  season 

^     for  avoiding  a  sailing  Tessel,  when 

"     the  two  are  approaehtag:  Ih. 


bava  li^U 


ta 

]Atbaa%bt 
Ik 


48.  Whea  two  steamboata  aM 
in  tibe  same  direetion,  the  leadini 
one  k  entitled  to  bold  her  eoans^  and 
tbe  ese  parsaac  mast  at  ber  peril 
seleetoae  safotobersd^  if  she  nmbes 
an  atteantt  to  paea.  The  Strnmbo^ 
lihodtltfmd,  Ik 

49.  One  ateamboat  eaanot  approash 
another  withhi  a  disttmee  of  twen^ 
yard^  in  an  attempt  to  nm  by.    Ik 

6a  lbaleadiagboatmiist,bowe!Ter,so 
nse  her  privilege  as  not  iatsntioo- 
ally  to  thwart  orprareat  tbe  one  in 
the  rear  from  nsiag  ber  sapetior 
speed;  bat  k  not  booad  bylaw  to 
aoeoBunodate  her  by  moriag  to  either 
side  to  giro  her  more  ample  room. 

Ik 

6L  Thk  rale  eoaaUy  applies  to  the 
aanow  and  oangerona  passage  ia 
Hell  Gateu  The  stem  boat  cannot 
compel  the  forward  one  there  to 
make  jdaoe  for  her,  bat  most  «Toid 
goiag  into  tbe  Gate,  or  mastslask  or 
stop  ber  q>eed,  if  she  k  likdy  to  eo- 
'  ■     '  Ik 


dangsr  the  one  ahead 


Daxaob,  6,  6, 1, 8, 9, 11, 12, 18, 14, 

16, 16, 17, 18. 19,  2a 
ErmiNCB,  11,  12, 18, 14,  28,  2T. 
NiGLEOBrci,  8,  4,  6,  8,  7,  8. 
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COMMON  GARRJEB. 

.  Tbe  holder  of  a  bill  of  lading  has  a 
remedy  ia  Admiralty  against  the 
■uNter  oa  bk  ondertaking,  or  per- 
sonalfy  against  the  owners  of  the 
tcsmI,  or  against  the  yessel  m  rem, 
where  the  goods  shipped  on  board 
am  not  deliTered.    The  Bchocmtt 

12 


2.  By  tbe  established  ooorse  and  oostom 
of  the  ooastinff  trade  ia  New-Yoik, 
goods  on  freight  may  be  ddiTcred  at 
tiie  ithtuU  and  need  not  be  tendered 
paaeoally  to  eonriflpeei  Tbe  dim 
oaanet  abandon  goods  on  the  wbaii 
beeaose  <tf  the  inability  or  rslnsal  of 
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8.  A  deliTerT  of  ft  eargo  on  tho  wlurf 
in  Kew-York,  with  notiM  to  tho 
ownert»  of  tbo  timo  Mid  pUao  of 
TOilftding,  ^M6t  the  goodi  at  tli«ir 
ridi,  Md  diwhargt*  1U  diip  from 
Uabimj.  76. 

4.  Tbo  niMtei't  rMpoMibility  in  do- 
Hveriog  the  eargo  i«  mettored  by  the 
proetiee  and  n— ga  of  the  plaee.  A 
ihip  eannoi  be  eompeDed  to  lay  idle* 
beMVte  aonie  ooMtfneea  apprehend 
bad  weather,  and  deeline  to  reeeiye 
their  eargo,  if  the  time  be  leaaonably 
fiiToraUe  for  vnloadng:  AU  the 
ihippere  of  eaifo  bare  a  right  to  re- 
quire dlipateh  te  the  vnUrerv  of  the 
eargo,  that  their  goode  neea  net  be 
detained.  Ih. 

5.  Although  the  eoneigDees  giro  notiee 
to  the  ibip  that  they  will  not  reeeiTO 
the  eaigo  beeante  <n  the  vnCaTorable 
■late  of  the  weather,  or  other  reaeon, 
bnt  do  aeeept  and  remore  it  in  pari 
at^deliyered  from  the  diip,  they  can- 
not claim  indemnity  from  the  ihip 
for  injnry  to  the  eaigo  by  a  atorm  to 
Whkh  it  was  ezpoeed  whilst  on  eon- 
Toyanee  to  itaplaoe  of  storage     Ih, 

%.  Where  goods  are  shipped  in  good 
order,  and  are  damaffed  on  the  toy* 
age,  it  deyolyes  on  the  owner  of  the 
ship  to  show  that'  the  damage  was 
eaosed  by  fanlt  of  the  fi>eighter,  or 
by«i«fiMJ|or.  Tkt Ship Mwihrn,   140 

7.  libellant  shipped  840  bundles  of 
sheet  iron  on  frelcfat  from  liyerpool 
to  New-Tork,  giymg  a  bill  of  lading 
that  the  same  was  leeeiyed  in  good 
order,  and  to  be  deUyered  in  like 
good  order,  the  perils  of  the  aea  ez- 
eepted ;  when  nnladen  it  was  found 
to  be  stained  and  rosted  by  wet,  and 
injured  thereby;  and  notwithstand- 
ing proof  that  the  iron  was  well 
stowed,  that  the  ship  ease  in  tight 
and  dry,  that  the  iron  was  tak«i  on 
board  m  dry  weather,  and  not  ex- 
posed to  the  acoess  of  water,  the 
yessel  was  answerable  for  the  dam- 
age. The  bwden  of  proof  is  npon 
ttis  ship  to  show  that  tiM  dMiage 
axiiled  when  the  eanm  was  laden  on 
-       -  74. 


8.1^  nehnowlodg^snt  in  the  hitter 
lading  that  the  caigo  is  mriysd  Ir 
good  order,  though  part  of  the  ship« 
pingoootraet,maybe  eiplahiad  er 
disproyed  by  parol  teotimony.      7li 


9l  Qmrt.  Whether  a  gsnsral  shi|^  la 
liable  for  damages  to  eaifo  well 
atowed,  caused  >y  eyhalatinns  er 
dampness  arising  from  the  cargo  ea 
boara,  (also  w^  stowed,)  unless  there 
be  a  special  contract  in  the  aflMgfat* 
ment  against  audi  loss  or  ialmyt  74 

la  A  sensignes  of  a  charterer,  and 
dealing  with  him  in  that  eharaeter, 
mnst  be  presumed  to  know  the  oca- 
tents  of  the  charteriMMrty.    Bkmy. 

11.  He  cannot  deal  with  ^  charters 
as  owner  for  the  yoyage,  when  by  the 
ehartei^party  the  entire 

and  oontrol  of  the  yesst 

with  the  master  and  owner.  Jk 


18.  If  the  consignee  in  such  4 
the  freight  on  the  oonsignment  to  him 
on  debts  owing  him  by  the  ehartersr» 
he  will  net  thereby  acquit  himaelf 
of  liability  to  the  master  therefor.  IK 

18.  The  payment  to  the  charterer  will 
be  on  the  responsibility  of  the  char- 
terer, and  not  on  thatoftheyessclor 
her  owner.  Ik 

14.  The  master,  notwithstanding  any 
interference  or  direction  of  the  char* 
terer,  has  a  richt  to  retain  the  goods 
until  his  lien  shall  be  satiifled,  and  ha 
may  sue  the  consignees  after  deliyery 
to  them  of  the  goods,  and  reooyer  IM 
IMght,*at  least  to  the  i 
the  dmrter-party. 

10.  WheretheeoiMigneehMnotieethai        •«» 
IMght  mnst  be  jpaid  to  the  master      ^ 
and  not  to  the  ehaiierer,  it  impefas      . 
the  like  obligation  upon  him  ns  Vaa  * 

edis&e^ofUding.       IK' 


16.  A  conagnee  has  no  right  to  ^ipra-^ 
priate  moneys  due  for  frsi|[ht  to  safti^ 
fy  adyances  made  by  lum.to  the   ' 
charterer,  although  the  bill  of  ladiaf 
direela  the  IMght  to  be  paid  to  Ite 
nnrigniii>    But  a  dinsdon  tn»  A 


by  the  master  to  pav  a 
ion  onl  of  the  freights  to  tha  iha# 
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Urer,  \rU!  b«  •qniraleut  U>  iwyment 
to  the  maftUt.  lb. 

17.  An  Agr«€intiit  by  th«  nattar  to  pty 
o  debt  of  tho  oh*rt«rtr  to  the  oon- 
•igne«,  without  toy  eontidermtioD,  ii 
a  mudim  pmetmm,  aad  Toid.  /A. 


1 8.  It  is  DO  d«f6D0«  to  an  aotion  bjr  an 
endoivM  of  a  bill  of  lading  against 
the  vessel  for  damages  for  the  non- 
dcliTerv  of  the  goods,  to  show  that 
immediately  on  the  arriTal  of  the 
goods  at  the  port  of  oonsignment 
Uiev  were  seized  in  an  aetion  of 
repleTin,  at  suit  of  the  consignor, 
elaaming  a  right  of  stoppage  in 
trmnntu  on  the  ground  of  insolvency 
of  the  consignee.  The  Sekootttr  Marif 
Ann  OueH,  498 

19.  The  master  of  the  vessel  had  the 
right  to  hold  the  goods  against  the 
slMriff,  and  should  have  interposed- 
in  the  replevin  suit  and  contested 
the  claim  to  take  the  goods  from  his 
poseesiioii.  /& 

BaL  OF  LA]>iito. 
Damaoo,  1,  S,  8,  4. 
DtTunoM,  S,  8.  4,  6. 
Nmuoknob,  1,  2. 
PltAonoB,  20, 27. 


CONSIGNOR  AND  CX)Nai6NEE. 

Common  CAMtm.  2,  8,  4,  6, 10, 11, 12, 
18, 14,  16,  10,  17. 


CONTRACT. 

A  hiring  at  monthly  wages  imports  that 
the  engagement  is  by  the  month,  ter- 
minable with  each  month  at  the  op- 
tion of  either  party.  If  the  party 
hired  leaves  before  the  expiration  6t 
the  mon^i  he  loses  the  whole  wages; 
if  he  is  disoharged  before  its  termin- 
ation, he  recovers  for  the  whole  time. 
Th4  Steamboat  Budttm,  896 


COSTS. 

L  When  a  sailor  brings  a  suit  in  ttm 
against  a  ship  to  enforce  aoonditional 
agrtement  made  with  the  master, 
and  outside  of  the  written  artioles^ 


he  will  be  required  to  file  a  sttpiln- 
tion  for  costs  in  the  same  manner  as 
an  ordinary  suitor.  The  Skip  Ortat 
Britain,  1 

2.  A  party  will  not  be  ailuwed,  tv 
tacking  a  small  undisputed  claim, 
upon  which  he  has  never  made  a  de> 
mand,  to  a  contested  claim  for  wagea 
denied  him,  to  recover  ccets  on  the 
demand  denied  bim.    The  Sieambomt 

4 


8.  Full  costs  win  be  decreed  the  claim- 
ant, although  the  demand  of  the  li- 
bellanUislesBthan|60toeadi.     Jk 

4.  A  libellant  who  demands  an  entire 
sum  when  part  of  it  has  been  paid 
according  to  his  directions,  and  com- 
pels the  respondent  to  defend,  impairs 
his  equity  to  costs  in  a  Court  of  Ad- 
miralty.   Show  V.  Tktmqmn,       144 

6.  A  respondent  who  contests  the  en- 
tire demand  of  a  libellant  when  a 
portion  of  it  is  justly  claimed,  al- 
though he  defeats  the  suit  in  the  main 
matters  in  contestation,  loses  his 
equity  to  coefsi  Ik 


6.  Admiralty  Courts  in  adjudging 
in  their  discretion,  regard  we  < 


costs 


tial  merits  and  equities  of  the  parties 
rather  than  the  result  of  the  litiga- 
tion, lb. 

7.  And  may  withhold  costs  from  both 
parties  when  neither  proposes  to  do 
what  is  substantially  juat  between 
them  without  litigation.  /&. 

8.  Costs  aretechnicaUv  awarded  to  par 
ties,  but  substantially  they  belong  to 
the  proctor  to  the  suit,  and  the  Court 
will  uphold  his  right  to  them  against 
acts  of  the  principal  to  his  pr^udice. 
OoUm$  T.  Matkaiay,  170 

9.  Where  several  seamen  unite  in  an  ae- 
tion m  personam  to  recover  wasea,  all 
of  whom  except  one  obtain  decrees 
for  $50  and  over,  which  are  appealed 
to  the  Circuit  Court,  and  a  decree  is 
rendered  in  favor  of  the  other  libel- 
lant for  less  than  $60,  he  can  tax  full 
costs  in  his  own  name,  and  perfoet 
and  enforce  bv  execution  his  decree 
for  wages  and  costsi  The  causes  of 
action  and  the  final  decree  are  all 
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■cpanU,  And  th«  Mmedy  is  m  in  s 

MpftTAto  MiiOB.  lb, 

10.  Hie  rule  relieTing  Beamen  Crom  tti- 
pnlatioDS  for  ooeU  produces  no  nn^ 
ressonsble  inequality  as  against  ship- 
owners. iL 

il.  An  irregularity  in  tlie  taxation  of 
costs  may  be  corrected  by  the  Court 
on  motion  after  final  decree  rendered. 

/A. 

12.  The  practice  is  liberal  in  allowing 
a  re-tazation  of  costs  where  by  mis- 
take, misapprehension  or  other  casu- 
alty, a  party  failed  opposing  the  orig- 
inal taxation,  particularly  where  the 
costs  claimed  are  large.  lb. 

18.  Under  the  rules  of  this  Court,  suits 
in  nm  for  services  on  board  of  vessels 
in  the  North  River,  a  libellant  cannot 
recover  costs  when  less  than  $50  is  in 
demand  if  he  had  a  clear  remedy 
therefor  known  to  him  in  the  load 
Courts.     The  Schooner  Harriet,    184 

14.  The  onus  is  upon  the  claimant  to 
show  that  the  libellant  had  such  re- 
medy to  entitle  himself  to  a  decree 
for  costs.  IL 


15.  The  otjeet  of  this  rule  was  to  pre- 
vent an  unnecessary  resort  to  the  ex- 
pensive proceeding  in  rem.  It  will 
DC  so  enforced  as  to  compel  the  mari- 
ner to  resort  to  the  local  Courts  only 
in  ease  his  remedy  there  is  convenient 
and  sure.  Jb, 

16.  A  similar  doctrine  prevails  in  the 
eivil  law,  and  is  also  employed  as  a 
means  for  preventing  the  creation  of 
costs  unnecessarily  in  the  prosecution 
of  demands.  .  lb, 

17.  When  one  of  the  libellants  unites 
a  demand  for  contract  wages  unpaid 
him  with  his  claim  for  short  allow- 
ance, and  obtains  a  decree  for  those 
wages,  the  Court  will  only  allow  him 
proportionate  costs  against  the  vessel 
on  that  demand,  not  including  wit- 
nesses fees  to  his  oo-libellants^  and 
will  order  full  costs  against  him  in 
oonnaotion  with  his  co-fibellants  upon 
the  other  branch  of  the  litigation. 
The  Bark  Childe  HmrM,  275 


18.  The  prevailing  P«rty  in  Admiralty 
suits  b  prima  facte  entitled  to  recov- 
er costs.    The  decree  in  his  favor  im- 

Slies  that  he  has  been  wrongfolly 
elayed  or  prosecuted.      The  Ship 
Modem,  874 

19.  Still  the  common  law  rule  to  give 
oosts  in  all  cases  to  the  sucoe«ful 
suitor  is  not  recognised  in  Admiralty 
as  the  law  of  cost%  and  the^  are 
awarded  at  the  sound  discretion  of 
the  Court,  without  recard  to  the  ulti- 
mate termination  of  Uie  action.    lb, 

20.  A  seaman  will  be  denied  costs  in  a 
suit  for  a  small  balance  of  wages  due 
him  when  payment  of  the  balance 
has  not  been  demanded  of  the  master 
or  owner  of  the  ship,  and  no  refusal 
to  Day  them  has  been  made  by  either, 
ana  particularly  if  the  seaman  tacks 
to  the  debt  other  distinct  and  unsup- 
ported claims,  and  sues  for  the  whole 
conjointly.  lb, 

21.  This  Court  wiU  not  allow  costs  on 
the  arrest  of  a  vessel  for  a  small  cause 
of  action,  when  the  party  has  ade- 
quate remedy  in  the  lower  municipal 
courts,  and  especially  if  the  suit  is 
prosecuted  vindictively  and  with  a 
view  to  create  costs.  The  Steamboat 
Boeton,  408 

22.  When  seven  exceptions  are  filed  to 
a  commissioner's  report,  and  six  are 
sustained  by  the  Court,  costs  will  be 
allowed  therefor,  to  be  deducted  from 
the  amount  decreed  to  the  libellant 
The  Steamboat  Nevyjeruy,  444 

Aonon,  19,  26. 

PaiCTioE.  11, 18, 17, 18, 19,  2a 

COURTS 

The  Federal  Courts  are  govemtd,  in 
commercial  and  maritime  cases^  by 
the  general,  and  not  by  the  local  law. 
The  MMtwU  Safety  Inem'anee  Chm- 
pany  v.  The  Cargo  if  the  Brig  Cherge, 

•9 
Stati  ComiL 

GB06B  ACnON. 
AonoH,  18, 14. 
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1.  W1M&  MitiM  fix  DO  tim«for  tli«  d«* 
ttrtry  of  o  oargo,  t^  Court  wiH  not 
ftdopi  Miy  fuimMd  oao  m  Um  pio- 
por  timo,  nor  tf  tho  Ttdno  of  tlio  om> 
fo  k  fotud  grooier  at  nioh  p«iod 
thoA  «t  thAt  ol  ito  Mtaal  d^oty, 
•ward  tho  diinrwim  aa  daBagai  to 

110 


thaay|>p«ni    TktBmk 


%  A  lUp  ia  Bot  aoawaraUa  lor  dam- 
agaa  to  a  pariibable  aaifo,  ooeaooaad 
by  aa  uratoaUy  protraetod  yoyage, 
iiiil««  Um  dalay  if  owiag  to  tholralt 
of  tlM  mastar  or  owiiar.  Ik 


8.  lliat  a  ToyMM  botwoen  parUeuIar 
porta  is  VMaUv  poifomiad  within  a 
tpadfiad  porioa  of  tiiii«,it  aotaoir- 
ouBstanoa  whi«h  of  itMlf  importa 
onlpabla  nagligeooa,  or  want  of  ddll, 
or  eoBBpetoney  ia  tlio  orew  of  a 
TOiaal  whiah  oocopiai  doobla  tliat 
timo  in  maUag  it  Jb, 

4L  Tkf  iMt  tliat  a  oargo  of  raw  hidai^ 
ahippod  in  good  oraer  on  tho  wcat 
ooart  of  Afnca»  tho  Sd  of  October, 
and  traiMportod  to  Kow-Tork  in  tiba 
hold  of  tno  TCflMl,  imozpoMd  to  tha 
atmotphera,  anriTod  thora  tha  18th 
of  Jaanary  foUowiag,  injnrad  by  heat 
and  wonD%  ia  eomiMitent  erideooe  to 
nroTO  the  damage  wai  oaoaad  by  the 
Mg  aootinQaDoe  of  the  Toyage^    Ik 

6.  Tha  daasagea  In  oaea  of  oolliaioB  to 
be  a4{odged  agaioat  the  party  in 
fivlty  mnet  be  miBeient  to  reetore  the 
iDJnred  yeiael  to  the  condition  ihe 
was  in  at  the  time  of  the  oolUdon. 
The  Fikd  Bo^  JSh$9om,  188 


6b  Actual  idnriei  oufy  are  to  be 

peniatedior.  The  CJoorta  do  not  con- 
eider  hypothetical  or  oooieqnential 
damagei^  Ik 

*!,  Ineaicof  coUinon^thepartyiijnred 
ia  entitled  to  reeover  the  actual  dam- 
ages sustained,  but  cannot  claim  such 
aa  are  merely  consequential.  Ths 
JSitamboai  JTeiyyaiafft,  248 


t.T1iaaala^  iiiiigii  aaitaiiitbya 
ooUiiiaB  at  aea  are  to  be  paid  by  the 
iMiUy  TSMsl,  boik  ia  raspeat  to  shm 
aadeaigok  it 


f.  Tha  colliding  Tassel  ia  not  esooeraiad 
ftranftill  damages,  because  after  tha 
wrack  a  portion  of  the  caigo  waa  in- 
jured or  lost  through  the  efforta  of  a 
third  Tassel  to  saTc  it  Ik 

10.  A  ship  haTing  left  a  seaman  at  Val- 
paraiso, and  immediately  thereafter 
proeeeded  to  OaUao,  where  she  was 
sold  to  foreigners,  and  taken  into 
their  emploT  on  a  different  Toyaga, 
ha  was  not  Dound  to  r^foin  her,  or  to 
offer  to  do  80  if  withm  his  power. 
In  audi  case  the  ownera  are  liable  to 
tiM  seaman  in  daaagea  for  tha  breach 
of  tha  shipping  aontraot  on  their  part 
Theae  dainages  are  not  made  Tindio- 
tiTC  on  the  footbg  of  a  wilftil  tort» 
but  are  usually  measured  by  the  ao- 
tnal  loss  to  the  seaman.  iMtt  t. 
amrk$,  S6« 

IL  Damagca  caused  by  ooIlisioB  will 
be  awarded  agalBst  the  colliding 
Tcssd  adequate  to  the  full  reoooB- 
pense  of  the  ii^uTed  Teasel  and  caigOL 
The  SttmnhotU  NarrtiganmU^        $88 

11  The  loss  of  the  use  of  tha  injured 
Tassel  whilst  undergoing  repairs  is 
so  directly  conaaquentiafto  the  col- 
lision aa  to  be  entitled  to  compensa- 
tion. Ik 

18.  The  owners  of  the  iijured  Tcssd 
will  be  allowed  salTage  expenses  and 
other  chargea  necessarily  paid  by 
them  in  reacuing  the  Tcsasl  and  car- 
go from  perils  ttiey  ware  plaoed  in 
bythaaoDisioik  Ik 

14.  BerTicea  of  a  aalTage  charmter  e»- 
.  pendad  in  saTmg  and  rastorii^  tha 
ttjured  Tcssel  and  caigo  win  bo  acm- 
pensalad  by  aahraga  rewards,  and  not 
Bmited  to  a  awmliflii  awnnf  for  mare 
watk  and  labor.  Ik 

18.  A  hvMLjUk  a^ustaMBt  of  aneh 
anddu 


chaifcs  between  partiea 
intereated  hi  the  TCssd  and  eaigo^ 
will  be  accepted  by  the  Coaii  as  a 
proper  oMde  of  fixing  tha  Tafaation 
aftbasarTioe^  Ik 
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II.  Th^  wamimkm^9  rtport  of  daai- 
•gMy  when  pMti«t  bft^e  been  ftiDj 
MiM  b«for«  him  with  their  pToof% 
and  no  qnestioii  of  Uiw  k  ijiT0lT«d  in 
hii  doeidon,  wiU  U  Adopted  hj  the 
Courts  nnleei  palMhle  erron  or  ined- 
TerteDoiei  hare  oeen  eommittod  by 

li 


It.  IntheTtlnstionef  danegeeoMMd 
by  •  oolliiion,  the  owner  of  \kt  in- 
jured Tessel  is  entitled  to  be  reoom- 
peneed  to  the  emooat  of  hit  entire 

18.  When  the  ralne  of  the  Teeeel  in- 
jnred  ie  only  inupeired,  the  meeeore 
of  daoMget  wiU  oe  the  eum  required 
to  reinetate  her  to  the  eondition  the 
waa  in  at  the  time  of  eollisioB ;  ifihe 
ia  a  total  loaa,  her  maricet  prioe  or 
Talne  at  the  time  will  be  the  cri- 
terion. Ih, 

19.  The  colliding  TemeleannoidiminiBh 
the  allowaoce  of  her  market  raliM  by 
proving  her  actual  worth  to  be  leas 
oeeauee  of  her  age,  imperfect  build, 
or  the  state  of  her  timbers.  Ih, 

SO,  The  direet  daraagea  occasioned  by 
%  collisioa,  and  abo  reaeonable  de- 
murrage for  a  period  neeessary  to 
reinstate  the  iniured  tcsscI,  wiU  be 
charged  upon  the  colliding  tcmcI  in 
ten    Tkt  atmnhmi  Mmk  I$Umd, 
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DBCSBL 

Where  a  party  pweiaded  agaiHt  ia 
named  ia  the  bodT  of  the  Mbel,  a 
decree  seoiifMiHai  jMSMla  ti  wnbittti 
may  be  rendered  against  him,  al- 
tiioagh  he  is  not  naised  ia  the  pi«yer 
teielist    Nmfkir.  Ohtk$,       S16 


BKLIVBRT. 
Onomr  GEaibbi,  %t,i,fk 


DBBtnOK. 

If  a  seaman,  sent  oa  shore  in  tfie  «»> 
ployment  of  the  ship,  neglects  to  ra- 
ium  to  his  duty,  the  ship  conttnuing 
at  the  port  a  suAcieat  time  to  giro 
him  opportunity  to  do  so,  the  master 
in  the  mean  time  making  inquirr  Ibr 
him,  such  Toluntary  absMice  will  be 
a  desertion,  and  forfeit  his  wagea. 
FiehlT.BMkm,  U 


DEVIATIOlf. 

1.  Where  a  ship  on  a  Toyage  ftom 
Manilla  to  New-Toik  went  into  O^M 
Town  leaking,  and  there  recsiTcd 
partial  repairs,  and  on  surrey  was 
pronounced  seaworthy,  and  ddpped 
seamen  for  the  home  yoyage,  bul  ia 
order  io  have  the  adTantage  of  the 
trade  winds  and  smoother  seai»  and 
sooner  to  reach  a  suitable  port  for 
repairs,  made  for  Pemambuoo^  that 
is  not  such  a  dcriation  as  to  dis> 
charge  the  seamen  from  their  obtt- 

Ektions  to  her.  But  if  the  master 
tended  to  take  that  course  when 
he  shipped  the  crew,  or  left  Gape 
Town,  he  was  bound  to  make  il 
known  to  them.  The  Skip  Jfoa* 
U$ii,  tt9 

8.  An  intention  of  the  master  of  a  ship 
to  depart  from  her  direct  Toyace  ana 
stop  at  an  intermediate  port  lor  tha 
purpoee  of  taking  in  additional  caigo^ 
if  assented  to  or  made  known  to  a 
shipper  when  bills  of  lading  are  axa- 
cuted  to  him,  is  not  a  devia&n  whidi 
annuls  the  contraot  of  affireiffhtment 
on  hii  part    Thaiektr  t.  McOMck, 

ses 

8.  If  it  might  amount  to  a  Tiolation  of 
the  contract  jmt  •«,  the  aoeeptanea 
of  the  cargo  by  the  shipper,  with 
knowledge  of  the  foot  of  deTiatioii» 
restores  to  the  ship-owner  his  ri|Ai 
to  freight  Ik 

4.  The  known  usage  of  trade  andnayi> 
gation  from  New-Orieans  to  northern 
ports,  in  the  summer  season,  to  toooh 
at  Hayana  for  further  cargo,  inreTsnti 
such  act  being  a  deyiation,  althoorii 
the  fringhter  had  no  notice  of  the  K 
tention  of  the  master  to  make  thai 
port  on  the  partkular  toyage.     Ih^ 


638 


INDEX. 


i.  Althoogh  tlM  ftirtli«r  ttofmiDg  at 
Key  West  on  the  Toy  age,  witnont  the 
aiMnt  or  Inowledse  oi  the  freighter, 
ie  ma  imwemuitea  devimtioB  which 
■My  ftToid  the  eontrAct  of  efieight- 
nent  at  tiie  option  of  the  freighter, 
hie  aeoeptanoe  of  the  eargo,  \riUi  full 
knowleoge  of  the  deviatioii,  reinetatee 
in  the  matter  the  right  to  recover 
the  freight ;  but  receiving  the  cargo 
In  that  manner  does  not  deprire  the 
eonaignee  of  a  right  of  action  for  any 
epeoial  damages  he  majr  have  tns- 
tained  becanee  of  the  deviation.    lb. 

C  The  Ooort  it  not  nnder  the  neeetsity 
of  driving  the  conagnee  to  a  eroee- 
aetion  in  each  ease,  nor  for  recovery 
of  other  damages  or  claims  arising 
out  of  the  contract,  bat  may  adjust 
and  recompense  his  damages  by  way 
of  reoonpment  in  the  action  proee- 
ented  for  fMgfat  lb, 

1,  Those  damages  may  embrace  what- 
ever oonld  be  demanded  by  a  cross- 
action  for  the  non-fulfilment  of  the 
contract  of  affreiffhtment,  inclndiog 
extra  premiums  of  insurance  paid  be- 
eause  of  the  deviations  on  the  voy- 
age. A 

Smprato  Amous,  4. 


DIBQHABGEL 
Bbambi,  6, 1, 14, 16. 

BIBCONTINUANCE. 
^wjLonaL,  11. 

DOUBLE  WAOB& 
AaBOK,  15, 16, 11, 18, 19. 

E 


EAST  BIYER. 
► «,  9,  la 


KVllMCBCK. 

1.  The  testimony  <^  a  ship^s  erew,  be- 
ing joint  libellants,  each  swearing  for 
the  other,  will  be  received  with  great 
caution.  The  Court  will  be  more  in- 
clined to  credit  the  master  of  the 
vessel,  when  the  evidence  between 
them  is  contradictory,  and  he  has  no 
interest  in  the  action.  The  8i9am 
boatSwtUaw,  4 

a.  A  receipt  siji^ed  by  a  seaman  at  the 
end  of  an  eight  months'  voyage,  ac- 
knowledffing  the  payment  of  |9,  in 
full  of  aU  demands  against  the  ^ip, 
will  not  bar  his  suit  for  wages  and 
short  aUowanee,  without  proof  of  an 
adequate  compensation  actually  paid 
him.    Piehl  v.  BaUkm,  U 

8.  Tlie  master  of  a  vessel  who  hypo- 
thecated her  on  bottomry,  is  a  com- 
petent witness  in  favor  of  the  holder 
of  the  bottomry,  particnlarlT  if  re- 
leased by  him.  Jrwmiu  Y.  Tkt  Briff 
Magown^  65 

4.  Tlie  adjustment  <^  average  in  case 
of  sale  of  the  goods  at  the  place  of 
disaster,  before  reaching  the  port  of 
destination,  may  be  in  mation  to  the 
sale  price.  The  Jiidual  Safety  Ituu- 
ranee  Company  v.  The  Cargo  tf  the 
Briff  George,  89 

5.  When  no  sale  is  made  at  such  place, 
the  value  at  the  place  of  shipment 
will  govern.  Ik 

6.  The  poUoies  do  not  of  themsulves 
supply  proof  of  the  value  of  ship, 
ctfgo  or  fk«ight  on  general  average^ 

7.  But  the  adjusters  can  receive  the 
policies  as  auxiliary  evidence  of  those 
valuesL  Invoices  and  bills  of  lading 
are  oonpeteat  evidence  of  the  value 
of  the  caigo  at  the  place  of  its  pur- 
chase and  shipmsBt  lb. 

a  A  reoeipt,  alleged  tobe(;iv«i  through 
mistake,  mt  oe  exj^oned  by  parol 
evidence,    bum  v.  Tkompeon,     144 

9.  When  there  is  an  irreeoneilable  eon- 
fliet  in  the  testimony  of  witnesses, 
and  eirenmstanoes  of  soqiioioB  attach 
to  the  credit  bf  them  on  both  sides. 
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th«  ImIaum  of  •▼idtDM  will  be  re- 
mrded  as  in  f  atof  of  the  p*rty  har- 
uig  tlM  greatott  nnmW.  Tks  Brig 
JTapoUom,  208 

la  The  teetimony  of  the  Ubelknts  them- 
selreB  io  an  Mtion  in  rtm,  the  one  for 
the  other,  aUhoiigh  lesally  admiwi- 
ble,  ought  to  be  narroWly  semtiiiixed 
and  receited  with  eaution.  Orakam 
Y.Botkint,  224 

11.  In  determining  the  merits  in  a  ease 
of  eoUiiion,  the  Ooort  will  lock  ehief- 
ly  to  the  fkets  in  proof,  and  will  pay 
bat  alight  attention  to  the  opimoos 
and  hypotheeee  of  witne«ee,  espeeial- 
ly  those  of  each  ahip'a  company,  in 
reepeot  to  the  acts  of  the  other.  Tht 
BUambottNanogomtU,  246 

12.  Witnenes  upon  a  Teasel  in  motion, 
looking  at  another  also  in  motion, 
cannot  determine  by  the  eye,  un- 
aided otherwise,  witn  reliable  exact- 
ness, either  her  coarse,  distance  or 
speed.  Ih. 

IS.  Plans  and  diagrams  intended  to 
exhibit  the  conrses,  bearings  and  dis- 
tances of  two  Tcssels  approaching 
each  other,  are  of  no  ralae  as  evi- 
dence,  when  framed  merdjr  upon  the 
conjectore  or  opinion  of  witnesses  as 
to  the  speed,  relattre  bearing  and 
distances  of  the  Tcssels.  Ih, 

14.  The  estimate  or  jndgment  of  wit- 
nesses formed  in  the  night  time,  and 
expressed  orally,  or  exhibited  on 
eharts  or  diagranis,  on  a  Tcssel  in 
motion,  are  of  slight  weight  in  de- 
tenniniog  the  relatiTC  position  and 
b«Ming  of  another  Tcssel,  also  under 
motion.    Tht  Sloop  Arpti,  804 

10.  A  master  Af  a  TCssel  is  n  competent 
witness  for  the  owners  in  a  soit  in 
rom  lout  wages  by  one  of  the  ship's 
company.     Th$  BUmnboat  Swbon, 

lA.  Loose  declarations  or  admissions 
extraeted  from  or  freely  made  by 
portioos  of  a  crew  direetlv  alter  n 
wreck  from  collision,  will  -haTC  bat 
iliriit  weight  in  inTalidating  their 
ds&bcrate  tertimooy  to  the  iaotsL 
Tkt  Binmhottt  Nm  -Jorot^         415- 


17.  In  an  action  in  torn  for  n  coUlsioB, 
the  answer  of  the  owners  of  the  col- 
liding Tcssel,  admitting  facts  to  their 
prqodice,  will  prcTsil  in  fiivor  of  the 
Sbellants,  against  the  testimony  of  the 
pilot  of  the  vessel  to  the  contrary. 
Tho  Bcmia  CUm,  428 

18.  When  a  witness  is  examined  dr 
bene  eeoe  oat  of  Goart  in  an  Admi- 
ralty caase,  by  the  claimants,  and  is 
cross  ftTsmincQ  by  the  libellant,  who 
reads  the  cross-examioation  in  sap- 
port  of  his  action,  he  canoot  then 
except  to  the  oompetcDcy  of  the  wit- 
ness beeaase  interested  in  the  caose, 
and  exdade  his  testimony  giyen  in 
chief  for  the  claimants.  The  Brig 
Oooeola,  460 


19.  The  claimants,  on  proving  a  _ .. 
able  excnse  for  not  prodacing  the 
shipping  articles  on  trial,  may  con- 
tradict by  par<d  eridence  the  state- 
ment of  tneir  contents  by  the  mari- 
ner. Ih, 

20.  The  statement  of  the  seaman  is  in- 
competent evidence  to  prove  services 
rendered  by  him  on  board  the  vessel 
under  shipping  artidesi  Ih, 

21.  In  a  soit  upon  shipping  articles  by 
a  seaman  to  recover  wages  for  a  voy- 
age, if  the  articles  are  not  prodaced 
by  the  master  or  owner  at  the  trial, 
after  dae  requirement  by  the  seaman, 
his  statement  of  the  contents  thereof 
when  disputed,  will  be  prima  fatU 
evidence  of  the  same.  76. 

22.  But  a  call  for  the  articles  at  the 
time  of  trial  b  not  a  sofficient  recre- 
ment, mHem  it  be  made  to  appear 
they  are  then  in  the  presence  of  the 
Court,  or  directly  within  the  control 
of  the  master  or  owner.  Ih, 

28.  QM«rc  If  the  statement  of  the 
mariner  is  proof  of  any  more  than 
the  master  is  boond  by  section  1  of 
the  Act  of  July  20, 1790,  to  insert  in 
the  articles  to  wit:  "a  declaration  of 
the  9ojfage  or  toyagee,  term  or  termetf 
time,  for  which  the  eeaman  or  mariner 
ehaU  he  ehippedt  Ih. 

24.  In  Actions  in  the  federal  Courts^ 
parties  to  the  record  cannot  be  ex- 
amined as  witntssen  The  Steamboat 
Ifepimu,  48t 
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iS.  T^llOmlOovCi  wiIl,«poB  bo- 
tiM,  Md  for  good  eaan  tbown, 
ntiioriio  Um  luuiio  of  a  portjto  be 
MAm  fntm  tlio  pkodiBgi;  aad  be 
«n  then  be  exuniiied  m  •  wHaees, 
iid)jee(toftIllcgidoljeetioiML       /& 

Wk  Tbe  BMuter  tad  erew  ef  a  TetMl 
■re  oompeUat  witaevee  for  the  owa- 
erof  ^  TetMl  iaaeoMoCooUiiioB. 

A. 

i}.  Tbe  pentiTe  teitmioey  of  witaewee 
lo  their  owB  aete  et  the  time  of  • 
,  it  eatitled  to  oaiweiffh  the 
I  aad  belief  of  ont-niimbering 
who  Judged  of  endi  aete 
(torn  the  oppoMie  Te«eL  /A. 


4,«,«,7. 


FSEIGHT. 

IS,  It,  14, 15, 1«. 

H 

HELL  OATS, 
v,61. 


HUDSON  RXVER. 

▲OBOVyM. 

Com,  It. 


mthJKD  KAYfOATIiMI. 


IHTSBKC 


laterait  m  elknred  on  liqaidated  do- 
maadi  ia  AdaiiraltT  the  etBO  m  aft 
law,  aad  oa  eeamen^t  wagee  from  the 
tiaM  they  «ro  daa.  Tkt  Simmhtti 
-    ■■  tti 


JURIBDICniOH. 

L  Tbie  Court  baa  Joriadictioa  on  tha 
iaataaee  ade  oTor  maritiiBe  torts  eom* 
nittad  withia  the  ebb  aad  flow  of 
tldei    Themocf^MmtUAm^     IS 


&  TheConrtwillnotkii^ai 
applieatioa  of  a  elaimaat^  iaqaiM 
into  damagee  eaoaed  him  by  an  na- 
fonadedamitofhieahipw  TktBri& 
OfioU,  "^ 


6l 


t.  Nor  win  it  aMome  power  to  ooeroe 
parties  iato  issues  not  raised  in  the 
pleadings  filed  in  the  eaasei  /&. 


4.  A  mariner  rendering  serrioes  on 
board  of  a  yessel  earryinff  coal  be- 
tween Philadelphia  and  Kew-Tork 
upon  tide  waters,  tbongh  she  be 
stripped  of  sails  and  marts,  and  be 
towed  by  steamboats,  may  prooeed 
in  mn  against  sneh  vessel  for  hie 
wages.    The  Coal  Boat  Jk  a  Mia- 


t.  The  eommon  law  "wreek  of  the 
sea,*  if  feond  within  high-water  naric 
on  ihore,  is  within  the  pririlega  of 
salrage.  Tkt  Brig  Mti  OUfiti,    11 

t.  Admiralty  has  jnrisdietion  of  essea 

of  general  arenige  apon  Iosms  at  sso. 
—     —    . *  0^^ 


jMHiy  T,  the  Omfo  o/tkaBri§  Gaarg^ 

Y.  Tha  fodeial  OMffts  hare  Joritdietioa 
of  aetioas  tewagai  forserrieet  «• 


niDBX. 


UL 


botfd  fordga  TMMk. 


908 


t.'  TImm  MtioM  win  be  MtiriaiiMd  of 
light  in  hfktM  cf  Am«rieaa  ■eamaa 
agittMt  ferei|n  Ttrntk,  owDeri  or  m— ■ 
iert;  tmd  will  alio  be  readily  ene- 
leined  in  behalf  of  foreign  aeamen 
against  matten  or  owners  *of  foreign 
resseb  when  the  yoyage  tenninates 
or  is  broken  up  in  an  Amerioan  port^ 
wforeign  seamen  are  diseharged  from 
n  foreign  ship  there,  and  are  neeessi- 
tooa  ^nt  toe  Gonrte  are  unwilling 
nnder  other  eirenmstanoes  to  support 
audi  aetions,  and  win  diMoorage  tneir 
proeeention  in  our  tribnnak  /&. 

t.  An  aUeg^ation  in  the  answer  that  aU 
the  parties  are  foreigners  and  the 
ship  is  foreign  propwty,  must  be 
proved  by  the  respondent  or  elaim- 
ant.  lb, 

la  Servioee  rendered  on  board  a  ship 
while  at  the  doek  at  liTorpool  do 
not  give  to  the  demand  for  wages  a 
maritime  eharaeter  of  whieh  an  Ad- 
miralty Coort  ean  take  eogniaanee. 
Graham  t.  Hodehu,  284 

It.  Ck>nrts  of  n  foreign  power  wffl  not 
take  oogniJEanoe  of  the  elaims  of  sea- 
men for  their  wages  only  in  eases  of 
lU^frant  wrong  or  sofferug  on  their 
ptSt,  but  not  npon  an  aUeged  breach 
of  contract,  moch  less  to  decide  npon 
m  quanhan  meruit  They  should  seek 
redress  from  their  own  oonraL      lb, 

Aonoir,  3,  9,  26. 

COLUBION,  28. 

Mabsbauixo  or  Claimb,  5. 
Bmmro  MomETB,  2. 


LIBEL  Am)  A5SWER. 

1.  Where  an  answer  is  made  withoot 
oath,  as  authorised  by  Role  87,  it 
should  stiU  respond  fafly  and  paitie- 

'  nlarly  to  every  matertal  averment 
of  theUbeL  Th$  Brig  Aldtbaran,  180 

S.  Mere  narrative  statements  in  a  libel, 
which  aUege  no  damages^  and  claim 


»o  partiealar  rsmedy,  Bead  Mt  be 
lephed  to  speciileany  by  sMWiC  Ik 


FiuflttoB,  12, 18, 14, 28. 
SBAKBi'a  Waob,! 


LIEir. 

L  Oompressug  cotton  in  n  ootton  press 
is  a  mere  shore  business,  for  the  pur- 
poee  of  arrangin|^  the  bulk  Ibr  more 
eonvenieat  carnage  and  atowace. 
The  expense  of  the  work  is  no  lien 
on  the  ship  upon  which  the  eottoft  is 
to  be  freighted,  and  an  action  in  rmn 
ennnot  be  maintained  therefor.  The 
Bark  Jo9tpk  Cfmuard,  120 

2i  Neither  costs  of  advertisbg  n  Tea- 
sel for  sea,  portage  nor  commissions 
for  proonring  fratght,  wasee  of  steve- 
dores or  lightermen,  are  lieas  on  the 
ship,  suable  m  mm.  Ik 

8.  Where  no  materials  are  fhmished  or 
labor  bestowed  in  the  refltment  or 
reparation  of  vessels,  sen  ices  which 
are  entitled  to  take  the  nmk  and 
character  of  maritime  are  sneh  as 
are  performed  in  aid  of  the  ship's 
company  or  the  navigation  of  tAe 
vessel,  and  are  rendered  whUe  she  is 
aflont  upon  tide  watersL  TktSkip 
EarriM,  228 

4.  A  watchman  employed  on  board  a 
domestic  vessel  is  under  the  State 
law,  entitled  to  a  lien  upon  her  for 
his  services,  provided  thev  amount  to 
over  fift^  dollars,  and  ne  mar  sue 

Jb. 


therefor  in  his  own  name  in 
ralty. 


5.  Services  rendered  in  taking  care  of 
a  ship  in  port  are,  under  the  statutes 
of  the  State,  protected  by  a  lien  up- 
on the  ship,  unless  the  daunant  shows 
that  less  tnan  fifty  doUars  is  due  for 
such  service.    The  Skip  Harvett,  271 

8.  The  claimant,  by  not  tendering  the 
amount  reaUy  due,  subjects  hmiself 
to  the  Uability  for  such  amount  and 

78. 


7.  The  mere  giving  ci  a  promiasory 
note  by  the  debtor  for  supplies  fhr- 
aished  a  ship  is  no  satisfSaction  of  the 
debt,  nor  is  it  a  waiver  of  tha  Ues 
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Um  creditor  mmj  1iat«  bad  thereftm 
Tkt  Bckoomr  A0ihe,  )86 

8.  Kor  will  the  prindf^e  be  Taried, 
althoQgb  the  eredit  wm  siTen  to  the 
•gent,  or  hU  note  taken  for  the  debt, 
onleiB  it  be  prored  that  the  principal 
had  settled  vitli  the  agent,  and  hie 
rightt  would  thereby  be  prejudiced. 

9.  Hie  right  of  lien  for  •applies  a§[ainBt 
a  fovMgn  Tevel  rests  on  Uie  maritime 
law,  and  is  not  affected  by  local  le- 
gislation. 76. 

10.  The  departure  of  such  Tessel  from 
the  Stale  before  her  arrest  does  not 
bar  the  lien  or  remedy  upon  it  in 
Admiralty.  76. 

1 1.  Damages  sustained  by  a  charterer 
of  a  ship  by  a  breach  of  the  charter 
contract,  in  the  loss  or  delay  of  his 
▼oyage,  through  the  neglij^ence  or 
fault  of  the  owner,  are  a  lien  upon 
the  Tesael;  and  if  a  mortgagee  satis- 
fies the  demand  and  takes  an  assign- 
ment of  the  claim,  he  is  entitled  to 
come  in  upon  remnants  in  Court  for 
repayment    Th$  Skip  Pam/Pima,  848 

12.  Berrices  or  sunplies  furnished  a  do- 
mestic Tcssel  in  ner  home  port,  at  the 
request  of  the  master  and  owner,  to 
fit  ner  out  for  a  foreign  voyage,  and 
to  be  paid  for  on  her  return  to  her 
home  port,  acquire  no  lien  or  privi- 
lege upon  the  ship  under  the  act  of 
this  Bute.  (2  72.  &  406,  S  2.)  They 
are  personal  credits  to  the  parties. 
Such  debt^  accordingly,  have  no 
privilege  of  payment  as  against  rem- 
nants in  Conrt     Remnantt  in  Comrt^ 

882 

13.  A  steamboat  employed  upon  a  fer- 
ry between  the  city  of  New-Tork 
and  Bull's  Ferry  and  Fort  Lee,  in 
New-Jersey,  is  a  ship  or  vessel  sub- 
ject to  a  lien  under  the 'act  of  the 
State  of  New- York.  (2  72.  £L  498.) 
Tht  SUamboat  Joteph  K  Coffee,    401 

14.  Such  vesAcl  does  not  depart  fcom 
the  State  within  the  meaning  of  the 
statute,  so  as  to  destroy  the  bens,  by 
going  from  this  port  to  the  above 
places  in  New-Jersey  and  ba<^  again 
to  New- York,  on  Sunday,  whilst  her, 


repairs  are  in  progress  and  before 
they  are  completed.  Jb, 

16.  The  lien  given  by  tlie  act  wOl  not 
be  lost  or  defeated  by  the  vessel 
leaving  the  State  fhiudulently  or 
clandestinely,  at  a  time  when  the  lien 
creditor  could  not  legally  arrest  her. 

Ih. 

16.  Nor  if  she  makes  her  departure  on 
Sunday,  or  whilst  Uie  contract  for 
labor,  Ac,  upon  her  is  in  progress 
of  execution  and  not  finished.        /& 

17.  A  tacit  lien  is  lest,  or  will  be  deem- 
ed waived  by  unreasonable  delay  in 
enforcing  it  It  will  not  be  upheld 
in  prejudice  of  an  innocent  purchaser 
in  mvor  of  a  party  who  seeks  to  en- 
force it  inequitably.  Tks  Seou  Bc/i 
vnr,  474 

18.  In  many  systems  of  jurisprudence 
secret  liens  are  limited  by  positive 
law.  They  are  rejected  as  stale  in 
all  others,  when  unreasonably  de- 
layed or  concealed  against  good  eon- 
science  and  fair  dealing.  76. 

19.  A  mariner  has  a  lien  for  wages, 
earned  on  board  a  sailing  vessel  of 
fifty  tons  burthen,  employed  in  the 
transportation  of  merchandise  on 
tide  waters  upon  the  Hudson  River 
within  the  territory  of  the  State. 
Th4  Beow  Bolivar,  480 

20.  This  lien  can  be  enforced  against 
the  vessel  in  the  hands  of  a  bonaJUe 
purchaser  of  her,  if  she  was  sold 
without  the  knowledge  of  the  sea- 
man, and  he  pursues  lus  claim  at  the 
first  opportunity  after  his  debt  has 
accrued.  7  A 


GoxMoir  CARBm,  14^ 
Sbamsn's  Waqb,  6,  6, 7. 


LONG  ISLAND  SOUOT). 

Long  Island  Sound  is  not  only,  in  com- 
mon law  acceptation,  an  arm  of  the 
sea ;  it  is  a  strait  and  parcel  of  the 
high  seas:  it  is  not  within  the  terri- 
torial limits  of  any  particular  State. 
The  Sloop  Martka^Atme,  18 
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MABSHAIUKG  OF  GLADiS. 

1.  Between  two  eonteading  hypotho- 
oatioDi^  th«  later  one,  m  a  general 
role,  18  entitled  to  priority  of  pay- 
ment out  of  the  veeseL  t\imui  r. 
The  Brig  Jiagwn,  55 

X  The  rule  in  respect  to  the  srodMiff  is 
the  same  as  against  the  v^MtfJitsell  Jb, 

8.  Seamen's  wages,  in  this  case,  entitled 
to  priority  of  payment  out  of  the  pro- 
eoMS  of  the  Tessel,  oyer  the  lien  of 
UbellantsL  lb. 

4,  A  mortgage  debt  against  a  ship  will, 
in  mar^afiing  her  proceeds  for  dis- 
tribation,  be  entitl^,  after  satisfac- 
tion of  priyileged  and  lien  debts,  to 
payment  as  against  the  owner.  Jiemr 
nmU$  in  Ccwrtt  882 

5.  QiMTA  Whether  the  Oonrt  can  take 
eognixance  of  debts  of  the  ship-owner 
wmch  do  not  possess  maritime  priyi- 
leges  and  apply  a  distribntiye  part 
of  remnants  in  the  registry  to  them ! 

II. 

MASTER 

1.  If  part  of  the  cargo  be  sold  in  a 
foreign  port  by  the  master  to  supply 
the  necessities  of  the  ship,  the  owner 
of  it  may  be  entitled,  in  case  the  ship 
or  owners  cannot  satisfy  his  demand, 
to  proceed  a^nst  other  owners  of 
cargo  to  contribute,  in  proportion  to 
their  respectiye  interests,  towards  his 
indemnity.    Tht  Schooner  Leonida$, 

22 

2.  Oonditions  preceding  the  authority 
of  a  master  to  hypothecate  his  yeseel 
in  a  foreign  port  oy  bottomry.  JPhtr- 
ni99  y.  The  Brig  Magoun  65 

8.  Where  the  master  of  a  ship  drew  a 
bill  of  exchange  upon  the  owners  in 
fisyor  of  the  agent  of  the  charterer, 
lor  disbursements  and  expenses,  the 
drawee  hayins  notice  that  the  master 
was  instructed  by  the  owners  not  to 
draw  such  bill»,  and  the  drawee  lUfter- 
wards  negotiated  the  bill  to  the  libd- 


lanii,  brtd,  thaten  the  CMtsthed4>t 
lor  which  the  bill  was  drawn  was 
no  Uea  upon  the  ship,  and  that  the 
holders  could  not  maintain  an  aetion 
in  rem  upon  it,  or  stand  in  a  better 
aituation  than  their  endorser.  The 
Bark  Joeeph  (hmeard,  120 

4.  The  master  of  a  Teasel  cannot  bind 
his  owners  for  repairs  or  supplies  to 
her  when  some  <^er  person  ia  au- 
thorised to  manage  the  busineaa  of 
the  ship  in  that  respect,  and  that  £act 
is  known  to  the  creditor.  Ih, 

AonoH,  21. 

CounioN,  29,  88. 

Common  Casub,  4»  U,  17»  19. 

EyiDBKa,  1,  8, 15,  26. 

Skambi ,  2, 4. 

SaAMxn'a  Waqm,  7. 

UaAfia^  2,  8,  4. 


MATR 

1.  Where  the  mate,  upon  the  deeeaae 
of  the  master,  succeeds  to  the  com- 
mand of  the  yessel,  he  cannot  sue,  in 
rem,  for  the  extra  compensation  he 
thus  becomes  entitled  to  as  acting 
master.    The  Schooner  Lecnidae,    12 

2.  According  to  tha  English  and  Ameri- 
can cases,  the  mate  must  sue  in  the 
Admiralty  as  mate.  His  claim  for 
senrices  as  iemootiMry  maeterf  either 
demanded  as  aaditional  wages  or  as 
a  quanttmi  mermtj  must  be  agitated 
ebewhere.  By  the  well-settlM  rule 
in  Admiralty,  the  master  of  a  ship  is 
entitled  only  to  an  aetion  inpereonmn 
for  the  recoTeiy  of  compensation  for 
hiBseryioen  fb 


MOBTGAGR 

TnuB  ToYnaxu,  1,  2, 8, 4, 5, 6, 7, 9. 


N 

1.  A  cargo  of  raw  hides  is  liable  to 
speedy  deterioration  from  worms  and 
tne  confined  heat  of  the  yeasel  in  a 


jumoL 


110 


1  Wk«BAT«Mlttkia«ipalkiloO^>e 
de  y«rd  UftB^  Uomm  of  ummt 
worthiiicMk  and  wm  there  detained 
tUrtj  dajt  for  that  eaoM,  it  wae  enl- 
'  I  aet^eaM  in  the  niaatar  not 
»,  dung  MMk  detentkn,  proper 
•  far  the  ptewfrattea  of  her 
Ik 

t.  The  want  of  an  adequate  look-oot 
on  board  a  TOiMl  at  tea  la  a  enlpahle 
ae^eet  on  her  piffl»  whiflh  will»  oHm 
Mt^  reader  her  reMMB«bU  for  ia- 
>0Maeria 


Jnriee  reeeiTed  ttom  1 

ThtBriffMrnilf, 


thatoon- 
182 


4.  Pi]ot4x»ata»  eqaaUT  with  other  Tee- 
aeli,  are  gnil^  of  groat  negligenee 
by  maning  in  the  night  time  without 
a  eompetent  lo(^-oat  stationed  for- 
ward oa  the  deok.    Tkt  PUU  Boat 

188 


6.  The  Maa  al  the  wheel  ia  not  a  loffi- 
eieafc  wateh  to  fbifil  the  ohUgatkms 
oftheboatinthatre^>eet  lb, 

%.  There  it  no  poeitiTe  pronnon  oi  law 
ewprfliag  a  eteaaiboat  nmniag  on 
iaknd  waten  la  the  night  tiiae  to 
eanry  two  lignal  ligfala,  one  in  her 
bowe  aad  the  other  iii^>eaded  above 
the  deek  at  her  etera.  Tk$  SmUa 
am$,  488 

n.  The  praetiee  ia  aa  araal  and  neelbl 
eae,  and  the  omiHioa  to  eet  it  will 
be  evideaoe  of  enlpahle  negliffenee 
in  the  eomplaininff  TOMel;  Imt  u  the 
pilot  of  the  cdliding  TeeMl  diieoTert 
ber  bowe  and  headii^,  the  abeenoe 
of  a  head  lufht  upon  her  ia  no  ezonee 
for  the  eolliiioa.  lb, 

a  The  question  of  eolpable  negligenee 
ia  not  determinable  absolutely  by 
any  role  ci  navigation.  These  rules 
are  not  inflexible,  and  a  Tessel  whieh 
a^eres  to  them  in  form  may  still  be, 
at  the  same  time,  guil^  of  a  tortious 
Si^ury  to  another  whieh  foils  to  ob- 
senre  theoL  lb, 

Gouanoir,  80,  81,  88,  88,  88. 
DsAiuoa^8. 


0T8BR  BAT  TOWKBEBP. 
Aonoif,  8> 


PARTIES  OF  Acnona 

1.  TbeaetofOoagreaiof  July80^17f0, 
in  relatioQ  «o  eeamen'e  wages,  does 
not  eompel  all  the  seamea  seiBg  in 
pmr9mtm  for  wages  eaned  on  the 
eame  Toyage,  to  uniU  la  the  astioQ. 
CoUimT.MtUkmmy,  178 

a.  The  peiemptory  provirioa  in  the  act 
appUee  oaly  to  eases  ta  rtm.  Bat 
the  poliey  ci  the  statate  embtaaea 
suits  U^p§rmnam,  and  thb  Court  en- 
eenragee  Joint  aetiona  to  be  prose- 
eotedm  that  ease  ako.  Ik 

8.  If  a  party  to  aa  action  diea  pending  a 
sait  la  this  Ooait^  and  tiie  eaasaof 
action  sunriTes»  no  disadyantage  ae- 
cruee  therefrom  to  either  party.  A 
suggestioa  of  the  foot,  mtd  acim»  re- 
moTce  the  technical  difficulty.  JTe- 
vjtf  T.  Olarhe,  818 

AOBOV,  11. 

Appbax. 

Masi»1,S. 

PBAGaOB,6 


PABTNEBSHIP. 

1.  An  association  of  seperate  owners  of 
ecTeral  steamboato  into  a  Joint  ooa- 
eem,  to  nm  their  Tcssels  upca  the 
Hudeoa  Btrer,  and  to  eoUect  and  fo- 
ceiTC  the  earnings  of  theboatain  a 
common  fund,  out  of  which  the  ex- 
penses <tf  all  the  boats  are  to  be  paid, 
is  BO  more  thaa  a  private  oopaitaer- 
ahipin  a  particular  busiaessor  traas- 
acdon.    Tk$  mMmboat  amoUm,  nk 

%  Each  membtfr  of  the  associatioa  is 
respoMible  indiridually  for  his  aeU 
or  contracts  in  the  business  of  ttie 

Ik 
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FATIOERT. 

AoBoii,  IS. 

nLon 

Ooujooir,  19,  Z%, 
E>ii>juiu^  17 

PRACnOK. 

1.  Byi1«  46  of  the  Distriot  Court  was 
SnUndod  to  giTO  maomb  high  priTi- 
Ugm  for  the  eoUeelioii  of  the  wagee 
ai^eed  upon  fer  their  ierrioei ;  it  ml 
noibe  extended  toclMineextraBeow 
totheeontvaetlorwege^  Tk$8kw 
QtmiBriiam,  1 

%,  AeookwillDotbeelloiredtoproeeed 
vider  the  mle,  tfft  f«M  MEdbit  ft  Teasel 
to  enloree  •  demand  lor  the  ttmth 
Blade  during  a  T^age,  when  that 
pcorquiiite  was  not  agreed  for  in  the 
shippiDf  artielea.  He  must  giTO  the 
stipnlations  ezaeted  in  ordinary  eases, 
forUbeUantii  Ih, 

S.  Quirt.  Whether  proof  of  the  hand- 
wiitiof^  of  a  sabecribing  witness  to 
a  reeeipt,  the  witness  being  dead,  is 
adequate  eyidenoe  of  its  exeoution. 
Piehl  T.  Bclekm,  24 

4.  In  an  action  upon  a  bottomirbond, 
the  produetton  and  proof  of  the  exe- 
cution of  the  bond  will  not  entitle 
the  libellant  to  a  decree  in  his  faTor. 
He  must  proTC  to  the  satisfaotion  of 
the  Court  a  necessity  tot  the  expendl- 
ures  for  which  the  money  was  ad- 
vanced.   The  Brig  BridgrnxOer,     U 

The  UbeUanti  should  exhibit  m  ae- 
count  of  the  items  of  expenses  for 
repairs,  snpf^ies,  4e.,  that  the  Court 
may  judge  whether  they  were  neces- 
sary for  effectuating  the  objects  of 
the  Toyage.  Jb. 

t,  A  mortgagee  of  a  tcsmI  can  intw- 
Tcne  in  a  suit  by  a  bottomry  holder 
against  the  tcsscI,  and  contest  the 
ynlidity  of  the  bottomry  or  its  pii- 
evity  of  lien,  as  minst  lik  mortgage. 
FimUt9T.  The  Brig  Magoun,        65 

7.  OljeetionB  to  an  aation  mersly  form- 


al In  their  character,  eaaoat  be  taken 
on  final  hearing.  /& 

8.  Xsemiions,  dflatorr  or  declinatory, 
ehoula  be  bterposed on  the  return  day 
of  proeesi,  or  on  the  day  appmnted 
for  answering  tiie  UbeL  lb, 

9.  If  the  oUcction  intended  to  be  made, 
be  that  tne  suit  was  commenced  be- 
fore the  cause  of  action  was  matured, 
but  it  had  become  so  before  the  hear- 
ing, the  otjeetion  wfU  be  considered 
waiTcd,  particulariy  after  an  answer 
or  a  daim  is  filed.  lb, 

la  Therewould  be  still  less  reason  for 
allowinff  such  objection  after  the  tcs- 
sd  sued  had  been  condemned  and 
sold,  in  another  action,  and  her  pro- 
ceeds placed  in  Court,  subject  to 
these  aetiMM  and  others  in  prosecu- 
tkm  aga^  her.  lb. 

11.  A  libellant  has  the  right,  at  any 
stage  of  the  cause,  ToluntorOy  to  dis- 
continue the  same ;  and  the  only  pen- 
alty to  whidi  he  can  legally  be  sub- 
jected is  the  payment  of  the  costs  of 
theproeeedingiL   Tk$  Brig  Orich,  61 

la.  By  the  rules  of  Admiralty  practice, 
pleas  or  exceptions  must  set  forth  the 
matter  In  dispute  in  perspicuous  and 
definite  terms,  and  it  is  not  necessary 
that  they  khould  embody  the  form- 
alities required  in  pleamog  at  com- 
mon law  or  in  Chancery.  The  Bloomer 
NoHKrro,  li7 

18.  The  practice  in  Admiraltr  does  not 
exact  a  course  of  technical  proceed- 
ihgs.    The  Brig  Aldebanm,         180 

14.  Iftiie  answer  admits  to  areasonable 
intendment,  facts  stated  in  the  libd, 
it  will  be  sufficient^  though  loose  and 
informal  as  a  pleading.  lb. 

16.  Where  the  rif^ts  of  parties  depend 
upon  questions  of  nautical  skill  or 
seamanship  in  the  management  of  a 
Teasel,  the  Court  may  refer  the  sub- 
ject to  persona  skilled  in  narigatum, 
and  act  upon  their  report  thereon. 
The  Brig  EmUg,  in 

16.  On  a  motion  to  show  cause  why  an 
attachment  should  not  issue  against 
the  parties  for  tiie  paynNnt  of  ooeti^ 
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orlbrotk«r  proper  mIUI;  Um  r«M- 
dj  U  to  b«  goTernod  by  the  rnlet  of 
it$  Saprein«  Oovit  of  tk«  Unitod 
8tatM»  or  of  thia  Oonrt,  if  Miy 
to  it;  and  if  not,  th«n  "moi 
to  tbe  prineiplei,  TvltB  and  hmcm 
whioh  Dclong  to  Conrtt  of  Admi- 
ral^, af  oootradirtiDffuialied   from 

i40 


Oonrtt  of  oommoa  law. 


17.  TliaproTitioDioftboStataitatiitet, 
or  th«  docisiou  of  tha  Goorta,  in  ez- 

Elanation  or  onforoameDt  of  these 
lira,  will  not  aapply  a  role  of  deei- 
•ion  in  thia  Coart»  nnleaa  auoh  rern- 
lations  are  adopted  by  nilea  of  the 
United  SUtea  Courts.  Ih 

18.  Under  the  mlea  of  thia  Conrt^  a 
atipulation  for  eoati  inoludea  a  eon- 
•eot  that  exeention  ahall  iaaoe  agaiaat 
all  the  estate  of  the  partiea,  in  eaae 
the  atipulatora  do  not  perform  their 
eogageroentSi  An  order  or  deeree 
of  the  Court  must  be  firat  obtained  on 
default  of  the  atipulatora.  The  n^t 
to  Bueh  process  ia  now  made  poaitiye 
and  certain  by  a  rule  of  the  Supreme 
Court,  so  iar  aa  ooncema  goodi  and 
ohattela,  and  the  arrest  of  Uie  person 
in  eaae  the  decree  ia  not  aatiafied   Ih, 

19.  The  party  ia  entitled  to  either  al- 
tematiYe  of  the  21at  rule.  Taldng 
out  a  f,fa.  in  the  firat  inatanee  with- 
out auccesa,  doea  not  prevent  hia  re- 
sorting to  process  of  oopiM  ^d  Mlis- 
facUndvm,  or  to  an  attachments  He 
may  have  relief  at  hia  option,  aa  to 
the  order  of  process^  Ilk 

^  Quw.  Whether  the  arrest  of  stipu- 
lators, under  a  co.  ml  or  attachment, 
aatisfiea  the  decree?  also,  whether, 
after  a  «&  sc  executed,  the  claimant 
may  sue  out  an  attaehment  f        Jh. 

21.  The  objection  that  a  demand  in  suit 
ia  ati^  or  barred  by  the  statute  of 
limitations,  cannot  be  made  without 
being  properly  stated  in  the  (head- 
ings.   Th€  SUombotU  SwalUm,     884 

SIL  When  the  owner  and  mortgagee  of 
a  ahip  both  appear  and  file  anawera 
to  the  libel  of  a  bottomry  holder,  it 
ia  competent  for  each  to  claim  in  hia 
anawer  or  by  a  aeparate  petition,  that 
the  proceeda  of  the  Tceael,  after  aatia- 


aaonrity.be 


faetiMi  of  tiia 
paidtohim.  TktShipj 

28.  On  such  mode  of  proeeedins  the 
Court  may  at  ita  diaeretion  adjudge 
pro^>eotiTelv  between  the  eonteat- 
anta  the  method  of  diatributioii  of  the 
aTaila  of  the  ahip,  or  mav  defer  the 
decision  until  her  prooeeaa  are  paid 
into  the  regiatry ;  and  may,  alao,  if 
the  eaae  ia  difficult  or  imp<ntant,  di- 
rect the  parties  to  Htisate  their  claims 
to  the  fund  by  formal  suit  Ik 

24.  WhatcTcr  mode  of  proeedure  is 
pursued,  a  party  proTod  to  be  a  mort- 
gagee, after  admittiog  in  his  answer 
to  the  original  action  that  the  bot- 
tomry security  is  Talid,  and  eooseai- 
ing  to  a  deeree  of  sale  of  the  ship 
under  it,  cannot  set  up  a  title  to  the 
ship  in  himself  aa  absolute  owner 
ana  not  mortgagee,  in  bar  of  the 
claim  of  the  bottomry  boRower  to  a 
diare  in  the  remnants  remaining  in 
Court  Jh, 


25.  In  such  collateral  proceeding  the 
owner  of  the  ship  may  defeat  the 
claim  of  a  mortgagee  to  such  rem- 
nants by  proof  that  the  mortgage 
was  giyen  on  an  usurious  considera- 
tion, lb, 

20.  A  common  carrier  by  water  is  not 
liable  for  the  loss  of  cargo  by^  col- 
lision at  sea ;  but  if  a  commisaioner 
reports  damages  for  that  cause,  an 
exception  will  not  lie  to  the  report 
to  try  the  legality  of  the  deeision,  it 
being  a  question  on  the  meritib  Tkt 
(Steamboat  Nem  Jtfnft  444 

27.  Belief  must  be  had  by  motion  to 
Tacate  the  report  as  not  within  the 
scope  of  the  order  of  reference,  or  for 
a  rehearing  before  the  Court  on  the 
meritSb  Jb, 

28.  If  a  seaman  ships  under  artieles  at 
Boston,  in  December,  1842,  and  at 
Kew  Orleans  in  March,  1848,  and 
leaves  the  ship  at  Bordeaux  in  June, 
1848,  and  in  his  libel  filed  against 
the  vessel  in  this  Court  for  wages  on 
those  foyases  he  prays,  that "  thukw' 
pmff  ortidH  may  be  jptoduecd  by  m« 
mojftfr  w  mmer;^  that  is  not  such 
notiee  or  requirement  as  will  render 
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tils  itftUment  proof  of  th^  eontneU. 
The  Briff  (heeoU,  450 

SI  A  decree  must  be  in  eonsonanee 
with  the  pleadings  and  proofs  in  the 
cause;  and  eridence  ontride  the  al- 
legations made  hj  either  party  can- 
not be  regarded  in  support  of  his 
charge  or  defence.  Tm  Steamboat 
Rhode  Idand,  605 

Aonoir,  18, 14 
AioDnnfBrr,  1,  % 

BOTTOMBT,  2,  8. 

Com. 

Bamagb,  10. 

Dbcssb; 

EnDnroB,  18,  29,  25. 

JumniOTioir,  8. 

Pabsos  to  AonoM. 

SuimifQ  AnviGUi,  5,  8. 

SuiPLDa  MOMSTB. 

PROCESS  OP  OTATB  OOUBTO. 
AonoN,  4. 
PROCTOR. 

1.  Courts  of  law,  as  a  seneral  rale,  re- 
quire affidayits  to  the  merits  of  a 
cause  to  be  made  by  the  parties  to 
the  action  where  a  question  of  dili- 
gence or  good  faith  is  inToWed ;  but 
the  rule  is  not  inflexible,  and  the  de- 
position of  the  attorney,  upon  good 
cause  being  shown,  is  snfficiant  The 
BrigHwrnet,  222 

2.  The  strict  rules  of  the  common  law 
are  not  applicable  to  Admiralty  prac- 
tice. The  proctoris,  in  many  casef, 
in  point  of  fact,  dominme  liHe^  clothed 
with  all  the  authority  of  the  parU 
himself  ik 

8.  Without  regard  to  that  distinction. 
Courts  proceeding  according  to  the 
ciTil  law,  admit  proctors  to  exercise  all 
the  functions  of^attomeyi  at  law.  lb. 


B 

BBQEDPT. 
BvmmiQB,  2, 8. 


PluonoB,  15,  28,  m. 

s 

SALYAGK 

1.  By  the  jmnciplea  of  maritime  law, 
those  b^finning  a  salvage  senriee, 
and  in  the  successful  prosecution  of 
it,  are  entitled  to  be  regarded  as  tha 
meritorious  salvors  of  whatever  is 
preserved,  when  wrongfully  inter- 
rapted  in  the  work  by  others  who 
complete  the  salvage.  TheBriaMm 
Gilpin,  n 

2.  A  Tcssel,  in  pdnt  of  fset  for  twelTC 
or  fourteen  hoars  in  a  condition 
where  her  instant  destrnetioB  was 
menaced,  and  the  lives  of  those  who 
might  remain  on  board  of  her  greatly 
jeopardized,  may  be  rightly  taken 
possession  of  by  salTora.  lb, 

8.  Parties  taking  such  possession  haye 
a  right  to  retain  it  until  the  salvaga 
is  completed,  and  no  other  penon 
has  the  right  to  interfere  with  them, 
provided  they  are  able  to  effect  the 
salTBge,  and  were  condacting  the 
business  with  fidelity  and  vigor.   Ik 

4.  Not  only  the  actual  toil  and  ezpensea 
are  to  be  considered  in  a  case  of  sal- 
Tage,  but  also  the  imminent  contin- 
gency that  the  services  might  prore 
unavailinff  by  the  breaking  up  of  tiie 
Tcssd,  before  any  amount  of  property 
could  be  saved.  ll, 

5.  An  indispensable  ingredient  of  a  sal- 
rage  claim  is  that  the  service  has  con- 
tributed immediately  to  the  rescue  or 

.  preservation  of  property  in  peril  at 
sea.  The  Behooner  Jd^  WwU,   482 

8.  How  far  a  person  must  be  directly 
employed  in  aidbg  the  recoTcry  of  a 
wreck  to  constitute  him  a  salrort 
Q^tre.  Jb, 

1,  But  the  titie  of  salTor  arises  firom 
'actual  possession  of  property  in  peril, 
with  power  to  save  it»  and  the  actual 
employment  of  means  to  that  end.  Ik 
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8.  Tb»  rate  cimn^immt\tm  k  goTeraed 
by  BO  detanninaU  fqIm  of  uw.  The 
pmoiplo  toqglit  to  be  onfor«od  is  to 
make  a  fair  diTision  of  the  salved 
property  between  its  owners  and  the 
salTora  lb, 

9.  In  ease  of  absolute  derelict,  the  halnt 
of  maritime  Courts  favors  an  e<jaal 
partition  of  what  is  saved,  one  moiety 
to  the  salvor,  the  other  to  the  owner, 
all«dad«etiBgtb«eoetsors«ii  lb, 

Aonov,  9. 
Vjmmm,  IZ,  14. 


SBAMEK. 

1.  A  seaman  leaving  a  ship  at  a  fSoreuni 
port  during  her  voyage  with  or  with- 
oat  leave,  and  not  returning  within 
a  reasonable  time  before  another  man 
IS  hired  in  his  place,  forfeits  the  waM 
then  due  him.  Tkt  Skip  FkiUM- 
Jp*^  21i 

&  If  he  abandons  the  ship  by  consent 
of  the  master,  such  mutual  agreement 
•VMBla  the  shipping  contract  between 
them,  and  the  seaman  cannot  after- 
wards reclaim  his  place  on  board  the 
ship^  The  master  may  be  subject  to 
penalties,  or  the  ship  to  a  <hirg%  of 
aitra  wafsa  by  positive  law,  for  aban- 
doai««  or  leaving  a  seaman  in  a  lb^ 
eiga  port,  but  this  does  not  reinstate 
the  •hipf^pg  eontraet  A. 

8.  After  a  mariner  has  voluntarily  left 
his  vessel  in  a  foreign  port  without 
leave  of  the  officer  in  command,  and 
his  place  has  been  supplied  by  another, 
|ie  cannot  acquire  a  right  to  be  rein- 
stated and  to  wages,  by  coming  clan- 
destinely OB  board  and  renudning 
eoBoaaled  from,  her  officers  until  she 
is  oat  at  sea.  lb, 

4.  The  master,  under  such  eironmstan- 
ces,  is  authorized  to  compel  him  to 
work  his  passage  whilst  he  continues 
with  the  ship,  and  no  engagement  to 
pay  him  wages  can  be  implied  there- 

5.  Without  the  aid  of  an  express  stipu- 
lation a  seaman  cannot  sue  for  wages 
earned  on  a  foreign  voyage  until  S»e 
hJl  completipa  of  that  voyi^^  by  the 


iwlading  of  the  eaifo  or 
Stkooner  EoffU, 


8.  If  the  master  or  owner  defers,  beyond 
a  reasonable  time,  to  unload  the  ves- 
sel, such  laches  may  be  regarded  as 
equivalent  to  a  disehaige  of  the  sea- 


7.  The  burthen  of  proof  to  ihow  a  dis- 
charge before  the  unlading  of  the 
cai^  rests^  upon  the  seaman,  ffis 
own  oath  is  not  sufficient  evidence. 

lb, 

8.  UndertheactofCoogressof  July  to, 
1790,  Uie  seaman  cannot  sue  until 
ten  days  after  the  discharge  of  the 
carao  have  elapsed,  unless  there  be 
a  dispute  between  the  master  and 
marinera  touching  the  wages.        IK 

9.  It  is  no  unreasonable  service  to  re- 
quire a  full  crew  to  keep  a  staunch 
vessel  free  of  water  which  does  not 
make  exceedinff  four  bches  of  water 
the  hour ;  but  if  at  the  beginning  of 
the  voyage  the  crew  become  appre- 
hensive of  great  danger,  it  is  not  dis- 
orderly or  mutinous  conduct  for  them, 
in  a  body,  to  apply  respectftilly  to  the 
officers  and  urge  that  the  ship  be  put 
back  to  port   The  Skip  Modem,  iB9 

10.  If  on  that  application  the  master 
engaged  to  pay  each  man  one  dollar 
extra  per  day  to  continue  the  voyage 
and  work  the  pumpe,  and  promiMd 
to  sight  the  island  of  Si  Helena  and 
to  enter  the  port,  if  neceasarr,  bis 
failure  to  run  in  view  of  the  island 
was  not  such  a  violation  of  contract 
as  to  release  the  crew  from  their  ob- 
ligation to  the  veted,  and  justify  them 
in  refusing  to  do  duty  on  board.   lb, 

11.  It  was  the  sound  discretion  of  the 
master,  in  view  of  the  safety  of  the 
ship  and  her  company,  to  go  into  or 
pass  the  island.  Those  who  for  that 
cause  hrck€  off  work,  and  defied  the 
authority  of  the  master,  were  guilty 
of  mutinous  misconduct,  and  miriit 
be  coerced  back  to  duty,  and  luso 
subjected  to  forfeiture  of  wages.   lb, 

12.  If^  on  the  arrival  of  the  ship  at  Per- 
nambuco,  one  of  the  crew  claimed  his 
right  to  leave  the  ship^  because  of  her 
deviation,  and  refiised  to  do  further 
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doty  on  botrd  for  tbat  mum,  bat  was 
ftft«rwArdt  Bobdned  to  the  aothority 
of  th«  ship,  BQoh  diaobedienoe  Ib  Dot 
OAwe  for  the  forfeiture  of  hie  wages. 

lb, 

18.  The  sabeeqnent  diaorderly  and  mo- 
tinooe  beha?ior  of  the  leaman  and 
obstinate  refoaal  daring  the  home 
Toyage  to  do  dnty,  depnyee  him  of 
aU  daim  to  affcer  wasee,  bnt  does  not 
retroaet  and  forfeit  those  earned  pre- 
TiouB  to  arrival  at  Pemambaea    lb, 

14.  If  a  sick  seaman  be  sent  firom  a  ahiD 
to  a  hospital  in  a  foreign  port»  and 
the  ship  leaves  the  port  without  his 
rejoining  her,  he  is  not  to  be  regarded 
as  absent  without  leave,  so  as  to  stop 
the  running  of  his  wagea  A  oon- 
traet  of  hiring  for  a  voyage  to  differ- 
ent ppTt*  in  the  Paeifio  and  baek  to 
the  United  States,  or  for  a  period  of 
eighteen  months^  is  not  fulfilled  as 
to  the  ship-owners  by  lapse  of  the 
term,  or  by  the  seaman  remaining 
behind  in  a  hospital  abroad,  unless 
opportunity,  means  and  time  are  af- 
foraed  him  to  return  to  his  home 
port    yeviU  v.  Clarke,  810 

18.  The  privilege  of  seamen  to  be  main- 
tained by  the  ship,  and  eured  at  her 
expense  of  a  disease  or  disability  in- 
curred in  the  servioe  of  the  ship, 
eootinues  no  longer  than  their  right 
to  wages  under  Uieir  contract  in  the 
particMolar  case.  Ib, 

16.  The  diseharge  of  the  crew  by  sale 
of  the  vessel  on  execution  is  m  the 
Bame  effect  as  to  their  rights  as  the 
breaking  up  of  the  voyage  or  dis- 
charge of  the  crew  by  act  of  the 
master.    Tkt  BUamboat  J9ift£KMs  898 

AonoH,  22,  28,  24,  27. 

Damagb,  la 

DnntnoK. 

DsvunoH,  1. 

BviDBfoi,  1,  2, 18, 19,  20,  28. 

JuuBMonoir,  4. 

PAran  TO  Aonom,  1,  % 

SBAxn's  Waoib. 

.5,8. 


SEAimrBWAGM 
1  By  tiM  well  seMM  principles 


maritime  law,  where  seamen  em- 
ployed for  a  voyage,  or  by  the 
month,  voluntarily  leave  the  vssbsI 
before  the  termination  of  the  voyace^ 
or  the  expiration  of  the  time  m 
which  they  hired,  without  good 
cause,  or  the  consent  of  the  master, 
they  win  thereby  forMt  the  wagea 
previously  earned.  The  BUmUtotU 
BwaUim,  4 

%  Compensation  for  Bhort  allowance  is 
recovered  as  wagjM,  and  a  general 
form  of  pleading  is  sufficient  to  ad- 
mit evidence  of  the  rights  if  not  ex- 
cepted to  before  trial  JPishl  v. 
Bakhm,  24 

8.  Usually  the  sailor  ii  reouired  to 
prove  no  more  than  that  a  aeficiency 
of  provinona  was  served  out,  and  the 
master  can  justify  the  Bhort  allow- 
ance onl^  by  proviDg  the  ship  was  ftir- 
niflhed  with  a  sufficient  supply.       Ib. 

4.  But  if  the  seaman  delays  his  action 
three  or  four  years  after  the  voyaji^ 
is  ended,  the  Court  will  require  him 
to  give,  also,  at  least  proof  constitut- 
ing a  reasonable  presumption  that 
the  vcBsd  Went  to  sea  unprovided 
with  a  proper  supply  of  provunonsi 

8.  Every  service  rendered  by  a  mariner, 
contnbuting,  in  contemplaticm  of  law, 
to  the  management,  safety  or  benefit 
of  the  vessel,  is  so  hr  maritime  as  to 
carry  a  privilege  against  the  vesseL 
The  OoeiBoat  i>.  O,  Salitbury,     111 

8.  Hie  services  will  be  deemed  mari- 
time if  substantially  performed  en 
waters  within  the  eM>  or  flow  of  the 
tide.  Ik 

1  If  tiie  services  of  Hb^ant  were  those 
of  matUr,  or  w««  oMrely  those  of 
taking  and  diaoharging'  tirgo  at  the 
wharves,  and  in  no  way  connected 
with  the  navigation  of  the  vesBd,  the 
Uen  would  be  denied.  Ib, 

g.  Quere.  'Whether,  if  demanded  in  the 
Ubel,  the  extra  wages  given  by  the 
act  of  CongrcBsof  February  27, 180S, 
can  be  recovered  in  addition  to  wagea 
and  expenses!  NmriU  r,  CUtrihe,  818 

9.  "WlMii  ft  9maaaak  feedtea  payasent 
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Ibr  wafM  dariaff  an  oatwtrd  Tojagt 
^ifpftrtoUr  ^qoiu  to  and  rather  ax- 
aaadiag  tha  amoont  dna,  and  aftar- 
wardt,  withoot  daman^ng  farther 
paynent,  Tolnntarily  leaTea  tha  Tea- 
mH,  and  on  her  return  to  her  home 
port  brimp  rait  againat  her  for  wages 
{dt  the  Ml  Toyage,  the  Covrt  will 
not  order  a  refimnee  to  eompnte  the 
exaet  itata  of  hie  elaim  whan  he 
abandoned  the  Teetd,  bnt  will  dis- 
miee  the  libel,  with  eoata,  againat  him. 
TM4  8Mip  PkilMtUpkia,  216 

lOi  A  pnniihment  by  abetraotion  of 
wagai  may  be  a  partial  or  total  with- 
holding of  them.    Tk$  8ldp  MotUm, 

S89 
AoBoii,  i7,  S9l 
OMmACOE. 
DnnnoK. 
Dnvunon,  1.        * 
lainiai'. 

JuMBDnmoir,  7,  8,  9, 10, 11. 
Imr,  19,  Sa 

MiMifinto  09  Clumb,  8. 
Pnionci,  1,  a. 

n,  1,2,8,4, 11, 12,11, 14,15. 
.8. 
ua,  2. 
UaAOB,  2,  8,  4. 


SBAWoRTHnniaa 


L  It  it  a  braaoh  of  the  warranty  of 
aeaworthinett  for  a  Teasel  to  leave 
her  port  of  lading  abroad,  or  any  in- 
termediate retorn  port,  with  a  erew 
inadeqnate  to  man  and  sail  her.  Tka 
Bmrk  thntUman,  110 

2.  The  aet  is  not  Justified  if  it  be  ez- 
oeedingly  difficult  or  eren  impossible 
to  procure  oompetent  hands  to  man 
her.  the  obligation  to  supply  a  snf- 
fident  crew  is  absolute  on  the  owner 
and  master,  and  continues  during  the 
Toyage.  /&. 

S.  An  unusual  procrastination  of  a  Toy- 
age  is  not  in  itself  CTidence  of  in- 
competency in  the  crew  to  naTigate 
the  Tcsad,  but  it  is  admissible  in  cor^ 
roboration  of  the  opinion  and  Judg- 
ment of  witnesses  tkat  the  crew  was 
insufficient  for  the  serrice.  Ih, 

4.  The  testimony  ofa  crew  to  their  own 
good  health  and  bodily  ability  whan 


they  leit  port,  is  adequately  rebvtted 
by  proof  that  they  bad  been  in  tha 
hospital  sick  with  a  malignaBt  ister, 
and  shortly  after  r^oining  tha  sh^ 
had  a  relapse  at  sea,  and  bacama  to- 
taUy  disabled  to  San  the  TcaseL    Ik 

6.  If  seamen  are  shipped  on  a  tosssI 
unseaworthv  at  the  time,  they  may 
rif^tfblly  aoandon  her  or  rsraaa  to 
do  duty  <m  board.  TAs  Skip  Mo^- 
Urn,  289 

8.  When  seamen  know  a  Tcssel  is  leak- 
ing three  or  four  inches  the  hour  in 
port,  and  came  in  from  sea  in  a  l««ky 
states  and  they  ship  on  bowd  mainly 
to  help  pump  her  on  her  home  Toy- 
age,  they  are  not  absolTcd  horn  their 
contract  because  the  leak  continues 
or  CTcn  increases  on  the  Toyage,  if 
she  was  seaworthy  when  abe  left 
port  Ik 


8814^7. 
Aonov,  2^  28,  24 


SEOP-KEEPEB. 

1.  A  ship-keeper,  by  night  or  day,  k 
not  obliged,  without  an  enffagameat 
to  that  end,  to  pomp  the  uip,  wash 
her  decks,  Ac.  rA«^J7<ir«M^  271 

2.  ]ffis  sleeping  on  board  at  night»nnless 
specially  stipulated,  does  not  impart 
a  right  to  extra  compensation  there- 
for. Ik 

8.  No  abatement  of  wages  will  be  made 
for  occasional  absence  from  the  ship, 
if  no  objection  is  made  thereto  until 
the  whole  period  of  serrice  has  ex- 
pired. Ik 

LiBr,4,6. 


SHIP-OTfNSB. 

AoBoii,  20. 
BonsmT,  4, 5,  8, 7. 


amPFiNa  abuglbbl 
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fM  by  nufnai  wtmmt  of  the  matter 
and  erew,  and  a  new  T<^age  be  lob- 
ititnted  b j  parol  afreement  FUhl 
r.SaUken,  24 


S.  But  tiie  deeertion  of  the 
during  the  eeeond  Toyage  eannot  be 
made  to  ennre  to  the  matter  at  a  fbr^ 
feitnre  of  waget  earned  and  due  un- 
der the  fint  one.  Ik 

S.  An  arerment  in  a  libel  for  waget, 
by  a  teaman  who  hat  tigned  artidet 
for  a  Toyage  from  New- York  to  Per- 
nambnoo,  uenoe  to  a  port  in  Eorope 
and  baok  to  the  Umted  SUtet»  it 
tniBoiently  topported,  in  eate  the 
matter  or  owner  doet  not  produce 
the  artielet  on  trial,  by  pr(M>f  that 
tiie  agreement  wtt»  that  the  flrtt 
terminut  wtt  tome  port  in  South 
Ameriea,  not  detignated.  /&. 

4  Bat  an  tllegatlon  that  the  Toyage 
wat  oontinued  from  the  port  in  Eu- 
rope to  the  Cape  de  Yerd  Iilandt,  to 
Rio  Janeiro,  to  Monte  Yideo  and 
Buenot  Ayret,  doet  not  render  the 
after  run  of  the  rett^  at  part  of  the 
Toyage  agreed  for  in  the  artielet, 
and  unleit  anented  to  by  the  erew, 
will  be  a  wronfff nl  deriMon,  whioh 
diteharget  thev  obligation  to  the 
TttteL  Ik 

5.  The  act  of  1840,  in  regard  to  era- 
turet  of  thippinff  artidet,  appliet  to 
alierationt  wnidn  would  Taiy  their 
effect  in  retpect  to  teamen.  Imma- 
terial eraturet  will  be  ditregarded. 
The  Schooner  Bogle,  282 

e.  A  teaman  who  alleget  in  hit  libel  for 
wafftt  that  he  executed  thipping 
artidet  for  the  Toyage,  cannot  claim 
the  right  to  leare  the  Tcttd  at  hit 
option,  and  that  the  agreement  it  Toid 
under  the  act  of  1840,  beoaute  the 
thipping  artidet  are  not  produced  on 
theteial    The  Brig  OeeioU,       450 

1  Qnm;  Whether  the  act  of  July  20, 
1840,  tec  1,  art  2,  doet  not  modify 
taction  0  of  the  act  of  July  20, 1*790, 
in  retpeet  to  the  duty  of  the  matter 
or  owner  to  produce  uupping  artidet, 
by  oanting  tnem  now  to  be  depotited 


intbeCKwtomhwMtattheportwhw 
the  thipment  taket  placet  Ik 

Ennmroi^  19,  20,  21,  22,  22 

Ftucnci^  2,  28 


8H0BT  ALLOWANCS. 

Aonov,  16, 16^  17, 18, 19. 

Ooen,!?. 

SiAioai't  Waoh^  2,  8, 4 


STATE  OOUEia 

AonoK,  25,  26,  2a 
Coen,  18, 14,  15, 18,  21. 

STEAMBOAT& 

CoLUBOir,  1,  2,  8,  4,  5,  8, 7,  8, 
9,  10,  16, 17, 18,  19,  28,  24» 
84,85,86,87,88,89,40,42, 
48,44,45,46,48,49,50,51. 

LoDf,  18. 

NseuoBfoi,  6,  7. 
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008I%1. 

PiAonoi,  18, 19,  20 


SUBFLUS  MONETS. 

1.  Partita  may  haTC  in  thlt  Court  the 
tame  remediet  againtt  the  proeeedt 
of  property  tubjeot  to  itt  juntdiction 
that  they  are  entiUed  to  againtt  the 
property  ittdi^  in  whote  handt  tocTcr 
the  proeeedt  may  be  foimd.  The 
MuhuU  Safetg  fneuremee  Compomig  t. 
The  Cargo  efike  Brig  George,       89 

2.  Qurnt.  Whether  the  Court,  in  die- 
podng  of  renmantt  in  the  regittry, 
cannot  take  cogniiance  of  other 
daimt  thereto,  than  thote  haTinc  a 
lien  upon  the  TCttd,  or  being  of  a 
maritime  character!    The  B^  Pm- 


8.  The  turpluttt  or  remnanti  d  pro- 
eeedt on  the  tale  of  a  thip  under  the 
proecm  of  the  Court,  are  a  repwitttta- 
ttreof  theahip,  and  tnlject  to  daiaa 


6S3 


msaoL 


wUik  bMI  be  MdbiMd  aga 

m  rtm.    EmmmmUi  •»  Chmi^       888 

la,  11, 18. 
Uamoauimq  or  Cudm, 
Fkucisx,  88,  88. 


T4ZATK>N  OF  OOBm 
OoMi,  11, 18. 

TEETEIMOIfY. 
■fmaNS,  1, 9, 10, 11, 18, 18, 18, 8Y. 

TITLE  TO  YESSEIfL 

L  By  the  common  law,  an  Absolute  bill 
of  lale  of  ohattds,  nnleis  aeeompenied 
bypotteMJon,  is  Toid  aa  to  erediton 
ana  bona  Jfcbpnrdhaiera.  The  botia 
JUm  of  the  traniaotion  as  between 
the  partial,  and  the  &et  that  the 
poweMJon  remained  with  the  seller  for 
iostiiUble  purposes,  would  not  Tary 
therole.    Tk$ Sd^ootm JSca^    197 

1  Bran  if  tiie  arrangement  between 
the  mortgagee  and  mortgagor  was 
that  the  latter  was  to  remain  in  pos- 
sesnon  of  the  ressel  until  the  mort- 
gagee had  a  reasonable  epportoni^ 
to  enforce  his  mortgage,  still  this 
would  not  affeet  the  rights  of  bama 
JSd$  purchasers  for  a  Talnable  con- 
sideration, lb, 

8.  Upon  the  question  of  the  boHaJUu 
of  a  purchase  of  a  diattel,  this  Ooart 
will  determine  the  ikcts  upon  the 
principlea  which  gorem  trials  by 
jury.  li 

4  Oonditiooal  sales,  which  may  be  re- 
garded Talld  wiUMat  a  change  of 
possession,  haTC  refereoee  to  a  eon- 
Tcyance  upon  a  ccmdition  otiiar  than 
the  repayment  of  money  loaned.  lb. 

6,  The  sale  of  a  ycssel  at  public  anotion 
for  a  Taluable  consideration  to  a  pur- 
chaser ignorant  of  any  mortgage,  and 
who  had  bought  after  seeing  her 
napara,  if  it  would  not  giTC  an  abao- 
hite  title  of  itaelf,  would  show  such 


laahasifttbapaii^tU         ^^ 
that  he  would  not  be  paosttiad  U 
act  up  any  priM%,  Ik 

•»  The  mortffage  lien  will  not  be  aoa- 
tained,  althou^  put  in  suit  at  the 
first  oppoitonity  by  the  mortgagee^ 
against  subsequent  purchasers  widi- 
oat  notieCL  lb, 

7.  It  is  a  principle  of  equity  that  aa 
incumbrancer  upon  rarious  pareels 
of  property  must  csdianst  his  remedy 
against  that  remaining  with  his  debt- 
or before  he  resorts  to  that  portaoa 
held  bjr  6#iMi  iMt  porahaaan^  or  mider 
Junior  ineoBioraDeeb  Ik 


&  A  ship  buiU  in  the  United 
alien  residents  abroad, ' 
proper^  without  any 
title.    It  passes  like  any 
tcL    Th0  8$k6mmA4li9€, 


for 
their 


9.  An  agent  or  broker  who  purehaaee  a 
Teesel  for  his  i>Tineipal,  at  the  aame 
time  lending  him  money  with  which 
to  pay  the  price,  and  taking  the  }xSl 
of  sale  in  his  own  name  to  secure  the 
repayment  of  the  loan  and  interest^  to* 
gmer  with  his  commisaons  on  the 
purchaae^is  mortgagee  and  not  owner 
oltheresaeL  ThsSupFtmcma,  848 


10.  The  sale  by  a  part  owner  (who  k 
also  master)  of  hisint«est  in  a  Tcssel 
before  suit  brought,  and  a  release  to 
him  by  his  co-owners  of  all  liabilitT 
to  them,  becaoM  of  any  recorery  ef 
wages  against  thraa  or  their  reasel, 
render  mm  a  competent  witneas  in 
such  action  againat  the  TcascL  2h$ 
BriffChetoU,  4S0 

PkAono^  a»  4|  8& 


TOKt 

Aooov,  6b 
Jmomonoif,  L 


u 

UHA.OBL 
1.  The  customs  aa  to  tiia  Batfgatiott  ol 
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tht  KMh  RiTer,  tre  Sa  eontonaiice 
wilk  natttieal  oMges  at  ma,  and  ihe 
rnlet  reguUtbg  nieli  luiTigaiioii  are 
the  Mma  as  obtain  in  r«gitfd  to  taa- 
goiBgTWMliL  Th0  Sloop  Arpi9,   804 

^  Tka onatom wiOiitaamboat  owoen 
upon  iko  Hvdion  BiT«r  is,  to  hire 
mastai%  pilots  and  annnaen  lor  the 
saasoD,  at  a  yearly  salary,  payable 
in  tan  equal  parts-4he  season  for  the 
panose  being  understood  to  begin 
with  Mareh  and  end  with  Deeember. 
Tk$  ahmmhoai  amotlom,  tZi 


S.  The  master  Is  entitled  to  reeoTer  a 
proportionate  part  of  the  salary  when 
tus  serrioes  do  not  eommenee  or  ter- 

•    miaate  with  Uie  season.  lb. 


4  When  a  master  d  a  boat  was 
hired  by  the  owners  in  that  manner 

'  for  asaoessrion  of  seasons,  and  during 
the  period  the  ressel  was  eharterea 
by  the  owner  for  a  term  ending  on 
the  first  of  January,  and  the  master 
eontinned  with  her  sobseqnently, 
without  giTinj^  proof  of  any  qpeeial 
eontraet  of  hinng,  and  commeneed  ae> 
tnal  serriee  on  board  on  the  first  of 
Mareh,  it  will  be  impUed  tiial  the 
hiring  was  for  the  season  aeeording 
to  usage,  and  that  it  eommeneed  eo 
the  first  of  January  and  not  on  the 
first  of  Mareh.  lb. 

&  A  propeller,  heavily  laden,  going  np 
theundson  Rirer  in  the  nig^^  against 
an  ebb  tide,  is  Justified  by  the  usages 
of  the  rirer  navigatioa  and  upon 

general  prineiplea  m  marine  law,  to 
og  the  western  bank  at  or  near 
Dimderbarraok  Point,  for  the  adyan- 
tage  of  an  eddy  or  slaeker  tidc^  sup- 


posed to  be  fonnd  there,  and  other 
iM>ats  passing  in  the  opposite  direetion 
are  to  be  presnmed  eosniiant  of  soeh 
usage  andf  opinion,  ana  are  bound  to 
take  preeautions  aeo<Nrdin|^y.    Tk$ 

CoMM ov  Gabub,  S|  8, 4 


USUBT. 

It  is  not  usury  for  a  broker  or  agent  to 
ehaij^  the  usual  and  eurtomarr  eom* 
missions  for  his  ser^oes  in  pnrefaasing 
a  ship,  and  also  to  take  legal  interest 
on  his  own  moneys  adyauMd  towards 
the  purchase^  unless  it  be  prored  that 
the  eonunissions  were  intended  by 
the  parties  as  a  means  and  eoyer  for 
reserving  more  than  legal  interest 
upon  the  loan.    Tho  Skip  Panama, 

848 
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Waterman.  8  TolsL, 16  00 

United  SUtes  Equity  IXgest,  bj 

Putnam,  2  Tols!^ 12  00 

CIRCUIT  COURT  REPORTa 

GalUson*s  Report^  2  vok,. 11  00 

Mason's  Reports,  6  fols., 27  60 

Sumnei^s  ItepxHrts,  8  fols^ 16  60 

Story's  Reports,  8  Tok........  16  60 

Woodbury  A  Minot'sRep^8ToIs.  16  60 

Wallace's  Reports, 8  60 

Washington's  C.  C.  Rep.,  4  toIsl  2i  00 

Peters^aaReports,lToL,...  6  00 

Baldwb's  Reports,  1  ToL, 6  00 

Wallace^  Jr.,  Reports^  2  toU.,.  12  00 

Brockenbrougb's  Rep.,  2  toIsl,.  .  10  00 

M'Lean's  Reports,  6  Tols., 27  60 

Curtis' Reports,  1  ToL, 6  60 

Pauie's  Reports,  2  toIsl, 11  00 

fsReports^lToL,...  6  60 


DISTRICT  COURT  REPORTa 

Blatdiford's  A  Hbwland's  Rep, 

ToLU 94  60 

(Jud^  BettsT  Admiralty  De- 
cisions,) ToL  2,  in  press. 

Ware's  Reports,  1  toI, 6  6C 

Davies*  Reports,  1  ToC 8  60 

Tan  Ness*  FriieCases»lToL,..  160 
Peten^  Admiralty  DedsioM^  2 

Tols, 6  00 

Gilpin's  Report^  1  toL, 6  00 

Crabbe's  Reports,  1  ToL, 6  60 

Bee's  Admiralty  Decisions,   1 

ToL, 4  00 

•  PENNSYLVANIA  REPORTa 

Browne's  Reports,  2  TolsL, 6  00 

Miles' Reports,  2  Tols., 10  00 

Ashmead^i  Report^  2  tdIs^...  .  10  00 

Dallas' Reports,  4  Tols, 16  00 

Addison's  Reports, 8  00 

Yeates^  Report^  4  Tols., 20  00 

Binney's  Reports,  6  Tob!,. 80  00 

Sergeant  A  Bawle'a  Reports^  17 

Tola, 80  76 

Rawle's  Rraorts»  6  Tola, 80  00 

Wharton's  Reports,  6  Tola,....  86  00 

Pennsylf  ania  Keports.  8  toIs.,.  18  00 

Watt^  Report^  10  Tols., 60  00 

Watto  A  Sergeant's  R^  9  Tok,  64  00 
PennsylTania  State  Reports,  22 

Tols.,. 88  00 

Pttsouj*  Select  Equity  Oases,  2 

Tols, 10  00 

Brightly's  Nisi  Prius  Rep^,  1  ?oL  4  00 

Dunlop%  Dkest, 7  00 

Pnrdon's  Digest,  new  editk)o,..  6  00 

WlMaton'aD%eet»2ToU.......  12  00 
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KEW-YORK  RKPORXa 

GbiM^  B«portt,  8  ToU, $1S  00 

JohoMO't  Reports.  20  toU.,.  . .  00  00 

JolNitoQ*tOliaoeery  Rcp^7  rob.  W  00 

JoboiOD't  OMe«,  8  Tols^ 18  00 

Oow«tfi  R«ort^  9  Tol*^ 45  00 

Weodeirs  lUporto.  1«  toI*,.  . .  180  00 

Hfll's  R«pofto,  7  Tol«, 28  00 

D«ok»'t  Report^  5  foU,. SO  00 

Howtfd*aReportA,llToIa. 88  60 

Pftke't  OhtficerT,  11  vol!., 06  00 

Edwtfd*s  OhMoery  Rep,  4  volm.  10  00 

8naibnr8  0lMiioerjRep,4Tok.  20  00 
Barbels  Supreme  Oourt  R«p., 

WtoU.. 80  00 

OooMtook'i  Reports,  4  toIs.,.  . .  14  00 

.  8el<kn'sRq)Ofti,4Tol8,, 14  00 

KeiiMD*t  Reporter  2  toIl.. 8  00 

SAodforcf s  Superior  Ooori  Rep., 

6  ToU, 2*^  50 

Doer's  Reports,  8  vols,, 18  60 

B.  D.  Smith's  Reports,  1  toL,.  .  6  60 

Berbour'sOlMUBoerTR«p.,8Tola.  16  00 

CUrfsChaocery  Reports.  1  toL,  6  60 
Ckrke  A   HogtD*s  Digest   of 

Reports,4ToW. 1«  00 

OCotoD^s  Dkest,  4  vols^ 24  00 

New-York  ftgest,  4  toIs^ 18  60 

MA8SAGH0SSTTS  REPORTS. 


MMSMhusetts  Reports,  17  toIs.  61  00 
PiekeiW's  Reports,  24  yoIs^.  •  120  00 
Metcftlfe^s  RejKNrts,  18  Tola,. 


86  00 


s  Reports,  8  Tola,.. . . .  $40  OO 

GraVs'ReportB,  2  Tols^ 10  00 

Miiiot*sD^t,2TobL, 10  60 


KNGLISH  REPORTa 

DuolMd  A  EMt's  Rep.,  4  toIs^ 
Boeeoquet  A  Puller's  Reports, 

6  Tok, 

Brown's Chaoeery  Rep^  4  toIs., 

East*s  Reports,  8  toIs.,. 

Ifanle  A  Selwyn's  Rep.,  2  vols., 
Eden's  Obaoo*y  Rep^  2  toIs.  in  1, 
BaU  A  Beat^'s  Reports,  2  yels. 

ml, 

SanDdeei  Reports,  8  toIs,.... 
Maddodc's  Cfaaooery  Reports,  8 

Tc^a,. 

Peere  WilUams'  Rep^  8  voU,. . 
Yesey's,  Senior,  Reporti,  8  voU, 
Yescy's,  Junior,  Rep.,  20  vols.,. 
Merivale's  Reporto,  8  vola,. . . . 

Burrow's  Reports,  2  toIs« 

Coke's  Reports,  8  toIs., 

English  Reports  m  Law  and 
Equity,  e^ted  by  Bennett 
d  Smith,  YoL  1  to  82,  inclu- 

siTe,  per  vol,. 

English  Exchequer  Rep.,  8  toU., 

New  English  Exchequer  Rep., 

fPleas  and  Equity,)  by  Hare 

A  Wallace,  29  rols!,  per  toL, 

GoTentry  and  Hughes'  Digest, 

2  yds.,..,.. 

Harrison's  Digest,  7  vols., 


20  00 

10  00 

10  00 

26  00 

7  60 

6  00 

6  00 

18  00 

16  00 
16  00 
18  00 
80  00 
10  00 
6  00 
20  00 


2  00 
12  00 


2  50 

»  00 

42  00 


GENERAL   CATALOGUE. 


Abbott  on  Shippbg,  by  Perkins, 
8T0., 

Adams  on  Ejectment,  by  Wil- 
liam Ho|^  a  new  edition, 

Adama^  Equity,  2d  Am.    ed, 
withnotesi. 

Ad^son  on  the  Law  of  Contracts, 

Allen  on  Sheriff*, •  •  . 

American  Jurist  and  Law  Magar 
sine,  10  Tola,. 

American    Leading    Gases,    2 
▼da, 

Angell  on  Limitations, 

Angell  on  Tide-Waters, 

Angell  on  Wate^Gotlrs6S» 

Angell's  Treatise  on  Life  and  Fire 
Insurance,. •••••••.• 

Ai^ell  A  Ames  on  Corporations, 

AbI^  on  Common  Cwrier^.. . 


7  60 

5  00 

6  60 
4  00 

8  00 

12  60 

10  00 
6  60 
4  60 
6  00 

6  60 
6  60 
6  60 


Ardibold's  Law  of  Nisi  Prim,  2 

▼ols^newed., 1  50 

Ardibold's  Criminal  Pleadings 
and  Evidenoe,  a  new  edition, 
much  enlarged,  firom  the 
last  London  edition,  8  Tols.,    18  60 

Archbold's  CiTil  Uw, 4  00 

Archbold's  Law  of  Landk>rd  and 

Tenant, *  ** 

ArAboUrsPractiee»2Tol8......      6  00 

Amoold  on  Marine  Insurance* 

jTols., 11  W) 

AmnTs  Maritime  Law»  2  vole.,.      8  00 


Bacon's  Abridgment  of  English 

Law,  7th  edition,  10  Tola., 

Ballantine  on  limitation^  1  toL 

Barbon^  Grimi  Tk^tise!  N.Tn 


60  00 

868 
601 
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BArbooi't  Ohaocerf  Praotioe,  S 

foU.  8To.,New-York^....  $12  00 

Barbour 00  S«t-ofl; 2  00 

Bartoo^i  Snii  in  Eqoltj^ 2  00 

BecTi  MedicalJumpradeneo,  2 

Tols.,  10th  editioo.^ 11  00 

Baoediot'i  Adminltj  Phietica,.  5  60 
BeltTi   SnpplM&eDt  to   Y^tej, 

8«oioi^i»  Reports^  1  toL  8tol,     4  00 
B«8t*i  Yr«tttiMOD  the  PriodpUt 
of  Eridcooe  and  Piractaca,  1 

Tol.8Ta» 2  50 

Bim't  P«DiMjlTaiiia  Justice,  1 

▼oL  8?a,  Sth  wlilioiH S  00 

BUiop  OD  I>i▼oro^  i  toL  8?o.,  . .  6  00 
Bjn^m  oo  InAuiej,  1  toL  8to.  2  50 
Billuigt  on  Um  Law  of  Awards 

and  Arbitrations,  1  yoL  8Ta      %  00 
Bl jdaobargfa  on  Usorj,  1  voL 

8to^ Z  00 

Blaekttooe's  Oomm«otariee  on 
the  Laws  of  England,  by 

Obittj,  2  ?oU.  8fo., 6  00 

Bonrier's  American  Law  Die- 

tiooaiy,  2  Tola.  8to^ 10  00 

Bonner's  LMtitntes  of  American 

Law,  4  vols.  8to^ 15  00 

Bright* s  Law  of  Husband  and 

Wife,  2  vols.  8Tap 10  00 

British  Grown  Cases,  8  Tola.  8to^      9  00 
Broom's  Legal  Manms^  8d  edi- 
tion, 1  ToL  8t<x, 4  00 

Brightlj  on  the  Law  of  Ckista,..      8  50 
Brown  on  the  Oiril  Law  and  the 
Law  of  Admiralty,  2d  edi- 
tion, 2  toIs., 8  00 

Bulge's  Oommentaries  on  the 

Law  of  SuretTsbip, 8  76 

Burrell's  Law  Dictionary,  2  Tols.  8  00 
Bnrrell's  N.  T.  Practice,  8  Tola  12  00 
Burton  on  the  Law  of  Real 

Property,  1  toL, 2  00 

0. 

Caldwell  on  the  Law  of  Arbitrar 

tion,  2d  Am.  ed.,. 8  00 

Obitty's  Pieadioff,  8  toIs., 10  00 

Ohitty*s  OriminsI  Law,  8  toIs^.  10  00 
Ohitty  00  Contracts,  notes  by 

J.  0.  Perkins,  &q., 5  60 

Chitty  on  Bills,  1  yoL,  do^. . . .  5  50 
Chitty's  Precedents,  2  toIs.,.  . .      7  00 

Obitty's  Practice,  4  yoIs., 16  00 

Chitty's  Equity  Digest  to  all 
the  Reported  Oases  and 
Statutes,  8vo^  4  Tola,  new 

edition, 25  00 

Chipman  on  Government,  1  toL 

8to., 2  50 

Ohipman  on  Contracti,. 2  00 


Clancy  on  Husband  and  Wife,..    $8  50 

Gierke's  Rudiments  of  Am.  Law,      8  50 

Oollyer  on  Partnership,  4th  Am. 

ed.,  notes  by  Perkins,.. ...      5  60 

Colby  on  the  Praotioe  in  Civil 
ActioQs  and  Proceedings  at 
Law  in  Massachnsetts,  8yo,      4  00 

GoTeniry  d  Hugfaei^  Analytical 

Digested  Index,  2  voU,.. .      9  00 

Code  Kapoleon,  or  French  Civil 

Code,!  vol, 4  00 

Cooper's  Instttntes  of  JnttJuian, 

with  notes,  8d  edition,.. . .      5  60 

ConkHog's  TreaUse  on  ihe  Juris- 
diction, Law  and  Practice  of 
theCourUoftbeU.  &,...       5  00 

GonkUog's  United  States  Admi- 

i«lty,2voU, U  00 

Crabbe's  Law  of  Real  Property, 

2volsL, 8  00 

Grown  Circuit  Companion,  Am. 

ed, 8  00 

Curtis  on  the  ^hts  and  Duties 

of  Merchant  Seaman, 8  60 

Curtis  on  the  Law  of  Copy- 
right,.       8  50 

Curtis'  AoL  Cooveyaocer, 1  00 

Curtis  on  Patents,. 6  00 

Curtis^  Precedents  in  Equity, 
(Supplementary  to  Story's 
Equity  Pleading,) 5  00 

D. 

Daniell's  Chancery  PMtice^  8 

vols, (notes  by  Perkins,)..  12  00 
Dart's  Law  of  Purchasers  and 

Vendors,. 5  50 

Dean's  Amer.  Jurisprudence,..  4  60 
Domat's  Civil  Law,  edited  by 

L.  S.  Gushing,  2  voU,. ...  11  00 
Duane's  Law  of  Landlord  and 

Tenant, 1  00 

Duer  on  Mar.  Insurance,  2  vols.  10  00 
Dnnlap's    Admiralty    Practice, 

(2d  edition,) 8  60 

Dunlap's  Book  of  Forms,  1  vol,      4  00 

Duolap's  Paley's  Agency, 4  00 

Dunlop's  Laws  of  Pennsylvania, 

in  one  large  vol  royal  8vo.      7  00 


Eden  on  Injunctions,  with  notes 

by  Waterman,  2  vola,. ...  10  00 

Edwards  on  Parties, 2  50 

Equity  Draftsman, 5  50 

Evans  on  Pleadiogp 1  00 

Ewiog's  Justice  of  the  Peace,.  •  8  00 
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7. 

Fwrttft  Bifl  JQ  Chmnmj, 

Ffaofkei  MaritkM  Law,  1  toL, 


$0  75 
1  00 
S  60 


O. 

Gould  cm  the  PriMiplM  of  PlMd- 

UMNSdod. 4  00 

Oow'iFMtiMnUm 4  00 

Onbam*!  N.  Y.  EquHj  JuriKiio- 

iioo, »  00 

On9doo'sBookorFonM,4Uiod.  8  60 

OrocnUaf  oo  Endcnoe,  S  Tok.,.  16  60 
Qrtooleaf*!    OrniM    on   BmI 

ProportT,  8  vols., 16  60 

Oroenleaf  *•  Oyerralod  Omos,  . .  8  60 

a 

H«bUd*t  Eridoiioe,  2  toIs.,...  8  00 

Halo's  Ploaa  of  tho  Orown, 10  00 

Haro  ooDiaoorerv, 8  00 

HiUooTrmtoaa,  (Dewed,)....  6  60 
HiUiani  on  the  Uw  of  Real 

PropertT,a  ?ola, 10  00 

HUUardootbeLawofSalea,..  8  60 
Hilliard  on  Mortgagee^  %  foU.,.  7  60 
Hindinardi  oo  tbe  Law  of  Pa- 
tent PrivUegei, 8  60 

Hoffinan*!    Oourae    of    Legal 

Studiei,  S  Tola, 6  00 

HoOknaD's  Master  in  Chancery,  8  60 
Holoombe's  Law  of  Debtor  and 

Creditor, 8  60 

HoltlMMise'sLawDictioDarj,...  2  60 

L 

IngertoU  on  tbe  Law  of  Habeas 

Corpa% 0  76 

J. 

Jarman  on  Wills,  with  notes  bj 

Perkins,  8  Tola, 10  00 

Jeremjr's  Kqoity  Jurisdiction,. .      4  00 

K. 

Kent's  Commentaries  on  Ameri- 
can Law,  4  ToJs.,. 14  00 

Kaufman's  Mackeldey,  1  vol,. .      6  60 

L. 

Law  Summaiy,  by  Oliver,  2d  ed^  2  00 

Lair  Glossary,  by  Tay^^r* ^  ^ 

Law  of  SlaTery,  by  Wheeler, . .  4  00 

Laws  ofthe  United  States,  6  Tols,  18  00 

LawaofPeonsylTania,10?oIsL,.  81  60 


Uw's  United  States  Oovirt, ...  |6  60 

Leach's  Crown  Law,  2  vok,. .  10  00 
T  leading  Cases  in  Eqm^,  Hare 

M>d  Wallaoe's  note^  8  Tola.  12  00 

Lectores  on  Marine  Insurance,.  1  76 
Leiber's  Manual  of  Political  Eth- 

ic8,2Tols. 4  60 

Liyermore  oo  Agency,  2  toIs.,  . .  6  00 

Long  00  Personal  Property, ...  8  60 

Lutw's  Equity  Pleadings, 8  00 

M. 

Marrin's  Legal  BibXography,..  6  60 

Matthews  oo  PresonptiTe  Et.,  4  00 

M'Kinney's  Law  Libruj,  8  vols.,  20  00 
Montagu  on  the  Law  of  Partner- 

slup,2Tola, 6  60 

K. 

New-York  Law  and  Equity  Di- 
gest, 4  voU, 24  00 

O. 

OliTer's  Conyeyancing,. 8  60 

Oliver's  American  Precedents,..  4  00 


Parson's  Equity  Cases,  2  vola,. . 

Peake's  Law  of  Ev.,  by  N  orris, 

Peters'  Digest  of  the  United 
States  Reports,  2  vols^. . . 

Phillips'  Treatise  on  the  Law  of 
Evidence,  6  vols^ 

Phillips  on  Ins.,  2  vols.,  8d  ed.,. 

Phillips  on  tbe  Law  of  Patents, 

Potbier  on  tbe  Law  of  Obliga- 
tions and  Contracts,  2  vois^ 

Potbier  on  Contract  of  Sale,.  • . 

Powell  00  the  Law  of  Contract^ 

Purdeo's  Digest*  new  edition, 
by  Brightly 


Rawle  on  the  Constitution  of  the 

United  SUtes,. 

Rawle's  Treatise  oo  the  Law  of 

Covenant  for  Title,  new  ed.. 
Reeve's  Doroestio  Relations,. . . 

Reeve's  Law  of  Descent, 

RigfaU  and  Duties  of  Merdiant 

Seamen,  by  Curtia, 

Roberts  oo  Fraodi  t  Conveyanc^ 
Roberto'  Dig.  of  British  Statutes, 
Roberto' Treatise  on  tbe  Stot- 

utes  of  Fraud, 

Roper  on  Legacies,  2  vols.,. . . . 
Rosooe's  Criminal  Ev.,  new  ed, 


10  00 
6  60 

8  00 

20  00 

10  00 

6  00 

8  00 
8  60 
8  00 

5  00 


4  00 


6  60 
8  60 
2  00 

8  60 
800 
4  00 

8  60 

10  00 

6  60 
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BoMM'i  a?!!  ETideoce, $8  00 

Rmmiqgtoo  oo  Ejectment,....  S  60 
RoMell  oo  Orimea,  2  Tob.^  new 

•ditioii, 18  00 

a 

Sauoden  oo  Pleadiqg  and  E?i- 

deooe,  S  toU., 16  00 

Seatoo*!  Deereee  in  Eqoitj,. . .       8  00 

Sedgwick  on  tbe  Measore  of 

Damages, 5  60 

Selwyn*!  Law  of  Niai  Prina,  2  ▼.,    10  00 

Sergeant'iOoutitntionalLaw,.      8  00 

Sergeant's  Oonstl  Law,  2d  ed.,      4  00 

Sergeant^s  Land  Laws  of  Penn.,      2  50 

Sergeant  oo  tbe  Law  of  Foreign 

Attachment^ 8  00 

SergeantoD  the  Mechanics*  lien 

Law  of  Pennsylvania,. ...      1  26 

Smith  oo  the  Law  of  Master  and 

Serrant, 8  00 

Smith's  Ohanoery  Practice,  2  T.      6  00 

Smith  on  the  Law  of  Contracts,      8  50 

Smith's  Leading  Oases,  2  toIs^ 

new  edition, 11  00 

fimith*s  Commentaries  on  Stat- 
ute and  OonstitnUonal  Law,      6  00 

Smith  oo  Ezecntory  Interests,.      8  50 

Southard's  N.J.  Reports,  2  ToU,      8  00 

Speooe*s  Equitable  Jurisdictioo, 

2to1s., 9  00 

Staikieon8]ander,2Tols.inone,      6  00 

Starkie  oo  tbe  Law  of  Evidence, 

StoIs., 14  00 

Stephen  oo  Pleading  in  Civil 

Actions, 8  00 

Stephen's  Law  of  Nisi  Pnos, 

8to1s., 16  00 

Stephen's  (Tommentaries  on  the 

Lawsof  England,  4 voU,..     12  00 

Story's  Treatise  oq  the  Law  of 

Contracts,  8d  edition, 5  50 

Story's  Treatise  on  tbe  Law  of 

Sales, 4  50 

Story's  Commentaries  on  Agen- 

CT, 4th  edition... 5  00 

SUny^  Commentaries  on  Bail- 
ments, 6th  edition, 5  00 

Story's  Commentaries  on  Bills 

of  Exchange,  2d  edition, . .      6  50 

Story's  Commentaries  on  tbe 

Conflict  of  Laws,  4th  ed,. .       6  50 

Story's  Commentaries   on  tbe 

Constitution,  2d  ed^  2  vols.,      1  50 

Story's  Gomm.  on  Equity  Juris- 
prudence, 2  voU,  5tb  ed,..     11  00 

Story's  Conmientaries  on  Equity 

Pleadiogs,  5th  edition, 6  00 

Story's  Commentaries  on  Part- 
.    nership,  8d  edition, 5  50 


Story's  Commentaries  oo  Tto* 
missoiy  Notes,  8d  editioo,. 

StoiT  on  tbe  Cons'n,  (abricM,) 

Sogden  on  Vendors  and  Fnr- 
diasers  of  Estates,  %  Tok». 

Sugden  oo  Powers,  2  toIs.  in  ooa, 


Tate's  Analytioal  Digest  of  Vir- 
ginia Keports^  2  Tols^. .  •  • 

Tate^i  American  Form  Book,. . 

Tay  Ws  Landlord  and  Tenant, 
new  edition, » , . . 

Thornton  on  Conveyancing,. . . . 

Tldd's  Practic^  by  Francis  J. 
Troubat,  2  vok, 

TilUogbast's  Forms  and  Preee- 


Troubat  &  Halej^s  Pten.  Prac- 
tice^ new  edition,  2  volsi,. . 
Troubat  on  Lim  ited  Partnership^ 


l»5 

8  01 

10  00 
•  00 


10  00 
1  25 

5  00 

4  50 

9  00 

4  00 

12  00 

5  00 


U. 

(Tnited  States  Statutes  at  Lam 
(a  complete  Synoptical  In- 
dex to  the,)  indooing  those 
of  tbe  81st  Congress^  royal 
Svo^lOTola, 80  00 

United  States  Digest,  to  1851, 

14  vols,  royal  8va, 78  00 

United  States  Equity  Digest^  % 

Tols.  royal  8vo^ 12  00 

United  States  Criminal  Law,  by 

Judge  Lewie, 6  00 

V. 

Vattets  Law  of  Natkyns,  notes 

byCbittj;. 4  00 

Virginia  Criminal  Cases, •  00 

W. 

Walker's  American  Law,. 5  00 

Walker's  Form  Book, 4  00 

Wallace's  Circuit  Court  Reports,  8  50 

Warren's  Law  Studies, 8  60 

Wentwortb  on  Executors, 2  00 

Wharton's  Digest  of  Pennsyl- 
vania Reports,  2  toU,.  ...  18  00 
Wbarton'sAmericanCrimlLaw,  7  00 
Wharton's  Precedents  of  Indici- 

ments^M. 5  00 

Wbeaton's  Law  of  Nations,... '  8  00 
Wbeeler^s  NewYoric  Criminal 

Cases,8  voU 12  00 

Wigram  on  tbe  Law  of  Diac'y,.  8  IM) 

Williams  on  Executors,  2  ▼oia,  10  00 

Wills  on  Circumstantial  Ev.^. .  1  50 
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